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No.  14,053 

IN  THE 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Brigildo  Resurreccion-Talavera, 

Appellant, 
vs. 

Bruce  G.  Barber,  Individually  and  as 

District    Director    of    Immigration 

and  Naturalization, 

Appellee. 


APPELLEE'S  REPLY  BRIEF. 


INTRODUCTORY  STATEMENT. 
The  action  in  which  appellant  has  noticed  appeal 
was  commenced  below  on  August  24,  1953  by  the  filing 
of  a  complaint  entitled  '^  Complaint  for  Injunction, 
Declaratory  Relief,  and  a  Review  of  Administrative 
Action."  The  prayer  of  the  complaint  asked  for  a 
review  of  the  legality  of  the  deportation  order,  a 
declaration  of  the  rights  of  the  parties  and  for  tempo- 
rary and  permanent  injunction  against  deportation. 
A  motion  to  dismiss  was  filed  by  the  defendant  on 
the  ground,  among  others,  that  the  complaint  did 
not  state  a  claim  upon  which  relief  could  be  granted. 
The  Court  below  by  memorandum  and  order  dated 


September  18,  1953  (Tr.  p.  11)  granted  the  motion 
and  dismissed  the  action.  The  facts  as  alleged  in 
the  complaint  stand  as  undisputed  insofar  as  this 
appeal  is  concerned. 

Following  the  order  dismissing  the  action,  a  48- 
hour  temporary  restraining  order  during  which  to 
make  an  application  to  the  Court  of  Appeals  for  a 
stay  of  deportation  pending  appeal  was,  on  September 

21,  1953,  gi^anted  by  the  Court  below  (Tr.  17).  The 
notice  of  appeal  was  filed  on  September  23,  1953. 
(Tr.  18.) 

On  October  7,  1953  this  Court  denied  appellant's 
motion  for  stay  of  deportation  pending  appeal.  He 
was  thereafter  taken  into  custody  and  placed  aboard 
the  SS  PRESIDENT  WILSON  for  transportation 
to  the  Philippine  Islands.  On  October  14,  1953  said 
vessel  departed  San  Francisco  and  proceeded  to  San 
Pedro,  California.  Appellant  caused  to  be  filed  a 
petition  for  writ  of  habeas  corpus  which  was  enter- 
tained by  Chief  Judge  Denman  of  this  Court,  and 
on  October  15,  1953  an  order  to  show  cause  issued. 
Appellant  was  removed  from  the  SS  PRESIDENT 
WILSON  at  San  Pedro,  California  on  October  16, 
1953  and  returned  to  the  custody  of  appellee  in  San 
Francisco.  Hearing  on  the  order  to  show  cause  and 
petition  was  had  on  October  21,  1953.     On  October 

22,  1953  Judge  Denman  filed  an  opinion  and  order 
denying  the  application  (Appendix  A)  but  stayed 
deportation  pending  decision  by  this  Court  upon  an 
application  for  a  stay  pending  appeal.  Application 
for  such  a  stay  was  made  and  denied.    On  November 


29,  1953  appellant  was  deported  to  the  Philippine 
Islands.    He  has  not  reentered  the  United  States. 


JURISDICTION. 

Appellant  in  his  complaint  alleged  jurisdiction  of 
the  District  Court  under  28  U.S.C.  §§1331, 1346(a)  (2) 
and  §2201,  and  5  U.S.C.  §1009.  In  his  brief  appellant 
was  concerned  with  the  matter  only  to  the  extent  of 
stating — "The  jurisdiction  of  the  court  below  is  con- 
ferred by  28  U.S.C.  §§  1331,  1346(a)(2),  2201,  and  5 
U.S.C.  1009." 

The  immigration  proceedings  herein  were  com- 
menced in  August,  1952  under  the  provisions  of  the 
Immigration  Act  of  1917,  §19  (8  U.S.C.  155).  The 
order  of  deportation  became  final  on  July  31,  1953. 
The  Immigration  and  Nationality  Act  of  1952  became 
effective  December  24,  1952  (Sec.  155  of  Title  8  is 
now  contained  in  Sec.  1251  of  Title  8). 

Appellant  by  his  complaint  sought  a  judicial  re- 
view of  the  order  of  deportation  prior  to  being  taken 
into  custody.  For  this  purpose  he  proceeded  simi- 
larly to  Riihenstein  v.  Brownell,  206  F.  2d  449.  How- 
ever, in  reliance  on  Riihenstein  v.  Brownell,  resort 
must  be  had  to  Sec.  242(c)  of  the  1952  Act  (8  U.S.C. 
1253(c))  for  jurisdiction  and  then  according  to  the 
Second  Circuit,  the  imminent  detention  may  be  tested 
only  by  the  principles  that  would  be  applicable  in 
habeas  corpus. 


In  view  of  the  savings  clause  of  the  1952  Act,  Sec. 
405  (8  U.S.C.  1105  note)  and  Yanish  v.  Barber,  211 
F.  2d  467  (9th  Cir.)  appellant  might  well  contend,  if 
it  served  his  advantage,  that  the  1952  Act  is  not 
applicable  as  to  him  in  that  the  proceedings  were 
instituted  under  the  1917  Act.  In  that  event  Heik- 
kila  V.  Barber,  345  U.S.  229,  and  Heikkila  v.  Barber, 
No.  13988  of  this  Court,  are  controlling  and  habeas 
corpus  provides  the  sole  judicial  remedy. 

Following  the  denial  of  a  stay  of  deportation  by 
this  Court  pending  the  appeal,  appellant  filed  a  peti- 
tion for  habeas  corpus  to  review  the  legality  of  the 
deportation  order.  Chief  Judge  Denman  of  this 
Court  issued  an  order  to  show  cause  and  heard  the 
matter  at  length.  His  opinion  denying  the  writ  is 
set  forth  in  full  (Appendix  A).  On  motion  to  this 
Court  a  stay  of  deportation  was  again  denied  on  ap- 
peal and  appellant  was  deported.  The  appeal  in  the 
habeas  corpus  action,  No.  14118,  was  dismissed  as 
moot.    This  appeal  is  likewise  moot. 


STATUTES  INVOLVED. 
8   U.S.C.  155.    Deportation  of  undesirable  Aliens 
Generally. 

"(a)  That  any  time  within  five  years  after 
entry,  any  alien  who  at  the  time  of  entry  was  a 
member  of  one  or  more  of  the  classes  excluded 
by  law ;  *  *  ^  any  alien  who  was  convicted,  or  who 
admits  the  commission,  prior  to  entry,  of  a  felony 
or  other  crime  or  misdemeanor  involving  moral 


turpitude;  *  *  *  shall,  upon  the  warrant  of  the 
Attorney  General,  be  taken  into  custody  and  de- 
ported *  *  *  .  The  provisions  of  this  section, 
with  the  exceptions  hereinbefore  noted  shall  be 
applicable  to  the  classes  therein  mentioned  irre- 
spective of  the  time  of  their  entry  into  the 
United  States;  *  *  *  ." 

8  U.S,C.  1252 

''(c)  *  *  *  the  Attorney  General  shall  have 
a  period  of  six  months  from  the  date  of  such 
order,  or,  if  judicial  review  is  had,  then  from 
the  date  of  the  final  order  of  the  court,  within 
which  to  effect  the  alien's  departure  from  the 
United  States  *  *  *  ." 


QUESTIONS  PRESENTED. 
Appellant  designated  the  following  points  to  be  re- 
lied upon  on  appeal  although  the  transcript  of  Record 
does  not  contain  the  designation. 

1.  "Appellant  is  not  subject  to  deportation  under 
the  Immigration  Act  of  1917  because  he  was  not  an 
alien  at  the  time  of  his  conviction  of  a  crime  involv- 
ing moral  turpitude"; 

2.  "The  Deportation  Order  is  invalid  and  illegal 
in  that  it  interprets  the  Immigration  Act  of  1917  as 
an  ex  post  facto  law  forbidden  by  the  Constitution 
of  the  United  States." 

On  page  10  of  Appellant's  opening  brief  the  fol- 
lowing errors  are  specified: 


*'l.     The  Complaint  states  a  cause  of  action"; 

*'2.    Appellant  is  not  an  alien"; 

"3.  If  Appellant  is  an  alien  he  is  not  within  the 
provisions  of  Section  19  of  the  1917  Immigration  Act 
since  his  conviction  of  a  crime  involving  moral  turpi- 
tude occurred  while  he  was  a  national  of  the  United 
States." 

Appellant  has  abandoned  the  second  point  in  the 
designation  of  points  and  has  substituted  therefor 
the  specification  of  error  that  he  ^'is  not  an  alien." 
Upon  this  specification  that  "he  is  not  an  alien",  Ap- 
pellant poses  the  following  questions: 

''1.  Did  Appellant  become  a  citizen  of  the  United 
States  by  birth  in  the  Philippine  Islands  in  1910?" 

"2.  Did  the  Congress  of  the  United  States  intend 
by  the  enactment  of  the  Philippine  Independence  Act 
to  apply  the  immigration  and  naturalization  laws  of 
the  United  States  to  Filipinos  theretofore  resident  in 
the  United  States?" 

"3.  Did  the  grant  of  Philippine  independence 
terminate  appellant's  United  States  nationality?" 

The  third  specification  of  error,  the  first  designated 
point,  and  question  4  on  page  2  of  Appellant's  brief 
are  the  same. 

Questions  5  and  6  relate  to  the  review  of  a  final 
Order  of  Deportation  and  of  indispensable  parties. 
As  is  shown  on  Page  16  of  the  transcript,  these  ques- 
tions were  not  considered  by  the  court  below  in  dis- 
missing the  action. 


ARGUMENT. 
I. 

The  following  facts  are  alleged  by  appellant  in  his 
complaint. 

Appellant  was  born  in  the  Philippine  Islands  in 
1910.  He  first  came  to  the  United  States  in  March, 
1934.  In  1942  he  was  convicted  of  burglary  in  the 
first  degree  and  served  about  two  years  in  San  Quen- 
tin.  In  1952  he  visited  the  town  of  Mexicali  in  Mex- 
ico and  last  returned  to  the  United  States  in  April, 
1952.  In  August,  1952  he  was  arrested  in  an  immi- 
gration deportation  proceeding.  On  July  3,  1953  he 
was  notified  that  the  Board  of  Immigration  Appeals 
had  dismissed  his  appeal  and  that  an  order  of  depor- 
tation of  February,  1953  had  become  final.  He  was 
ordered  deported  imder  the  provisions  of  §19  of  the 
Immigration  Act  of  1917  (8  U.S.C.  155).  The  ma- 
terial portion  of  which  said  statute  provides: 

''(a)  *  *  *  any  alien  who  was  convicted,  or 
who  admits  the  commission,  prior  to  entry,  of  a 
felony  or  other  crime  or  misdemeanor  involving 
moral  turpitude  .  .  .  shall  upon  the  warrant  of 
the  Attorney  General,  be  taken  into  custody  and 
deported." 

The  court  below  granted  defendant's  motion  to  dis- 
miss on  the  ground  that  there  is  stated  no  cause  for 
granting  any  relief  (Tr.  11-16).  Judge  Carter  held: 
(1)  Appellant  was  an  alien  at  the  time  of  his  entiy 
into  the  United  States  in  April,  1952,  having  acquired 
that  status  on  July  4,  1946. 

Ma/ngoang  v.  Boyd,  (9th  Cir.)  205  F.  2d  553; 
€abebe  v.  Acheson,  (9th  Cir.)  183  F.  2d  795; 
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Gonzales  v.  Barber,  (9th.  Cir.)  207  F.  2d  398; 
Gancy  v.  United  States,  (8th  Cir.)  149  F.  2d 

788. 

(2)  Appellant  made  an  entry  in  1952  when  he 
returned  to  the  United  States  from  Mexico. 

United  States  ex  rel.  Volpe  v.  Smith,  289  U.S. 

422; 
Schoeps  V.  Carmichael,   (9tli  Cir.)   177  F.  2d 

391  cert.  den.  339  U.S.  914; 
Del  Guercio  v.  Gahot,  (9th  Cir.)  161  F.  2d  559. 

(3)  Appellant  had  been  convicted  of  a  felony 
invohdng  moral  turpitude  prior  to  his  entry  in  1952. 
He  was  convicted  of  burglary  in  the  first  degree  in 
1942. 

flatter  of  Coffee,  123  Cal.  522; 

United  States  ex  rel.  Volpe  v.  Smith,  289  U.S. 

422; 
Jordan  v.  Be  George,  341  U.S.  223; 
United  States  v.  Zimmerman,  (DCED  Pa.)  71 

F.  Supp.  534. 

(4)  There  is  no  question  as  to  the  power  of  Con- 
gress to  enact  a  statute  to  deport  aliens  because  of 
past  misconduct. 

Eichenlatih  v.  Shaughnessy,  338  U.S.  521. 

(5)  Section  19  of  the  Immigration  Act  of  1917 
is  not  unconstitutional  as  an  ex  post  facto  law. 

Calder  v.  Brill,  3  Ball.  386—3  U.S.  386; 
Johannessen  v.  United  States,  225  U.S.  227 ; 
Bugajewits  v.  Adams,  228  U.S.  585; 


Carlson  v.  Landon,  342  U.S.  524; 

Mahler  v.  Ehy,  264  U.S.  32; 

Earisiades  v.  Sliaughnessy ,  342  U.S.  580. 

As  previously  stated,  Appellant  filed  a  notice  of 
appeal  and  sought  from  this  Court  a  stay  of  deporta- 
tion pending  appeal.  The  stay  was  denied  and  depor- 
tation was  commenced.  A  petition  for  a  writ  of 
habeas  corpus  was  filed  and  entertained  by  Chief 
Judge  Denman  of  this  Court  (District  Court  No. 
33118).  After  hearing  the  matter  fully,  Judge  Den- 
man, by  order  dated  October  22,  1953,  denied  Appel- 
lant's application.    (Appendix  A.) 

Appellant's  contention  herein,  that  he  was  not  sub- 
ject to  deportation  under  the  Immigration  Act  of 
1917  because  he  was  not  an  alien  at  the  time  of  his 
conviction  of  a  crime  involving  moral  turpitude  was 
also  made  by  Appellant  in  the  petition  for  writ  of 
habeas  corpus,  presented  to  Judge  Demnan.  In  his 
opinion,   (Appendix  A)  Judge  Denman  stated: 

<<  *  *  *  £qp  ^Y[_q  purpose  of  determining  whether 
the  applicant  is  excludable  or  deportable  he  was 
an  alien  when  convicted  in  1942  *  *  *  ." 

Section  8(a)(1)  of  the  Philippine  Independence 
Act  of  1934,  48  Stat.  456  at  462,  provides  that: 

''For  the  purposes  of  the  Immigration  Act  of 
1917  *  *  *  and  all  other  laws  of  the  United  States 
relating  to  immigration,  exclusion,  or  expulsion 
of  aliens,  citizens  of  the  Philippine  Islands  who 
are  not  citizens  of  the  United  States  shall  be 
considered  as  aliens." 
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The  above  section  was  an  issue  in  Gonzales  v.  Ba/r- 
her,  reported  at  207  F.  2d  398,  affirmed  347  U.S.  637. 
Gonzales,  a  Filipino,  had  committed  two  crimes,  one 
in  1941  and  one  in  1950.  He  claimed  he  was  not  de- 
portable because  at  the  time  he  committed  the  crimes 
he  was  not  an  alien.  This  Court  held  that  Gonzales 
was  properly  subject  to  deportation  under  Sec.  19  of 
the  Immigration  Act  of  1917  as  an  alien  if  otherwise 
subject  to  its  terms.     See  also 

CabeU  v.  Aclieson,  (CA-9)  183  F.  2d  795; 

Varleta  v.  Barber,  (CA-9)  199  F.  2d  419. 

A  similar  contention  was  made  to  the  Supreme 
Court  of  the  United  States  in  Eichenlauh  v.  Shaugh- 
nessy,  (supra).  In  that  case  Eichenlaub,  who  had 
become  a  naturalized  citizen  of  the  United  States  in 
1936,  was  in  1941  convicted  of  a  conspiracy  to  violate 
the  Espionage  Act  of  1917.  His  naturalization  was 
subsequently  revoked  and  thereafter  deportation  was 
sought  imder  the  Act  of  May  10,  1920  (8  U.S.C.  §157). 
The  Court  considered  the  1920  Act  and  the  1917  Act 
as  in  pari  materia  and  applied  the  definition  of  the 
1917  Act  to  the  word  ''alien''.  (See  footnote  13,  page 
528.) 

''The  above  words  require  that  all  persons  to 
be  deported  under  this  Act  shall  be  'aliens'.  They 
do  not  limit  its  scope  to  aliens  who  have  never 
been  naturalized.  They  do  not  exempt  those  who 
have  secured  certificates  of  naturalization,  but 
then  lost  them  by  court  order  on  the  ground  of 
fraud  in  their  procurement.  They  do  not  sug- 
gest that  such  persons  are  not  as  clearly  'aliens' 
as  they  were  before  their  fraudulent  naturaliza- 
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tion.  There  is  no  question  as  to  the  power  of 
Congress  to  enact  a  statute  to  deport  aliens  he- 
cause  of  past  misconduct.  That  is  what  Congress 
did  in  the  Act  of  1920,  and  there  was  no  occasion 
to  restrict  its  language  so  as  to  narrow  its  plain 
meaning."     (Emphasis  supplied.) 

And  at  page  529: 

''The  one  substantial  issue  is  whether  the  Act 
requires  that  the  relators  not  only  must  have  been 
'aliens'  at  the  times  when  they  were  ordered  de- 
ported, but  that  they  must  have  also  had  that 
status  at  the  times  when  they  were  convicted  of 
designated  offenses  against  the  national  security. 
The  Government  suggests  that  one  route  to  a 
conclusion  on  this  issue  is  to  hold  that  the  rela- 
tors, as  a  matter  of  law,  were  'aliens'  when  so 
convicted.  The  basis  it  suggests  for  so  holding 
is  that  the  judicial  annulment  of  the  relators' 
naturalizations  on  the  ground  of  fraud  in  their 
procurement  deprived  them  of  their  naturaliza- 
tions ah  initio.  Rosenberg  v.  United  States,  60 
F.  2d  475  (CA  3rd  Cir.)  They  thus  would  be 
returned  to  their  status  as  aliens  as  of  the  date 
of  their  respective  naturalizations.  Accordingly 
they  would  come  within  the  scope  of  the  Act  of 
1920,  even  if  that  Act  were  held  to  require  that 
all  offenders  subject  to  deportation  under  it  also 
must  have  had  an  alien  status  when  convicted  of 
the  designated  offenses. 

"In  our  opinion,  it  is  not  necessary,  for  the 
purposes  of  these  cases,  to  give  a  retroactive  ef- 
fect to  the  denaturalization  orders.  A  simpler 
and  equally  complete  solution  lies  in  the  view 
that  the  Act  does  not  require  tliat  the  offenders 
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reached  by  it  must  have  had  the  status  of  aliens 
at  the  time  they  tvere  convicted.  As  the  Act  does 
not  state  that  necessity,  it  is  applicable  to  all 
such  offenders;  including  those  denaturalized  be- 
fore or  after  their  convictions  as  well  as  those 
who  never  have  been  naturalized.  The  convic- 
tions of  the  relators  for  designated  offences  are 
important  conditions  precedent  to  their  being 
found  to  be  undesirable  residents.  Their  status 
as  aliens  is  a  necessary  further  condition  of  their 
deportability.  When  both  conditions  are  met 
and,  after  hearing,  the  Attorney  General  finds 
them  to  be  undesirable  residents  of  the  United 
States,  the  Act  is  satisfied."     (Emphasis  ours.) 

Appellant  admits  he  made  an  entry  from  a  foreign 
country  in  1952  (See  U.S.  ex  rel.  Volpe  v.  Smith, 
289  U.S.  422,  425)  and  admits  that  he  was  convicted 
of  burglary  in  the  first  degree.  It  is  submitted  ap- 
pellant was  a  deportable  alien  and  he  was  so  deported. 


II. 

Appellant  has  devoted  the  principal  portion  of  his 
brief  to  the  proposition  that  ''appellant  is  not  an 
alien."  This  proposition  was  not  advanced  either  to 
the  Court  below  in  this  matter  or  to  Judge  Denman 
in  the  hearing  on  the  habeas  corpus  petition. 

In  the  present  posture  of  this  case,  if  the  proposi- 
tion were  seriously  considered,  the  nature  of  the  ac- 
tion would  necessarily  be  changed  from  a  judicial  re- 
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view  of  the  immigration  proceedings  to  a  declaratory 
judgment  action  no  longer  involving  the  local  immi- 
gration director.  The  affirmative  relief  sought  is 
against  the  head  of  the  department  of  the  govern- 
ment concerned.  The  action  would  be  under  28  USC 
2201  and  should  be  against  the  Attorney  General  of 
the  United  States,  and  as  he  is  only  subject  to  juris- 
diction in  the  District  of  Coliunbia,  suit  would  have 
to  be  filed  in  the  District  of  Coliunbia. 

Blacknmr  v.  Guerre,  342  U.S.  512; 

Jew  Sing  v.  Barber,  215  F.  2d  906  (9  Cir.)  ; 

Perkins  v.   Elg,  307   U.S.   325; 

McGratJi  v.  Kristensen,  340  U.S.  162. 

On  page  11  of  the  brief  appellant  states  that  it  is 
his  contention  that  he  became  a  citizen  of  the  United 
States  by  birth  but  that  he  ''does  not  claim  that  he 
is  a  citizen  in  the  sense  that  he  is  entitled  to  all  of 
the  political  rights  of  which  a  citizen  may  be  pos- 
sessed." 

The  President  of  the  United  States  has  the  power 
''by  and  with  the  advice  and  consent  of  the  Senate, 
to  make  treaties,  provided  two-thirds  of  the  Senators 
present  concur."   Const.  Art.  II,  Sec.  2,  CI.  2. 

The  supreme  law  of  the  land  consists  of  "This  con- 
stitution, and  the  laws  of  the  United  States  which 
shall  be  made  in  pursuance  thereof,  and  all  treaties 
made,  or  which  shall  be  made,  under  the  authority 
of  the  United  States,  *  *  *"— Const.  Art.  VI,  CI.  2. 

The  Philippine  Islands  were  ceded  to  the  United 
States  by  the  Treaty  of  Paris  on  December  10,  1898 
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(30  Stat.  1754)  which  provided  in  Article  IX  that 
"the  ci^il  rights  and  political  status  of  the  native  in- 
habitants of  the  territories  hereby  ceded  to  the  United 
States  shall  be  determined  by  the  Congress."  By  the 
Act  of  July  1,  1902  (32  Stats.  691-692),  Congress  de- 
clared that  all  inhabitants  of  the  Philippine  Islands 
continuing  to  reside  there  who  were  Spanish  subjects 
on  April  11,  1899,  and  their  children  subsequently 
born,  shall  *'be  citizens  of  the  Philippine  Islands  and 
as  such  entitled  to  the  protection  of  the  United  States 
*  *  *."  In  1916  in  Section  2  of  the  Jones  Act  (39 
Stat.  545,  546)  this  provision  of  the  1902  Act  govern- 
ing the  political  status  of  the  inhabitants  of  the  Phil- 
ippine Islands  was  repeated.  In  contrast  with  the 
Act  of  March  2,  1917  (39  Stat.  951,  953)  which  de- 
clared the  inhabitants  of  Puerto  Rico  to  be  citizens 
of  the  United  States,  no  act  of  Congress  has  ever 
declared  the  citizens  or  inhabitants  of  the  Philippine 
Islands  to  be  citizens  or  inhabitants  of  the  United 
States.  Since  the  Philippine  Islands  were  at  no  time 
incorporated  into  the  United  States,  persons  born  in 
the  Philippine  Islands  have  not  acquired  United 
States  citizenship  by  birth  pursuant  to  the  Four- 
teenth Amendment.  Cabebe  v.  Acheson,  (supra) ; 
Gancy  v.  U.S.  (supra)  ;  Mangoang  v.  Boyd,  (supra)  ; 
Gonzales  v.  Barber  (supra) ;  Del  Guercio  v.  Gabot, 
Varleta  v.  Barber,  (supra)  ;  Hooven  &  Allison  Co.  v. 
Evatt,  324  U.  S.  652,  674-675;  People  v.  Cordero,  50 
Cal.  App.  2d  146;  Cf.  Elk  v.  Wilkins,  112  U.S.  94; 
Burdick,  La%v  of  the  American  Constitution  (1922) 
pp.  327-328.    Thus,  the  inhabitants  of  the  Philippine 
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Islands,  while  admittedly  not  citizens  of  the  United 
States,  were  entitled  to  the  "protection  of  the  United 
States"  and  owed  "permanent  allegiance"  to  the 
United  States.  This  status  became  known  as  that  of 
a  "national"  as  distinguished  from  a  "citizen"  or  a 
"non-citizen  national."  It  was  terminated  for  all 
purposes  on  July  4,  1946  when  the  Philippine  Islands 
became  an  independent  sovereignty.  The  distinction 
between  "national"  and  "citizen"  was  written  into 
Section  101  of  the  Nationality  Act  of  1940  (54  Stat. 
1137,  8  U.S.C.  501). 


CONCLUSION. 

Appellee  submits  that  the  appeal  herein  is  moot  in 
that  appellant  has  been  deported  to  the  Philij^pine 
Islands. 

The  attempt  of  appellant  to  convert  the  action 
from  a  judicial  review  of  a  final  order  of  deportation 
into  a  declaratory  judgment  action  under  T.  28  U.S.C. 
§  2201  of  the  United  States  Code  must  fail  for  want 
of  an  indispensable  party,  the  Attorney  General  of 
the  United  States  or  the  Commissioner  of  Immigra- 
tion.  Appellant's  contention  that  he  is  in  a  semi- 
status  of  citizenship  by  virtue  of  his  birth  in  the 
Philippine  Islands  during  the  time  that  the  United 
States  of  America  asserted  sovereign  authority  there- 
over is  wholly  unfounded.  The  Court  below  did  not 
err  in  dismissing  the  action  for  failure  to  state  a 
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claim  upon  which  relief  can  be  granted  and  the  ap- 
peal should  be  dismissed  as  moot. 

Dated;     San  Francisco,  California, 
February  17,  1955. 

Lloyd  H.  Burke, 

United  States  Attorney, 

Charles  Elmer  Collett, 

Assistant  United  States  Attorney, 

Attorneys  for  Appellee. 
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Appendix  A 

Original  Filed  Oct.  22,  1953. 

Clerk,  U.S.  Dist.  Court 
San  Francisco. 

United  States  Court  of  Appeals 
Ninth  Circuit 

Before  William  Denman,  Chief  Judge 


In  the  Matter  of  the  Petition  of 
Brigildo  Resurreccion-Talavera 
for  a  Writ  of  Habeas  Corpus. 


>  No.  33,118 


DENMAN,  Chief  Judge: 

Applicant,  a  national  and  citizen  of  the  Philippine 
Republic,  seeks  from  me,  as  Chief  Judge,  a  writ  of 
habeas  corpus  to  free  him  from  the  custody  of  Bruce 
G.  Barber,  District  Director,  Immigration  and  Nat- 
uralization Service,  who  holds  the  applicant  for  the 
purpose  of  deporting  him  from  the  United  States  to 
that  Republic  pursuant  to  a  duly  issued  order  of  de- 
portation. 

The  application  alleges  that  the  applicant  in  1942 
was  convicted  in  the  Superior  Court  in  and  for  the 
County  of  Monterey,  State  of  California,  of  the  crime 
of  burglary  in  the  first  degree.  He  served  a  term  of 
approximately  two  years  in  the  California  State  Pris- 
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on  at  San  Quentin.  The  application  further  alleges 
that  in  1952,  applicant  voluntarily  made  several  short 
trips  over  the  Mexican  border,  returning  to  this  coun- 
try each  time. 

When  applicant  was  convicted  in  1942,  it  was  the 
law  that,  because  of  the  conviction,  if  he  left  the 
United  States  he  could  be  excluded  from  re-entering, 
and  that  if  he  re-entered  he  could  be  deported.  This 
law  was  established  by  the  Immigration  Act  of  1917 
and  the  Philippine  Independence  Act  of  1934.  The 
Philippine  Independence  Act  of  1934,  48  Stat.  456, 
provides  that:  "For  the  purposes  of  the  Immi- 
gration Act  of  1917  .  .  .  and  all  other  laws  of  the 
United  States  relating  to  the  immigration,  exclusion, 
or  expulsion  of  aliens,  citizens  of  the  Philippine  Is- 
lands who  are  not  citizens  of  the  United  States  shall 
be  considered  as  aliens."  §  8(a)(1),  48  Stat,  at  462. 
Hence,  for  the  purpose  of  determining  whether  the 
applicant  is  excludable  or  deportable,  he  was  an  alien 
when  convicted  in  1942.  Among  the  classes  of  de- 
portable aliens  under  the  Immigration  Act  of  1917 
is  one  who  "at  the  time  of  entry  was  within  one  or 
more  of  the  classes  of  aliens  excludable  by  law  at  the 
time  of  entry."  Former  8  U.S.C.  §  155(a),  now  sub- 
stantially re-enacted  in  8  U.S.C.  §  1251(a)(1).  The 
classes  of  deportable  aliens  under  that  Act  included 
those  "who  have  been  convicted  of  a  crime  involving 
moral  turpitude  ..."  prior  to  entry.  A  return  by  an 
alien  from  a  voluntary  trip  to  a  foreign  country,  no 
matter  how  short  the  trip,  is  an  entry.  Schoeps  v. 
Carmichael,  177  F.  2d  391  (Cir.  9).  Being  excludable 
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at  the  time  of  his  re-entry,  applicant  is  now  properly 
held  for  deportation. 

There  is  no  merit  to  the  contention  of  the  applicant 
that  his  deportation  is  an  ex  post  facto  law  addition 
to  the  penalty  for  the  commission  of  the  crime  of 
burglary.  The  law  as  established  by  Congress  prior 
to  the  commission  of  the  crime  contemplated  that  its 
commission  could  be  the  cause  of  exclusion  or  depor- 
tation. 

The  application  is  denied.  The  deportation  order 
is  stayed  pending  a  decision  by  the  Court  of  Appeals 
for  the  Ninth  Circuit  upon  an  application  for  a  stay 
pending  appeal  in  the  within  cause,  provided  such 
application  is  filed  with  the  Court  of  Appeals  within 
ten  days  after  the  date  of  this  order. 

William  Denman, 
Chief  Judge. 


■  ■yi: 


No.  14077 


In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


Interstate  Commerce  Commission  et  al.,  appellants 

V. 

The  Martin  Brothers  Box  Company,  a  Corporation, 

APPELLEE 


BEFIT  B£I£F  FOR  INTERSTATE  COMMERCE  COMMISSION, 

APFELLANT 


FILED 

JUN  -7  1954 

PAUL  P.  O'BRIEN 


In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  14077 


Intebstate  Commeece  Commission  et  al.,  appellants 

V. 

The  Martin  Brothers  Box  Company,  a  Corporation, 

appellee 


REPLY  BRIEF  FOR  INTERSTATE  COMMERCE  COMMISSION, 

APPELLANT 

This  reply  brief  is  respectfully  submitted  in  accord- 
ance with  Rule  18,  paragraph  4,  of  the  Rules  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit. The  time  for  filing  such  brief  was  extended  by 
the  Court  to  June  8, 1954. 

In  our  reply  brief  we  shall  first  deal  with  the 
critique  of  appellee  contained  in  its  brief,  page  29 
et  seq.,  under  the  heading  of  "The  Brief  of  Appellant, 
Interstate  Commerce  Commission." 

In  the  first  paragraph,  page  29  of  appellee's  brief, 
it  is  stated  that  the  Commission  is  a  party  to  this  case 
"not  by  virtue  of  any  interest  in  the  subject  matter, 
but  solely  by  virtue  of  statutory  necessity."  It  refers 
to  the  fact  that  the  United  States,  the  statutory 
defendant,  has  not  participated  in  the  case,  except 
to  file  an  answer  in  the  District  Court,  and  then 
asserts  that  the  Commission  has  become  "an  active 
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and  biased  advocate  of  the  railroad."  The  answer  to 
this  assertion  is  that  the  Commission  is  here  defend- 
ing its  own  order  as  it  has  the  right  to  do.  28  IT.  S.  C. 
Section  2323.  In  United  States  v.  Interstate  Com- 
merce Commission,  337  U.  S.  426,  432,  the  Supreme 
Court  held  that : 

*  *  *  The  Interstate  ConMnerce  Act  contains 
adequate  provisions  for  protection  of  Commis- 
sion orders  by  the  Commission  and  by  the  rail- 
roads when,  as  here,  they  are  the  real  parties  in 
interest.  For,  whether  the  Attorney  General 
defends  or  not,  the  Commission  and  the  rail- 
roads are  authorized  to  interpose  all  de- 
fenses *  *  *. 

There  is  no  basis  for  the  statement  that  the  Com- 
mission is  ''a  biased  advocate  of  the  railroads"  and 
we  are  surprised  that  appellee  makes  such  a  charge. 

In  subparagraphs  (1)  and  (2),  second  paragraph, 
page  29  of  appellee's  brief,  reference  is  made  to  two 
'^inaccurate"  statements  appearing  in  the  Commission 
brief  at  pages  5  and  8,  respectively.  The  first  is  that 
we  have  referred  to  the  Commission's  order  before 
this  Court  as  the  order  "here  under  attack".  This 
statement  was  an  inadvertence  on  our  part  and  what 
we  intended  to  say  was  "the  order  here  under  review." 

The  second  so-caUed  inaccurate  statement  referred 
to  by  appellee,  is  that  we  have  attempted  to  "twist 
legal  conclusions  of  the  Commission  into  findings  of 
fact."  Appellee  points  to  page  5  of  the  Commission's 
brief  where  we  have  quoted  verbatim  the  last  para- 
graph of  the  Commission's  report  (R.  126),  and  page 
8  where  we  again  refer  to  this  paragraph.    We  sub- 


mit  that  the  final  paragraph  of  the  Commission's 
report  is  an  ultimate  finding  based  upon  the  evidence 
of  record  which  is  analyzed  and  discussed  in  the  re- 
port. When  the  report  is  read  it  will  be  seen  that  the 
Commission  made  niunerous  subsidiary  findings  which 
support  this  ultimate  finding. 

It  is  true  the  Commission  has  stated  conclusions 
of  law  in  its  report  under  the  heading  of  '^Conclu- 
sions", but  it  has  also  made  factual  conclusions  and 
ultimate  findings  under  the  same  heading.  Chicago, 
B.  d  Q.  R.  Co.  V.  United  States,  60  F.  Supp.  580,  583. 
It  is  denied  that  any  inaccurate  statement  in  this 
matter  has  been  made  in  the  Commission's  brief  and 
we  deny  any  attempt  "to  twist  legal  conclusions  of 
the  Commission  into  findings  of  fact." 

On  page  32  of  its  brief  appellee  asserts  that  the 
testimony  referred  to  in  the  Commission's  brief 
(p.  26),  showing  that  the  fluctuation  in  the  movement 
of  traffic  out  of  appellee's  plant  ranged  from  as  little 
as  17  cars  a  month  to  over  100  cars  a  month  (R.  615), 
was  corrected  by  the  witness  before  leaving  the  wit- 
ness stand.  It  is  true  the  witness  stated  on  cross- 
examination  (R.  632-633)  that  he  did  not  intend  to 
say  that  in  one  month  during  the  complaint  period 
Martin  Box  Company  shipped  as  few  as  17  cars  and 
that  the  17  cars  referred  to  applied  to  the  month  of 
April  1945,  long  before  the  complaint  period.  How- 
ever, the  witness  made  it  clear  that  by  his  testimony 
on  this  point  he  was  "trying  to  show  the  variations 
in  their  [appellee's]  demand  for  cars  even  in  periods 
when  there  was  no  car  shortage.  It  still  is  true 
today."     (R.  632-633)     Our  failure  to  include  this 


correction  on  cross-examination  was  due  to  an  over- 
sight. But  tliis  testimony  as  corrected  is  still  of 
evidentiary  significance  as  supporting  the  contention 
that  there  was  fluctuation  in  the  movement  of  traffic 
from  appellee's  plant  during  the  complaint  period. 

In  regard  to  appellee's  denial  (p.  32  of  its  brief) 
that  its  president  did  not  admit  there  was  a  critical 
car  shortage  on  the  Southern  Pacific  during  the  com- 
plaint period,  and  that  there  was  no  shortage  of  cars 
on  this  railroad  during  such  period  (as  contended 
in  the  Commission's  brief,  p.  28),  it  is  submitted  as 
to  the  first  proposition  that  appellee's  president  did 
refer  to  *'the  Southern  Pacific  car  shortage"  (R.  177) 
and  when  interrogated  as  to  what  he  meant  by  ''car 
shortage"  or  "what  period,"  he  replied  (R.  178), 
*'The  period  that  the  Southern  Pacific  just  didn't 
deliver  cars"  in  1946  and  1947.  It  is  asserted  by 
appellee  that  the  witness  was  referring  to  his  com- 
pany's own  shortage  rather  than  to  that  of  the  rail- 
road. However,  we  do  not  agree  with  this  interpre- 
tation of  the  testimony. 

Appellee's  asertion  that  there  was  no  car  shortage 
on  the  Southern  Pacific  at  any  time  during  the  com- 
plaint period  is  contrary  to  the  evidence.  See  Exhibit 
29,  R.  796 ;  Exhibit  12,  R.  781 ;  testimony  of  witnesses 
R.  451-452,  503-504,  555-556,  560-566,  616-618;  see 
Commission's  report  R.  116-118.  We  submit  that  it 
is  a  matter  of  common  knowledge  to  all  shippers  of 
freight  by  rail  and  to  the  public  generally  that  there 
has  been  for  the  past  several  years  a  shortage  of  cars 
on  practically  every  railroad  throughout  the  entire 
country.    Appellee  certainly  knew  of  this  fact,  since 


it  was  a  shipper  of  considerable  tonnage.  This  lends 
credence  to  our  belief  that  its  i^resident  was  referring 
to  the  railroad's  shortage  of  cars  and  not  its  own  in 
his  testimony  above  discussed.  The  evidence  of  record 
showing  a  shortage  of  cars,  particularly  box  cars  used 
by  appellee  for  its  shipments  of  box  crates,  is  sub- 
stantial. 

On  page  33  of  appellant's  brief,  it  is  asserted  that 
the  reference  in  the  Commission's  brief  (p.  29)  to 
demurrage  rules  and  regulations  impliedly  suggests 
that  appellee  was  charged  demurrage  by  the  railroad. 
The  Commission's  reference  to  demurrage  clearly  was 
not  intended  to  imply  that  appellee  was  charged 
demurrage  on  any  of  the  cars  furnished  it.  The  ref- 
erence made  was  merely  for  the  purpose  of  showing 
the  reasonableness  of  the  requirement  for  furnishing 
cars  only  on  specific  orders  and  in  support  of  this  the 
example  of  demurrage  rules  and  regulations  was  cited. 
In  such  rules  and  regulations  it  is  made  clear  that  in 
the  absence  of  specific  and  definite  car  orders,  the 
demurrage  tariffs  would  be  wholly  without  meaning 
as  demurrage  does  not  accrue  on  an  empty  car  that 
has  not  been  placed  on  the  shipper's  tracks  pursuant 
to  such  orders  (R.  587).  Rules  Nos.  1  and  6  of  B.  T. 
Jones'  Tariff  No.  4-Y  (ICC  No.  3963)  and  No.  4-Z  (ICC 
No.  4257). 

It  is  asserted  (p.  33  of  appellee's  brief)  the  Com- 
mission's statement  that  the  record  shows  appellee 
was  furnished  all  the  cars  for  which  it  i)laced  "specific 
orders"  (p.  29  of  the  Commission's  brief)  was  in- 
tended "to  induce  this  Court  to  believe  that  no 
requests  for  cars  were  made  by  Martin  which  were 


not  recorded  on  a  written  order  form  either  by  an 
agent  of  the  Southern  Pacific  or  an  employee  of  Mar- 
tin." It  is  submitted  that  what  we  intended  to  say, 
and  actually  said,  was  that  appellee  was  furnished  all 
the  cars  for  which  definite  and  specific  orders  were 
placed,  whether  oral  or  written.  However,  it  appears 
from  the  evidence  that  written  orders  were  filed  for 
all  cars  placed  during  the  period  involved.  (R.  638- 
639).  See  pages  9,  11,  post.  We  do  not  contend  that 
there  was  any  requirement,  during  the  complaint 
period,  that  car  orders  must  be  in  writing  as  a  pre- 
requisite to  delivery. 

Appellee  next  finds  fault  (p.  39  of  its  brief)  with 
the  Commission's  reference  to  the  testimony  of  Wit- 
ness Nelson  (p.  31  of  the  Commission's  brief)  show- 
ing that  due  to  the  car  shortage  situation  the  South- 
ern Pacific  had  received  numerous  complaints  from 
other  shippers  during  the  complaint  period.  It  states 
that  the  Commission  assigns  no  reason  why  the  testi- 
mony of  this  witness,  as  to  the  car  shortage  situation, 
should  have  more  evidentiary  value  than  the  testi- 
mony of  another  Southern  Pacific  witness  in  a  differ- 
ent case  before  the  Conunission  who  had  testified  on 
April  30,  1947,  as  to  the  availability  of  cars  (R.  791- 
792)  that: 

Well,  the  information  that  I  am  able  to  obtain 
right  at  the  present  time,  particularly  in  the 
handling  of  lumber  in  the  State  of  Oregon, 
there  is  no  shortage  of  cars  on  Southern 
Pacific  at  the  present  time. 

As  to  the  testimony  quoted  above  it  will  be  noted 
that  the  witness  was  testifying  as  to  conditions  pre- 


vailing  on  April  30,  1947/  and  lie  made  it  plain  that 
he  was  speaking  "particularly"  of  lumber,  which 
moves  generally  on  open  cars  such  as  flat  cars  and 
gondolas,  whereas  appellee's  president  stated  (R.  209) 
that  the  cars  required  for  his  shipments  of  wire-bound 
boxes  ''had  to  be  box  cars,"  which  were  water  tight; 
also  that  box  shooks  had  to  be  moved  in  the  closed 
water-tight  cars.^ 

Appellee's  main  business  was  the  manufacture  of 
wire-bound  boxes,  box  shooks,  plywood  and  veneer 
(R.  192),  none  of  which  ordinarily  moves  in  anything 
other  than  box  cars.  The  shipment  of  lumber  during 
the  period  in  question  was  of  minor  importance  to 
appellee  in  comparison  with  his  principal  business. 

Lastly,  appellee  (p.  39  of  its  brief)  challenges  the 
statement  made  in  the  Commission's  brief  (p.  32)  that 
the  record  fails  to  show  appellee  w^as  subjected  to 
competition  since  it  produced  only  boxes  and  was  not 
engaged  in  the  sale  of  lumber  "as  such".  Appellee 
contends  this  is  in  error  since  the  record  shows  that 
during  the  period  here  involved  it  produced,  sold  and 
transported,  considerable  lumber. 

In  reply  to  this  assertion  it  is  submitted  that  the 
record  shows  that  appellee's  entire  enterprise  is  built 
around  the  box  manufacturing  business  and  that  a 
considerable  part  of  the  shipments  of  its  cut  or  sawn 
lumber  during  the  period  in  question  was  to  its  x)lant 

^  The  most  critical  period  of  car  shortage  on  the  Southern  Pa- 
cific was  the  last  six  months  of  1947.     (R.  560,  565,  616) . 

-  However,  the  witness  stated  that  in  a  dry  season  lie  did  accept 
a  stock  car  for  a  movement  of  wire-bound  boxes.     (R.  209). 


8 

at  Toledo,  Ohio,  to  be  used  in  manufacturing  boxes. 
See  Commission's  report,  R.  84,  85,  90,  424-425. 

The  gravamen  of  Martin  Brothers  Box  Company's 
complaint  before  the  Commission  was  with  respect  to 
its  ina])ility  to  secure  sufficient  cars  for  the  shipment 
of  wire-bound  boxes,  and  cut  and  sawn  lumber  needed 
in  this  particular  business. 

No  denial  is  here  made  of  the  fact  that  appellee  is 
engaged  in  producing,  transporting  and  selling  some 
lumber  as  well  as  boxes  but  it  is  denied  that  the 
evidence  of  record  shows  that  in  regard  to  either 
lumber  or  wire-bound  boxes  that  appellee  was  sub- 
jected to  competition  from  others  who  received  more 
favorable  treatment  in  the  matter  of  being  furnished 
cars.  Such  a  showing  is  required  to  establish  undue 
preference,  advantage,  or  prejudice  before  a  violation 
of  either  Section  3  or  Section  2  may  be  established. 
See  Tide  Water  Oil  Co.  v.  Director  General,  62  I.  C.  C. 
226,  227,  and  cases  cited  in  our  brief  at  p.  33.  Ap- 
pellee's failure  to  present  such  evidence  was  not  the 
result  of  a  lack  of  opportunity.  The  Commission's 
ultimate  finding  is   (R.  126)  that: 

*  *  *  complainant  [appellee  herein]  has 
failed  to  establish  that  defendant  [Southern 
Pacific]  during  the  complaint  period  *  *  * 
subjected  complainant  to  any  undue  prejudice 
in  violation  of  section  3. 

It  is  submitted  that  questions  under  Section  3  (1) 
of  the  Act  are  peculiarly  within  the  province  of  the 
Commission.  Swayne  <£-  Hoyt,  Ltd.  v.  United  States, 
300  U.  S.  297,  304;  Barringer  v.  United  States,  319 
U.  S.  1,  11;  Chesapeake  &  Ohio  By.  Co.  v.  United 


states,  296  U.  S.  187,  188;  Seaboard  Air  Line  By.  Co. 
V.  United  States,  254  U.  S.  57,  62,  and  cases  cited 
therein.  For  the  reasons  stated  above  and  those 
shown  in  Chapters  II  and  III  of  our  brief  hereto- 
fore filed  in  this  Court,  the  Commission  was  fully 
warranted  in  making  the  above  finding. 

As  to  whether  or  not  the  Southern  Pacific  failed 
in  its  duty  to  furnish  reasonable  car  service  to  ap- 
pellee in  the  period  January  1  to  September  30,  1947, 
it  is  submitted  that  the  evidence  of  record,  some  of 
which  has  been  referred  to  in  Chapter  II  of  the  Com- 
mission's brief,  shows  that  appellee  received  all  the 
cars  for  which  it  placed  specific  and  definite  orders; 
that  there  was  a  car  shortage  of  the  type  requested 
by  appellee;  that  under  the  circumstances  the  distri- 
bution of  cars  among  shippers  (including  appellee), 
made  by  the  Southern  Pacific,  was  just  and  reason- 
able; and  that  the  treatment  accorded  appellee  was 
equal  to  that  accorded  other  shippers,  who  received 
no  more  cars  than  those  for  which  definite  orders 
had  been  placed. 

It  is  further  submitted  that  rail  carriers  should  not 
be  required  to  furnish  cars  to  shippers  requesting 
them  except  upon  definite  and  specific  orders.  This 
is  especially  true  in  times  of  car  shortage.  The  evi- 
dence shows  that  many  requests  of  appellees  for  cars 
were  indefinite  and  confusing  as  to  the  number  actu- 
ally needed  (R.  609-610). 

Appellee  states  at  page  7  of  its  brief,  under  heading 
"Summary  of  Argument,"  that  the  examiner,  the 
Commission  and  the  Court  all  found  that  during  the 
complaint  period  the  Southern  Pacific  furnished  aU 
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shippers  using  its  services,  other  than  appellee  'Svith 
from  80  to  100  percent"  of  their  car  requirements  and 
that  during  such  period  appellee  was  furnished  "less 
than  50  percent"  desired  and  requested.  That  ap- 
pellee is  in  error  as  to  what  the  Commission  found  is 
shown  by  the  following  excerpt  taken  from  its  report 
(R.  118)  : 

In  support  of  its  contention  that  cars  were 
distributed  to  the  complainant  on  a  reasonable 
basis,  the  defendant  showed  that  during  the 
period  concerned  the  complainant  received 
more  cars  than  it  requested  by  written  car 
orders,  whereas  other  shippers  on  its  lines,  in- 
cluding the  Portland  division,  were  furnished 
on  the  average  only  80  percent  of  the  cars 
ordered  by  them.  From  January  1  to  June  30, 
1947,  cars  were  furnished  to  the  complainant  in 
practically  complete  compliance  with  written 
car  orders,  and  in  the  remainder  of  the  period 
more  cars  than  ordered  were  furnished,  but 
some  delay  was  encountered.  In  the  latter 
period,  the  distribution  of  cars  to  shippers  on 
the  Portland  division,  including  the  complain- 
ant, was  made  on  a  percentage-of -quota  basis; 
that  is,  if  the  available  car  supply  on  a  par- 
ticular day  was  only  50  percent  of  the  aggregate 
capacity  of  the  district,  each  shipper  was  as- 
signed only  50  percent  of  its  quota,  except  that 
no  cars  would  be  assigned  to  a  shipper  which 
had  no  orders  on  file.  During  the  first  6  months 
of  the  complaint  period,  the  car  shortage  was 
not  as  severe  as  during  the  later  period;  but 
some  shortage  did  exist,  and  cars  were  allegedly 
distributed  to  each  shipper  in  proportion  to 
the  number  of  empty  cars  available. 
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The  Commission  then  describes  in  its  report  the  prac- 
tice of  appellee  in  furnishing  ''written  car  orders,"  as 
follows  (R.  119) : 

The  complainant's  practice  with  respect  to 
furnishing  written  car  orders  was  described  by 
the  Oakland  local  agent  of  the  defendant.  He 
testified  that  one  of  the  complainant's  em- 
ployees made  daily  visits  to  his  office  and 
usually  brought  written  car  orders  with  him, 
but  that  he  sometimes  made  out  the  orders  at 
the  office.  He  further  testified,  however,  that 
it  was  the  usual  practice  of  this  employee  to 
first  use  the  defendant's  phone  and  call  the  de- 
fendant's office  at  Eugene,  where  most  of  the 
trains  with  empty  cars  for  the  complainant's 
plant  originated,  to  find  out  how  many  cars 
had  been  assigned  to  the  complainant  that  day 
and  then  place  his  order. 

Under  normal  conditions  it  is  the  practice  for 
shippers  to  order  the  specific  number  of  cars 
wanted,  and  therefore,  the  defendant  insists 
that  inasmuch  as  the  complainant  received  more 
cars  than  were  specifically  ordered,  it  had  no 
legitimate  reason  to  complain  that  the  dis- 
tribution of  cars  made  was  other  than  reason- 
able. The  complainant  indicated  generally  that 
it  wanted  more  cars  than  were  furnished  and 
this  is  admitted  by  the  Oakland  agent  of  the 
defendant.  It  appears  that  the  written  car 
order  blanks,  which  were  filled  out  and  given 
to  the  defendant's  agent  after  the  complainant 
knew  what  cars  had  been  assigned  to  it  for  the 
particular  day,  were  to  a  large  extent  nothing 
more  than  a  written  confirmation,  for  the  de- 
fendant's records,  that  the  complainant  wanted 
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the  cars  that  had  been  assigned  to  it  for  that 
day. 

The  Commission  had  found  (R.  115)  that  evidence 
presented  by  a  witness  testifying  for  appellee  "indi- 
cate [s]  that  cars  approximately  as  ordered  were 
promptly  delivered  to  the  complainant  from  January 
to  June,  inclusive,  but  that  from  July  to  September, 
inclusive,  a  considerable  amount  of  delay  in  receiving 
cars  was  encountered."  It  then  concluded  and  found 
(R.  124)  that: 

The  evidence  establishes  that  from  January  1 
to  June  30,  1947,  complainant  received  prac- 
tically all  of  the  cars  for  which  specific  written 
car  orders  were  placed;  that  thereafter  in  the 
complaint  period  more  cars  were  furnished  than 
were  requested  by  written  orders,  though  some 
delays  Avere  experienced;  *  *  *. 

The  evidence  on  the  record  as  a  whole  supports  these 
findings  and  conclusions  of  the  Commission.  It, 
therefore,  appears  that  instead  of  appellee  receiving 
less  than  50  percent  of  the  cars  for  which  it  had 
placed  definite  and  specific  orders,  that  it  received 
practically  100  percent  of  such  cars. 
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CONCLUSION 

For  the  reasons  stated  in  our  original  brief  as  well 
as  for  those  shown  in  this  reply  brief,  we  respectfully 
submit  that  the  judgment  of  the  District  Court  should 
be  reversed,  and  the  cause  remanded  with  instructions 
that  the  Court  below  enter  a  judgment  sustaining  the 
Commission's  order  herein  and  that  the  cause  be 
dismissed. 

Edward  M.  Reidy, 

Chief  Counsel. 

Samuel  R.  Howell, 
Assistant  Chief  Counsel. 

William  L.  Harrison, 

Attorney. 
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ADDITIONAL  STATEMENT  OF  THE  CASE 
The  appellant  was  charged  by  information  in 
the  superior  court  of  the  State  of  Washington  for 
Chelan  County  with  the  crime  of  carnal  knowledge  of 
a  female  child,  not  his  wife,  under  the  age  of  eighteen, 
to-wit,  age  seventeen.    He  was  subsequently  tried 


by  the  prosecuting  attorney,  Mr.  James  Arneil,  be- 
fore the  Honorable  Fred  Kemp,  Judge.  The  trial 
resulted  in  a  hung  jury.  Then  the  prosecutor-elect 
having  taken  office,  another  trial  was  instituted 
which  resulted  on  March  3,  1949,  in  conviction.  The 
defense,  a  form  of  alibi,  that  is,  petitioner's  mind 
'Svent  blank"  during  the  pertinent  period,  was  not 
believed  by  the  jury.  Following  motions  and  argu- 
ment on  March  10,  1949,  to  vacate  the  judgment  and 
for  a  new  trial,  the  judgment  and  sentence  was  signed 
on  March  17,  1951,  by  Judge  Kemp.  Immediately 
petitioner's  new  attorney,  Mr.  J.  Edmund  Quigley, 
gave  oral  notice  of  appeal  which  was  noted  in  the 
clerk's  records.  The  time  within  which  petitioner 
had  to  file  a  statement  of  facts  then  began  to  run. 
Mr.  Quigley  later,  and  from  Seattle,  Wash.,  mailed 
a  written  notice  of  appeal  which  was  received  and 
filed  March  21,  1949.  Note  here  that  it  is  not  and 
was  not  contended  the  oral  notice  was  for  any  reason 
invalid.  Thus,  the  written  notice  had  to  be  mere 
surplusage.  In  the  correspondence  between  Mr. 
Quigley  and  Judge  Kemp,  Quigley  requested  Judge 
Kemp  to  ''serve  the  prosecutor"  with  this  useless 
document.  The  judge  mislaid  this  document  (the 
notice  of  appeal)  on  his  desk  and  the  result  was  that 
the  written  notice  of  appeal  was  never  served  on 
the  prosecutor.  The  prosecuting  attorney  then,  at 
the  appropriate  time,  moved  to  dismiss  the  appeal 
in  the  Supreme  Court  of  the  State  of  Washington. 
Briefs  and  oral  argument  were  heard  and  decision 
deferred  until  after  the  argument  on  the  merits 


which  also  included  argument  on  the  timeliness  of 
filing.  The  appeal  was  dismissed.  State  v.  Berg,  35 
Wn.  (2d)  177,211  P.  (2d)  710  (1949).  Petitioner 
has  had  some  three  petitions  for  habeas  corpus  in  the 
Supreme  Court  of  the  State  of  Washington  and  the 
present  one  heard  in  the  district  court  and  presently 
being  appealed  to  this  court. 

The  petitions  are  similar  in  every  respect  with 
only  minor  variations.  The  appellant  in  a  calumni- 
ous petition  is  urging  that  Mr.  J.  A.  Adams,  trial 
counsel,  v/as  completely  incompetent  and  actively 
conspired  with  the  judge  and  with  the  prosecutor  to 
secure  petitioner's  conviction.  All  this,  despite  the 
fact  that  Mr.  Adams  is  a  long  respected  member  of 
the  Washington  State  Bar  Association,  a  former 
partner  to  the  Honorable  Sam  Driver  of  the  United 
States  Federal  District  Court,  and  the  present  su- 
perior court  judge  of  the  State  of  Washington  for 
Chelan  County.  Appellant  has  sought  to  prove  his 
allegations  of  conspiracy  by  further  alleging  in  his 
petition  that  Mr.  Adams  didn't  try  the  case  as  pe- 
titioner would  have  tried  it  and  has  set  out  in  great 
detail  the  methods  and  procedure  that  he,  petitioner, 
would  have  used  had  he  been  trying  the  case  himself. 

The  petitioner  has  also  directly  accused  Judge 
Kemp  and  the  prosecutor  not  only  with  joining  in  a 
conspiracy  with  Mr.  Adams,  but  that  the  P.  A.  also 
knowingly  used  perjured  witnesses  at  the  second 
trial,  which  resulted  in  petitioner's  conviction.    In 
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support  of  these  charges,  the  petitioner  offered  not 
one  scintilla  of  factual  proof  in  the  district  court. 

The  petitioner  also  alleges  a  denial  of  due  proc- 
ess in  that  the  State  of  Washington  denied  him  the 
right  to  appeal.  This,  because  the  Supreme  Court  of 
the  State  of  Washington  dismissed  the  appeal  upon 
motion  of  the  prosecuting  attorney  because  the  state- 
ment of  facts  had  not  been  filed  within  the  ninety 
days  allowed  by  the  rules  of  our  court. 

APPELLEE'S  STATEMENT  OF  QUESTIONS 
INVOLVED 

There  are  two  questions  raised  by  appellant's 
petition:  (1)  Did  J.  A.  Adams,  Judge  Kemp  and 
Robert  Conner,  the  prosecuting  attorney,  conspire 
together  to  gain  appellant's  conviction  in  the  trial 
court?  (2)  Was  appellant  denied  the  right  to  ap- 
peal? 

ARGUMENT 
This  matter  has  been  fully  examined  by  our 
supreme  court  in  Cause  No.  30975,  State  v.  Berg, 
supra,  both  on  the  merits  and  on  the  motion  to  dismiss 
the  appeal.  Subsequently,  it  has  been  heard  in  three 
or  four  applications  for  writs  of  habeas  corpus.  In 
each  of  these  actions  the  appellant's  contentions  have 
been  found  wanting  and  the  petitions  have  been 
denied. 

To  begin  with,  oral  notice  of  appeal  was  given 
on  March  17,  1949.  On  this  point  there  is  absolutely 


no  argument.   Rule  12(1)  (a)  entitled  "Appeals  in 

Criminal  Cases"  found  in  18  Wn.  (2d)  14-A,  reads 

in  part  as  follows : 

"In  criminal  causes,  in  order  to  initiate  an 
appeal,  notice  of  appeal  to  the  supreme  court 
shall  be  given  in  open  court  at  the  time,  or  writ- 
ten notice  of  appeal  shall  be  served  upon  the 
prevailing  party  and  filed  in  the  office  of  the 
clerk  of  the  superior  court  within  five  days  after 
the  entry,  of  judgment  or  order  from  which  the 
appeal  is  taken." 

The  time  when  the  petitioner  had  to  file  his  statement 
of  facts  began  to  run  at  the  time  of  giving  the  oral 
notice  of  appeal.  Later,  Mr.  Quigley  mailed  a  written 
notice  of  appeal  which  was  received  and  filed  March 
21, 1949.  In  his  letter  sent  along  with  the  notice  was 
a  request  that  Judge  Kemp  serve  a  copy  on  the  prose- 
cuting attorney.  Again  it  is  to  be  noted  that  at  no 
time  has  there  ever  been  a  contention  that  the  oral 
notice  was  for  any  reason  invalid,  rather  the  con- 
tention being,  that  the  written  notice  was  valid  and 
therefore  should  be  given  effect  although  it  was  not 
served  on  the  prosecuting  attorney.  The  fact  that 
the  attorney  for  petitioner  attempted  to  make  Judge 
Kemp  an  errand  boy,  and  failed,  is  used  as  a  basis 
for  the  petitioner's  allegation  that  he  was  discrimi- 
natorily  denied  the  right  to  appeal.  It  might  be  as- 
sumed that  this  could  be  carried  to  an  extreme  and 
that  oral  notice  of  appeal  could  be  given  at  the  time 
of  the  signing  of  the  judgment  and  sentence  and  then 
a  written  notice  of  appeal  given  on  the  thirtieth  day 
and  properly  filed  and  served  upon  the  respondent. 
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Would  this,  then,  invahMate  the  oral  notice  of  appeal 
or,  as  a  matter  of  fact,  are  there  tv/o  appeals  granted 
in  this  state?  Obviously,  they  are  alternatives  and 
if  an  election  is  made,  then  it  is  certainly  to  be  as- 
sumed that  the  person  miaking  the  election  must  stand 
upon  it.  In  the  instant  case,  counsel  for  petitioner 
at  the  time  elected  to  give  an  oral  notice  of  appeal. 
He  cannot  subsequently  change  his  mind  and  give  a 
written  notice  of  appeal.  Any  such  contention  is  sheer 
nonsense.  Further,  there  is  no  authority,  no  duty 
nor  any  statute  setting  up  a  requirement  that  a  judge, 
when  requested  by  counsel,  must  act  as  an  errand 
boy  or  server  of  papers  for  attorneys  who  appear 
before  him.  Further,  the  diligence  of  the  petitioner's 
second  attorney  is  further  disclosed  by  the  fact  that 
on  the  ninetieth  day,  after  oral  notice  of  appeal  (the 
86th  day  after  the  written  notice)  he  filed  his  prae- 
cipe with  the  Chelan  County  clerk  demanding  a  tran- 
script be  prepared.  This  w^as  done  within  two  days 
but,  of  course,  was  too  late. 

During  the  proceedings  had  in  the  district  court, 
from  Vv^hich  this  appeal  is  being  prosecuted,  Mr.  Con- 
ner, the  prosecuting  attorney  of  Chelan  County,  and 
the  man  who  prosecuted  petitioner,  upon  cross-ex- 
amination was  asked  if  he  had  been  served  by  Judge 
Kemp  with  the  written  notice  of  appeal.  Mr.  Conner 
emphatically  denied  that  the  papers  were  ever  served 
on  him..  (Tr.  70-71.)  To  illustrate  the  position  the 
petitioner  is  taking  with  regard  to  the  service  of  the 
papers  upon  the  prosecuting  attorney  the  following 
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took  place  in  the  federal  district  court  before  Judge 

Driver : 

'The  Petitioner:  Your  Honor,  if  I  may 
make  a  comment? 

''The  Court:  Surely,  go  ahead. 

"The  Petitioner:  Am  I  to  be  held  re- 
sponsible and  sent  to  prison  for  such  acts  as  the 
trial  judge  mislaying  a  paper,  without  an  ap- 
peal?  (Tr.  73.) 

"By  the  Petitioner  : 

"Q.  Now,  Mr.  Conner,  I  wish  to  ask  you 
one  more  question  about  this  after  I  read  this, 
and  I  want  you  to  tell  me  and  explain  to  this 
Court  and  these  people  in  this  courtroom 
whether  the  judge  is  lying  or  is  he  telling  the 
truth. 

"The  Court  :  Beg  your  pardon,  what  was 
that  question? 

"The  Petitioner:  I  want  Mr.  Conner  to 
tell  the  Court  whether  the  Honorable  Judge 
Kemp  was  lying  or  whether  he  was  telling  the 
truth."   (Tr.  74.) 

The  petitioner  is  insisting  that  the  trial  judge,  when 
requested  or  told  to  do  so,  by  counsel,  must  serve 
papers  on  a  party  to  the  contest.  There  is  no  sugges- 
tion of  authority  to  sustain  this  proposition  and  that 
basically  constitutes  petitioner's  case  of  denial  of 
the  right  to  appeal.  The  word  of  J.  A.  Adams,  Judge 
Kemp,  and  Robert  Conner,  prosecuting  attorney,  as 
against  the  word  of  the  petitioner  is  in  issue.  It  is 
respectfully  submitted  that  this  man,  a  convicted 
criminal,  is  the  first  to  question  the  honor,  integrity 
and  ability  of  the  people  named. 
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In  the  brief  of  appellant,  he  has  stated  the  ques- 
tion as  if  this  were  an  appeal  from  the  dismissal  by 
the  Supreme  Court  of  the  State  of  Washington  of  his 
attempted  appeal  in  1949,  in  Berg  v.  Cranor,  supra. 
Because  of  statements  made  by  petitioner  and  be- 
cause the  opinion  is  short,  it  is  set  out  herein  in  toto. 
It  reads  as  follows : 

'Ter  Curiam. — [1]  Appellant  gave  notice 
of  appeal  in  open  court  on  March  17,  1949,  but 
the  certified  transcript  of  the  record  was  not 
filed  with  either  the  supreme  or  the  superior 
court  until  ninety-two  days  later;  and,  by  the 
terms  of  Supreme  Court  Rule  12(3),  no  appeal 
in  a  criminal  case  is  effectual  unless  such  trans- 
cript is  filed  within  ninety  days  after  giving 
notice  of  appeal.  State  v.  Hampson,  9  Wn.  (2d) 
278,  114  P.  (2d)  992. 

'^Appellant  also  prepared  a  written  notice 
of  appeal,  and  it  was  filed  on  March  21,  1949, 
within  five  days  after  the  entry  of  the  judgment 
appealed  from,  but  it  was  not  served  upon  the 
prosecuting  attorney.  Rule  12(1)  (a)  provides 
that  where  a  written  notice  of  appeal  is  given  in 
a  criminal  case  it  shall  be  served  upon  the  pre- 
vailing party  within  five  days  after  the  entry 
of  the  judgment  appealed  from.  Rule  12(3) 
provides  that,  if  a  notice  of  appeal  is  not  given 
in  the  manner  and  within  the  time  specified  by 
Rule  12(1)  (a),  the  appeal  is  not  effectual. 

'The  appeal  is  dismissed." 

The  rules  set  out  in  the  opinion  have  been  stated 
by  our  courts  in  many  decisions  to  be  jurisdictional. 
In  other  words,  a  failure  to  comply  with  these  rules 
divests  the  court  of  jurisdiction  to  hear  and  decide 
a  given  case.  It  is  also  worthy  of  note,  that  assuming 
the  written  notice  was  a  good  notice,  it  was  not  served 
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upon  the  prosecuting  attorney,  which  in  itself  is 
fatal.  In  fact,  giving  petitioner  the  benefit  of  the 
doubt,  he  failed  to  perfect  either  of  his  appeals. 

During  the  course  of  the  proceedings  had  in  the 
district  court,  the  appellant  referred  to  State  of 
Washington  v.  Archie  Brown,  26  Wn.  (2d)  857,  176 
P.  (2d)  293  (Tr.  86).  In  that  case  the  prosecuting 
attorney,  on  October  13,  1945,  filed  an  information 
against  Archie  Brown,  Aaron  Johnson  and  Willie 
Smith  charging  them  with  the  crime  of  murder  in 
the  first  degree  in  Count  1  and  with  the  crime  of 
robbery  in  Count  2.  The  defendants  were  Negroes. 
Trial  of  the  three  resulted  in  a  verdict  of  guilty  of 
first  degree  murder  and  the  death  penalty  was  recom- 
mended against  the  defendants,  Archie  Brown  and 
Aaron  Johnson.  It  was  not  recommended  against  Wil- 
lie Smith.  Judgment  and  sentence  was  entered  and 
filed  with  the  clerk  of  the  superior  court  of  Franklin 
County  on  November  29,  1945.  Written  notices  of 
appeal  were  filed  in  behalf  of  the  defendants  Brown 
and  Johnson  on  October  29,  1945.  At  the  time  judg- 
ment and  sentence  was  imposed  upon  the  defendants, 
the  court  entered  an  order  directing  that  the  state- 
ment of  facts  and  briefs  on  appeal  be  paid  for  out  of 
public  funds.  The  appeals  were  docketed  in  the  office 
of  the  clerk  of  the  supreme  court  on  January  4,  1946. 
A  $5.00  appearance  fee  was  required  to  accompany 
the  notice  of  appeal  by  the  terms  of  Rule  12,  then 
existing  in  the  supreme  court.  These  appearance 
fees  were  finally  paid  by  the  respective  attorneys  out 
of  their  own  pockets  on  March  1,  1946,  and  March  4, 
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1946,  respectively.  Notice  that  the  date  of  expiration 
of  the  ninety  day  period  in  which  the  appellants 
under  Rule  12  were  permitted  to  perfect  their  ap- 
peal, was  February  27,  1946.  Because  of  the  juris- 
dictional requirement  of  the  payment  of  the  $5.00 
filing  fee  the  clerk  of  the  supreme  court  under  Par. 
7  of  Rule  12  governing  this  procedure  placed  the  case 
on  the  court's  docket  for  automatic  dismissal  because 
of  lack  of  jurisdiction  resulting  from  failure  of  ap- 
pellants' counsel  to  perfect  their  appeals  within 
ninety  days  after  the  filing  of  notices  of  appeal.  No 
notice  is  required  to  be  given  to  any  party  when  the 
cases  on  the  dismissal  docket  are  set  by  the  clerk. 
The  appeals  were  accordingly  dismissed  on  March  22, 
1946.  The  matter  then  came  back  to  the  court  on  a 
petition  for  a  vacation  of  the  order  of  dismissal  of 
the  appeals.  Beginning  at  page  861  the  court  set  out 
the  following : 

''Rule  12,  paragraph  (3 ) ,  Rules  of  Supreme 
Court,  18  Y/n.  (2d)  14-a,  (presently  embodied 
in  Rule  46,  Washington  Reports,  2nd  Series, 
34 A)  which  governs  the  procedure  on  appeal 
in  criminal  cases,  provides : 

"  '  (3)  Strict  conformance  with  the  follow- 
ing requirements  shall  be  necessary,  and  no  ap- 
peal to  the  supreme  court  in  a  criminal  cause 
shall  be  effectual  unless: 

"  'First,  notice  of  appeal  shall  have  been 
given  in  the  manner  and  at  the  time  specified  in 
(1)  (a)  of  this  rule; 

"  'Second,  within  ninety  days  after  giving 
notice  of  appeal,  appellant  shall  cause  to  be 
filed  in  the  office  of  the  clerk  of  the  supreme  court 
or  of  the  clerk  of  the  superior  court : 
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'''(a)  The  statement  of  facts  or  bill  of 
exceptions,  when  it  is  necessary  for  a  decision  of 
the  case  on  appeal,  showing  service  on  respond- 
ent and  certified  by  the  judge  of  the  superior 
court :  Provided,  That  the  time  for  certification 
may  be  extended  by  the  chief  justice  of  the  su- 
preme court  or,  in  his  absence,  by  any  judge  of 
that  court  upon  written  application  made  within 
said  ninety-day  period  ancl  upon  a  showing  that 
the  necessity  for  additional  time  for  the  cer- 
tification is  not  due  to  any  lack  of  diligence  on 
appellant's  part.  If  an  extension  be  granted,  the 
judge  so  granting  it  shall  fix  the  time  within 
which  the  statement  of  facts  or  bill  of  exceptions 
shall  be  certified  and  the  time  within  which  ap- 
pellant's opening  brief  shall  be  served  and  filed ; 

"'(b)  Transcript  of  record  certified  by 
the  clerk  of  the  superior  court ; 

''  '(c)  Appellant's  opening  brief,  prepared 
in  accordance  with  the  rules  of  the  supreme 
court,  with  proof  of  service  thereof  on  respond- 
ent, unless  the  time  for  service  and  filing  be 
extended  as  provided  in  (3)  (a)  of  this  rule. 

''  'Third,  within  ninety  days  after  giving 
notice  of  appeal,  the  appellant  shall  deposit  with 
the  clerk  of  the  supreme  court  five  dollars  as  that 
clerk's  docket  fee,  if  the  appeal  is  taken  by  a 
defendant.' 

"Paragraph  (7)  of  Rule  12  provides: 

"'(7)  If,  upon  the  expiration  of  said 
ninety  days  after  giving  notice  of  appeal,  the 
record  is  not  made  or  fee  not  paid,  all  as  required 
by  this  rule,  the  clerk  of  the  supreme  court  shall 
forthwith,  and  without  the  necessity  of  any  no- 
tice to  appellant  or  his  attorney  of  record,  note 
the  cause  upon  the  calendar  of  the  supreme  court 
for  the  next  motion  day  as  being  a  cause  subject 
to  dismissal,  and  the  supreme  court  shall  dismiss 
the  cause.'  " 
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As  pointed  out  by  the  court,  these  rules  are  jurisdic- 
tional and  must  be  observed  to  the  letter  or  the  court 
does  not  acquire  jurisdiction.  While  these  rules  are 
made  by  the  court  itself,  it  is  to  be  observed  that  they 
operate  equally  on  each  and  every  individual  coming 
before  the  court  on  appeal.  However,  in  the  instant 
case.  State  v.  Brown,  the  court  said  at  page  866, 

'To  summarize  our  views,  as  expressed 
herein,  and  in  an  endeavor  to  clarify  those  views 
for  members  of  the  bar,  we  wish  to  state  that 
the  sole  reason  for  suspending  the  strict  require- 
ments of  our  Rule  12  in  the  instant  case  is  that 
the  appellants  were  sentenced  to  forfeit  their 
lives  in  punishment  for  their  crimes.  We  are 
of  the  opinion  that  capital  cases  should  not  be 
embraced  within  the  rigid  requirements  of  the 
rule.  This  idea  is  suggested  by  our  Rule  28(2) 
which  provides  as  follows : 

"  'Service  upon  an  attorney  shall  be  made 
by  delivering  to  him  personally,  or  at  his  office 
by  delivery  to  his  clerk  or  to  the  person  having 
charge  thereof;  or,  if  his  office  be  not  open,  or 
there  be  no  one  in  charge  thereof,  at  his  resi- 
dence by  delivery  to  some  person  of  suitable  age 
and  discretion  residing  therein;  or,  if  neither 
of  the  foregoing  methods  can  be  followed,  by 
deposit  in  the  post  office  to  his  address,  with 
postage  prepaid.  In  capital  causes,  a  motion  to 
dismiss  an  appeal  shall  be  served  upon  the  de- 
fendant personally,  as  luell  as  upon  the  attorney 
of  record^   ( Italics  ours. ) 

"We  wish  to  be  clearly  understood  as  hold- 
ing that  the  rule  announced  and  the  language 
used  herein  are  applicable  only  to  cases  in  which 
the  death  penalty  has  been  imposed. 

"[3]  We  likewise  hold  that  that  section  of 
Rule  12  which  requires  the  payment  of  a  five- 
dollar  filing  fee  to  the  clerk  of  this  court  within 
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ninety  days  following  the  filing  of  notice  of  ap- 
peal, and  further  providing  that  the  jurisdiction 
of  this  court  to  hear  the  appeal  is  conditioned 
upon  the  payment  of  such  filing  fee,  has  no  appli- 
cation to  cases  appealed  in  forma  pauperis.  As 
applied  to  all  other  criminal  appeals,  Rule  12 
stands,  and  no  qualification  or  relaxation  of  its 
rigid  requirements  will  be  countenanced  in  cases 
other  than  capital  cases  and  cases  appealed  in 
forma  pauperis. 

'The  order  of  this  court,  entered  March  22, 
1946,  dismissing  the  appellants'  appeals,  is  va- 
cated. The  clerk  of  this  court  is  directed  to 
reinstate  their  appeals,  and  the  appellants  are 
ordered  to  serve  and  file  their  opening  briefs 
with  the  clerk  of  this  court  within  thirty  days 
following  the  filing  of  this  opinion." 

There  was  a  vigorous  dissent  in  this  case  by  Chief 
Justice  Millard,  concurred  in  by  Judge  Simpson. 
Judge  Millard  sets  out  the  cases  in  w^hich  the  very 
strict  jurisdictional  rule  of  our  court  has  been  many 
times  decided.  Some  of  these  in  the  dissenting  opinion 
and  beginning  at  page  869,  read  as  follows  : 

''In  State  v.  Couriers,  12  Wn.  (2d)  128,  120 
P.  (2d)  1002,  defendant  appealed  from  convic- 
tion of  crime  of  grand  larceny.  Every  step  in 
perfecting  the  appeal  was  timely  and  strictly 
conformed  to  the  rules  of  this  court  except  pay- 
ment of  required  appearance  fee  of  five  dollars. 
Under  the  rules,  the  fee  should  have  been  paid 
on  or  before  the  sixtieth  day  after  giving  notice 
of  appeal.  As  the  clerk  of  this  court  did  not  re- 
ceive the  filing  fee  until  the  sixty-second  day 
after  notice  of  appeal  was  given,  we  dismissed 
the  appeal.  See,  also.  State  v.  Nelson,  6  Wn. 
(2d)  190,  107  P.  (2d)  1113. 

"In  State  v.  Hampson,  9  Wn.  (2d)  278, 
114  P.   (2d)  992,  defendant  was  convicted  of 
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the  crime  of  murder  in  the  first  degree  and  sen- 
tenced to  the  penitentiary  for  life.  Appellant 
was  thirteen  days  late  in  filing  an  abstract  of 
the  record.  On  that  ground,  we  dismissed  his 
appeal. 

''In  State  v.  Domanski,  9  Wn.  (2d)  519, 
115  P.  (2d)  729,  defendant  was  convicted  of 
being  an  habitual  criminal  and  sentenced  to  life 
imprisonment.  We  held  that  his  failure  to  fol- 
low the  rule  of  this  court  requiring  the  setting 
out  of  instructions  in  the  opening  brief  could 
not  be  excused.  Although  he  filed  on  the  day 
of  the  argument  in  this  court  a  document  setting 
out  the  challenged  instructions,  we  refused  to 
consider  them. 

"In  State  v,  Schafer,  154  Wash.  322,  282 
Pac.  55,  appellant  was  found  guilty  of  murder 
in  the  first  degree  and  the  death  penalty  exacted. 
We  refused  to  relax  the  rule  which  then  required 
filing  of  bill  of  exceptions  or  statement  of  facts 
within  ninety-day  period. 

"In  State  v.  Hall,  185  Wash.  685,  56  P. 
(2d)  715,  defendant  appealed  from  conviction 
of  murder  and  death  sentence.  We  held  that 
appellant  had  not  substantially  complied  with 
the  rule  that  errors  assigned  but  not  argued  in 
the  brief  v/ould  not  be  considered. 

"In  State  v.  White,  40  Wash.  428,  82  Pac. 
743,  defendant  appealed  from  conviction  of 
crime  of  murder  in  the  first  degree.  Appellant 
was  unable  to  secure  within  the  time  required 
by  the  rules  a  transcript  by  reason  of  his  pov- 
erty. We  dismissed  the  appeal  and  held  that 
such  right  could  be  forfeited  by  reason  of  his 
poverty.  See,  also.  State  v.  Harder,  130  Wash. 
367,  227  Pac.  501." 

The  respondent  has  seen  fit  to  set  out  this  case 
and  the  cases  cited  therein  for  the  reason  that  while 
the  petitioner  originally  was  not  attacking  the  su- 
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preme  court,  in  the  appeal  he  has  departed  somewhat 
from  his  original  contentions  and  based  his  attack 
upon  the  system  of  appeals  in  Washington.  It  is  sub- 
mitted that  the  arguments  and  authorities  in  the 
Brown  case  do  not  dispense  with  jurisdictional  re- 
quirements but  relaxes  them  only  in  the  case  of  a 
crime  in  which  capital  punishment  is  to  be  imposed. 
As  a  matter  of  fact,  one  of  the  relaxed  jurisdictional 
requirements  set  out  in  the  Broiun  case  has  been  for- 
mulated into  a  rule.  In  Washington  Reports,  Second 
Series,  34A,  Rule  46,  Appeals  in  Criminal  Cases, 
subsection  6  at  page  51,  appears  the  following: 

''Within  ninety  (90)  days  after  the  giving 
of  notice  of  appeal,  the  appellant,  if  defendant 
(except  in  appeals  prosecuted  in  forma  pau- 
peris), shall  deposit  with  the  clerk  of  the  su- 
preme court  five  dollars  as  that  clerk's  docket 
fee." 
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CONCLUSION 
The  right  to  appeal  is  embodied  in  our  consti- 
tution and  in  our  law.  However,  this  right  is  per- 
sonal to  an  accused  and  he  is  put  to  his  burden  to  take 
advantage  of  his  right  as  prescribed  by  the  rules  of 
our  court.  This  is  clearly  discernible  from  the  cases 
cited  herein.  If  he  does  not  take  advantage  of  the 
opportunity  given  him  according  to  the  rules  as  they 
are  clearly  laid  down,  particularly  when  he  has  been 
represented  by  adequate  counsel,  in  this  case  Mr. 
J.  Edmund  Quigley,  then  he  has  no  cause  to  complain 
that  he  has  been  discriminatorily  denied  the  right  to 
appeal.  Respondent  freely  admits  that  a  discrimi- 
natory denial  of  the  right  to  appeal  would  be  good 
grounds  for  the  issuance  of  a  writ  of  habeas  corpus. 
Dowd  V.  Cook,  340  U.  S.  206.  However,  in  that  case 
the  warden  of  the  penitentiary,  a  state  official  of 
Indiana,  actually  and  physically  prevented  the  pe- 
titioner therein  from  sending' his  papers  out  of  the 
prison  so  that  at  no  time  could  he  fulfill  the  require- 
ments as  required  by  the  rules  of  court.  Certainly, 
no  such  situation  presented  itself  in  the  instant  case. 
Petitioner  had  every  opportunity,  aided  and  abetted 
by  counsel,  to  perfect  his  appeal.  Counsel  failed  to  do 
this.  Surely  petitioner  cannot  now  be  heard  to  com- 
plain. 

Respectfully  submitted, 

Don  Eastvold, 

Attorney  General, 

Cyrus  A.  Dimmick, 

Assistant  Attorney  General, 

Attorneys  for  Appellee. 
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Reply  Brief  for  Appellant 
Southern  Pacific  Company 


I. 

APPELLEE'S  BRIEF  RESTS  ON  A  MISCONCEPTION  OF  THE 
POWERS  AND  DUTIES  OF  THE  HEARING  EXAMINER,  THE 
INTERSTATE  COMMERCE  COMMISSION  AND  THE  DIS- 
TRICT COURT 

Appellee^  in  its  brief  makes  frequent  reference  to  state- 
ments made  in  the  proposed  report  of  the  hearing  Exam- 
iner, in  the  report  and  order  of  the  Interstate  Commerce 


1.  Referred  to  herein  as  appellee  and  as  Martin  Brothers ;  appel- 
lant Interstate  Commerce  Commission  and  appellant  Sonthcrn  Pa- 
cific Company  are  generally  referred  to  as  "the  Commission"  and 
"Southern  Pacific",  respectively. 
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Commission,  and  in  tlie  opinion  and  judgment  of  the  Dis- 
trict Court.  The  ultimate  determinations  made  in  these  three 
documents  were  the  following : 

1.  The  Examiner  in  his  proposed  report  recom- 
mended that  the  Commission  should  find  that  during 
the  complaint  period  Southern  Pacific  failed  in  its  duty 
to  provide  and  furnish  transportation  from  the  Martin 
Brothers'  plant  upon  reasonable  request,  and  failed  in 
its  duty  to  furnish  adequate  car  service  at  that  plant 
to  a  specified  extent.  The  Examiner  recommended  that 
the  Commission  should  further  find  that  Martin  Broth- 
ers had  been  damaged  and  was  entitled  to  reparation.^ 

2.  The  Commission  in  its  report  found  that  Martin 
Brothers  had  failed  to  etsablish  that  defendant  during 
the  complaint  jDeriod  engaged  in  any  unreasonable  or 
otherwise  unlawful  practice  as  alleged,  in  violation  of 
Section  1  of  the  Interstate  Commerce  Act,  in  furnish- 
ing or  not  furnishing  cars  to  Martin  Brothers,  or  that 
Southern  Pacific  subjected  Martin  Brothers  to  any  un- 
due prejudice  in  violation  of  Section  3.  The  Commis- 
sion gave  effect  to  these  determinations  by  contempo- 
raneously issuing  an  order  "that  the  complaint  in  this 
proceeding  be,  and  it  is  hereby,  dismissed". 

3.  The  District  Court  in  its  opinion  and  judgment 
determined  as  a  matter  of  law  that  the  Commission  was 
required  to  find,  on  the  record  as  made,  that  Southern 


2.  These  findings  proposed  by  the  Examiner  were  in  response  to 
the  allegation  in  the  complaint  of  the  violation  of  Section  1  of  the 
Interstate  Commerce  Act,  which  requires  rail  carriers  to  furnish 
rail  cars  "upon  reasonable  request".  The  Examiner's  proposed  re- 
port contained  no  recommendation  that  the  Commission  find  that 
Southern  Pacific  had  subjected  Martin  Brothers  to  any  undue  prej- 
udice in  contravention  of  Section  3  of  the  Act,  as  alleged  in  the  com- 
plaint. 
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Pacific  had  violated  Section  1  and  Section  3  and  that 
Martin  Brothers  was  entitled  to  an  award  of  repara- 
tion. 

Apioellee  attempts  to  give  a  correlative  status  to  these 
three  determinations  and  emphasizes  the  alleged  fact  that 
the  Examiner  and  the  District  Court  "made  the  same  find- 
ings and  reached  the  same  conclusions  of  law".  This  reflects 
a  misconception  by  appellee  of  the  powers  and  duties  of  the 
hearing  Examiner,  the  Commission,  and  the  District  Court 
in  the  administrative  process. 

In  demonstrating  that  misconception  we  shall  consider 
first  the  relative  functions  and  powers  of  the  Commission 
and  the  District  Court  and  then  the  significance  of  the 
Examiner's  report. 

A.     The  relative  functions  and  powers  of  the  Commission  and  the 
District  Court 

While  this  is  an  appeal  from  the  judgment  of  a  district 
court,  that  court,  in  entering  such  judgment,  was  acting 
only  in  the  capacity  of  reviewing  a  report  and  order  of  the 
Interstate  Commerce  Commission.  The  sole  evidence  re- 
ceived hy  the  District  Court  was  the  record  made  before  the 
Commission,  and  even  in  reviewing  that  record  the  function 
of  the  District  Court  was  not  to  provide  a  trial  de  novo,  in 
any  sense,  of  the  issues  determined  by  the  Commission.  The 
District  Court's  function  was,  rather,  to  determine,  as  a 
matter  of  law,  whether  the  record  made  before  the  Com- 
mission contained  substantial  evidence  to  support  the  Com- 
mission's findings.  Therefore,  unlike  most  appeals  from 
district  courts  to  this  court,  there  are  no  findings  of  fact  of 
the  trial  judge  to  be  given  controlling  weight.  As  the  sole 
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determinations  made  by  the  trial  judge  in  his  function  are 
matters  of  law,  this  court  has  the  same  power  in  considering 
and  making  those  determinations  as  did  the  trial  judge. 

In  apparent  recognition  that  the  power  of  the  District 
Court  was  limited  to  determining  matters  of  law,  appellee 
reiterates  throughout  its  brief  the  contention  that  the  issues 
of  whether  Southern  Pacific  failed  to  provide  Martin  Broth- 
ers with  cars  upon  reasonable  request,  in  violation  of  Sec- 
tion 1,  and  subjected  Martin  Brothers  to  undue  prejudice  in 
violation  of  Section  3,  are  questions  of  law  which  may  be 
determined  by  the  District  Court  in  a  manner  different  than 
they  were  determined  by  the  Conunission.  For  example,  at 
page  29  appellee,  after  quoting  a  statement  from  the  brief 
of  appellant  Interstate  Commerce  Commission,  alleges : 

"The  statement  describes  the  conclusions  of  the  Com- 
mission as  'ultimate  finding'  (p.  5  and  8),  thus  adopting 
the  device  used  by  the  appellant,  Southern  Pacific  Com- 
pany, of  attempting  to  twist  legal  conclusions  of  the 
Commission  into  findings  of  fact." 

This  doctrine  advocated  by  appellee  is  erroneous.  We 
know  of  no  decision  in  which  a  court  has  ever  held  that  a 
particular  factual  record  as  made  before  the  Interstate 
Commerce  Commission  compelled  the  Commission  to  con- 
clude as  a  matter  of  law  that  assailed  action  of  a  carrier  was 
unreasonable,  in  violation  of  Section  1,  or  constituted  un- 
due prejudice,  in  violation  of  Section  3.  Nor  does  appellee 
cite  any  such  decision.  Contrariwise,  the  United  States  Su- 
preme Court  has  consistently  held  that  whether  particular 
rates,  regulations  or  practices  are  (1)  "reasonable"  or  (2) 
"unduly  prejudicial"  are  determinations  of  fact  confided 
by  Congress  to  the  exclusive  judgment  and  discretion  of 
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the  Interstate  Coiiimerce  Coiimiission.  The  sound  reason 
for  this  principle  is  that  neither  Section  1  nor  Section  3 
contains  any  definition  of  what  is  reasonable  or  unreason- 
able or  what  constitutes  an  undue  prejudice,  and  the  Inter- 
state Commerce  Commission  is  a  tribunal  created  by  law 
and  informed  by  experience  to  determine  these  questions. 
The  following  quotations  illustrate  the  promulgation  and 
application  of  the  principle  and  the  supporting  reason  by 
the  Supreme  Court. 

"The  finding  of  reasonableness,  like  that  of  undue  prej- 
udice, is  a  determination  of  a  fact  by  a  tribunal  'in- 
formed by  experience'.  Illinois  Central  R.  R.  Co.  v.  In- 
terstate Commerce  Co?nmission,  206  U.S.  441,  454." 
Virginian  Ry.  Co.  v.  United  States  (1926),  272  U.S. 
658,  665-666. 


^> 


"Whether  a  preference  or  discrimination  is  undue,  un- 
reasonable or  unjust  is  ordinarily  left  to  the  Commis- 
sion for  decision ;  and  the  determination  is  to  be  made, 
as  a  question  of  fact,  on  the  matters  proved  in  the  par- 
ticular case.  Interstate  Commerce  Commission  v.  Ala- 
bama Midland  Ry.  Co.,  168  U.S.  144, 170.  The  Commis- 
sion may  conclude  that  the  preference  given  is  not  un- 
reasonable, undue  or  unjust,  since  it  does  not,  in  fact, 
result  in  any  jjrejudice  or  disadvantage  to  any  other 
person,  localit}^,  commodity  or  class  of  traffic."  (Em- 
phasis supplied.) 
Nashville  Ry.  v.  Tennessee  (1923),  262  U.S.  318,  322. 

"The  Interstate  Commerce  Act  does  not  attem])t  to 
define  an  unlawful  discrimination  with  mathematical 
precision.  Instead,  different  treatment  for  similar 
transportation  services  is  made  an  unlawful  discrim- 
ination when  'undue',  'unjust',  'unfair',  and  'unreason- 
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able'.  And  the  courts  have  always  recognized  that 
Congress  intended  to  commit  to  the  Commission  the 
determination,  by  application  of  an  informed  judgment 
to  existing  facts,  of  the  existence  of  forbidden  prefer- 
ences, advantages  and  discrimination." 
United  States  v.  Chicago  Heights  Trucking  Co. 
(1940),  310  U.S.  344,  352-353. 

"Whether  a  discrimination  in  rates  or  services  of 
a  carrier  is  undue  or  unreasonable  has  always  been  re- 
garded as  peculiarly  a  question  committed  to  the  judg- 
ment of  the  administrative  body,  based  upon  an  appre- 
ciation of  all  the  facts  and  circumstances  affecting  the 
traffic.  [Citing  cases]." 

Swayne  &  Hoyt,  Ltd.  v.  United  States  (1937),  300 
U.S.  297,  304. 

Consistent  with  these  expressions  of  principle  by  the  Su- 
preme Court  is  the  following  statement  of  the  Court  of  Ap- 
peals for  the  Tenth  Circuit  in  Johnston  Seed  Co.  v.  United 
States,  (C.A.  10,  1951),  191  F.2d  228,  in  which  the  court  up- 
held a  decision  of  the  Interstate  Commerce  Commission 
denying  an  award  of  reparation  on  the  ground  that  the 
identical  facts  constituted  a  violation  of  Section  1  for  the 
future  hut  not  for  the  past  (p.  231) : 

"Complaint  is  made  that  the  findings  of  the  Commis- 
sion were  directly  contrary  to  the  evidence,  and  were 
arbitrary  and  capricious.  The  argument  in  support  of 
the  contention  is  that  the  finding  that  the  rates  charged 
on  mung  beans  were  not  shown  to  have  been  unreason- 
able is  contrary  to  the  evidence.  In  view  of  the  dissim- 
ilarity among  cases  of  this  kind  involving  reparation, 
no  good  purpose  would  be  served  by  detailing  the  evi- 
dence at  length.  The  finding  ivas  in  the  nature  of  a 
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factual  conclusion  based  upon  an  evaluation  of  the  en- 
tire record.  It  was  not  a  finding  susceptible  of  demon- 
stration witli  arithmetical  exactness  by  specific  refer- 
ence to  uncontroverted  evidence.  But  it  represented  the 
considered  judgment  of  the  Conunission.  We  are  unable 
to  say  that  it  was  contrary  to  the  evidence,  that  it  was 
not  adequately  supported  by  substantial  evidence,  or 
that  it  was  arbitrary  or  capricious.  And  in  a  proceed- 
ing of  this  kind  it  is  not  the  province  of  the  court  to 
substitute  its  judgment  for  that  of  the  Commission  in 
respect  to  a  question  of  this  nature.  Expediency  or 
wisdom  of  the  order  are  not  elements  for  considera- 
tion. The  field  for  exertion  of  the  judicial  function  is 
exhausted  when  it  appears  that  there  was  rational  basis 
for  the  intelligent  finding  or  conclusion  of  the  Com- 
mission. [Citing cases.]"  (Kmphasis  supplied.) 

Notwithstanding  its  having  been  so  well  settled  that  find- 
ings as  to  whether  reasonableness  and  undue  prejudice 
exist  are  factual  questions  within  the  exclusive  jurisdiction 
of  a  tribunal  "informed  by  experience",  appellee  in  its  brief 
refers  repeatedly  to  "findings"  of  the  District  Court  and 
the  conclusion  of  the  District  Court  that  Martin  Brothers 
was  entitled  to  damages.  For  example,  appellee  at  page  22 
quotes  with  approval  the  following  statement  by  the  Dis- 
trict Court: 

"I  have  previously  held  that  tlie  written  car  orders 
placed  by  i)laintiff  with  the  defendant  were  no  indica- 
tion of  the  number  of  cars  required,  needed  or  request- 
ed by  the  plaintiff  and  that  the  plaintiff  made  reason- 
able requests  uithin  the  meaning  of  the  Act  for  all  of 
the  freight  cars  which  it  required."  {II.  65)  (Emphasis 
supplied.) 

This  ((notation  brings  into  striking  i)ersi)ective  the  fact  that 
the  District  Court  made  a  determination  of  its  own  that 
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Martin  Brothers  made  requests,  which  were  in  fact  reason- 
able, for  more  cars  than  it  received  during  the  complaint 
period,  upon  which  determination  appellee  now  relies. 

This  action  of  the  District  Court,  regardless  of  the  tech- 
nical words  by  which  it  may  be  described  by  appellee  in  its 
brief,  constitutes  nothing  other  than  a  weighing  of  the  evi- 
dence. The  Supreme  Court  specifically  condemned  such  a 
weighing  of  the  evidence  in  a  judicial  review  of  Commission 
decisions  as  follows  in  Manufacturers  Ry.  Co.  v.  United 
States  (1918),  246  U.S.  457,  482 : 

"In  the  present  case  the  negative  finding  of  the  Com- 
mission upon  the  question  of  undue  discrimination  was 
based  upon  a  consideration  of  the  different  conditions 
of  location,  ownership,  and  operation  as  between  the 
Railway  and  the  Terminal.  28  I.C.C.  104,  105;  32  I.C.C. 
102.  The  conclusions  were  reached  after  full  hearing, 
are  not  without  support  in  the  evidence,  and  we  are 
unable  to  say  that  they  show  an  abuse  of  discretion.  It 
may  be  conceded  that  the  evidence  would  have  war- 
ranted a  different  finding;  indeed  the  first  report  of 
the  Commission  was  to  the  contrary;  but  to  annul  the 
Commission's  order  on  this  ground  would  be  to  substi- 
tute the  judgment  of  a  court  for  the  judgment  of  the 
Commission  upon  a  matter  purely  administrative,  and 
this  can  not  be  done.  [Cases  cited.] " 

B.     The  significance  of  the  Examiner's  report 

Appellee  in  its  brief  repeatedly  refers  to  the  Examiner's 
proposed  findings  as  constituting  "findings  of  fact"  and 
"conclusions"  determining  the  issues  presented  in  its  com- 
plaint to  the  Commission;  appellee  intimates  that  the  Ex- 
aminer made  a  judicial  determination  and  that  the  Commis- 
sion in  turn  i^erf ormed  the  function  of  merely  reviewing  that 
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determination.  But  this  is  not  the  case.  Tlie  Examiner  in  the 
present  case  i)retended  to  exercise  no  judicial  powers  sepa- 
rate and  apart  from  those  of  the  Commission,  and  he  pos- 
sessed no  such  powers.  The  Examiner  in  his  proposed  report 
made  no  findings  of  fact ;  he  merely  recommended  to  the  Com- 
mission that  the  Commission  should  make  certain  findings 
of  fact. 
The  very  purpose  of  the  Examiner's  proposed  report  is 

to  give  the  parties  the  opportunity  of  pointing  out  to  the 
Connnission  (through  the  presentation  of  exceptions  and 
oral  argument)  errors  in  the  recommendation  of  its  sub- 
ordinate employee,  the  Examiner — this  process  providing  a 
maximum  guaranty  of  due  process.^  And  in  the  present  case, 
in  which  the  Examiner  recommended  that  the  Commission 
should  find  that  Southern  Pacific  had  failed  in  its  duties 
under  Section  1  and  should  find  that  Martin  Brothers  had 
been  damaged  and  was  entitled  to  reparation,  Southern 
Pacific  submitted  extensive  exceptions  and  presented  oral 
argument  before  the  individual  conmiissioners  in  Washing- 
ton, in  which  it  demonstrated,  for  reasons  of  fact,  law  and 
policy,  that  the  Examiner  was  wrong  in  his  recommenda- 
tions (R.  656).  It  was  only  after  those  presentations  that 
Commission  action  was  taken :  the  issuance  of  the  rei)ort  of 
Di^^sion  3  by  a  vote  of  3  to  0,  which  represented  the  ultimate 
findings  of  the  Commission,  and  the  issuance  of  the  Com- 
mission's order  dismissing  the  complaint ;  and  the  action  of 
the  entire  Commission  in  denying  Martin  Brothers'  i)etition 
for  reconsideration  bv  a  vote  of  10  to  0. 


3.  The  Examiner's  report,  althougrh  provided  for  in  the  Colli- 
sion's General  Rules  of  Practice  and  the  Administrative  Procedure 
Act,  is  not  mandatory  in  all  eases.  Kenny  v.  Fnited  Statea  (U.S.D.C., 
D.N.J.,  1952),  103  F.  Supp.  971.  977;  5  U.S.C,  Sec.  1007(a). 
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That  our  concept  of  the  Examiner's  proposed  report  is 
correct  is  evidenced  by  the  following  holding  of  the  United 
States  Supreme  Court  in  Radio  Commn.  v.  Nelson  Bros.  Co. 
(1933),  289  U.S.  266,  285-286 : 

"Complaint  is  also  made  that  the  Conmiission  did  not 
adopt  the  recommendations  of  its  examiner.  But  the 
Commission  had  the  responsibility  of  decision  and  was 
not  only  at  liberty  but  was  required  to  reach  its  own 
conclusions  upon  the  evidence." 

While  this  holding  of  the  court  pertained  to  action  of  the 
Federal  Radio  Commission,  the  same  principle  has  been 
recognized  wdth  respect  to  the  Interstate  Commerce  Com- 
mission. Inter-City  Transportation  Co.  v.  United  States 
(U.S.D.C,  D.N. J.,  1948),  89  F.  Supp.  441.  In  that  case  a 
party  assailed  a  decision  of  the  Interstate  Commerce  Com- 
mission which  was  contrary  to  the  reconnnended  decision  of 
the  hearing  examiner,  and  the  court  cited  Radio  Commn.  v. 
Nelson  Bros.  Co.  in  support  of  its  following  holding  (p. 
445): 

"it  is  the  responsibility  of  the  Commission  and  *  *  *  the 
Commission  has  the  duty  in  a  proper  case  of  disagree- 
ing with  a  joint  board  or  one  of  its  own  examiners, 
without  any  attachment  of  legal  significance  thereto." 

See,  also.  National  Labor  Relations  Bd.  v.  Tex-0-Kan  F. 
Mills  Co.  (C.A.  5, 1941),  122  F.2d  433,  437 ;  42  Am.  Jur.,  Sec. 
145. 
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IT. 

IT  IS  UNDISPUTED  AND  CONCEDED  BY  ALL  PARTIES  THAT  THE 
COMPLAINT  PERIOD  WAS  A  TIME  OF  GENERAL  CAR 
SHORTAGE  FOR  WHICH  SOUTHERN  PACIFIC  WAS  NOT 
LEGALLY  RESPONSIBLE 

j\lany  of  the  argunients  presented  in  ap})ellee's  brief"*  are 
answered  hy  the  fact,  undisputed  and  conceded  by  all 
parties,  that  the  })eriod  from  January  1  to  September  30, 
1947,  to  which  appellee's  complaint  before  the  Commission 
was  directed,  was  a  period  of  general  freight-car  shortage, 
for  which  Southern  Pacific  was  not  responsible.  Indeed,  the 
original  comi)laint  of  JMartin  Brothers,  as  filed  with  the 
Commission,  specifically  stated  that  during  this  period  there 
was  "a  general  shortage  of  box  cars"  (R.  78).  And  the 
Commission  in  its  report  stated  : 

"After  the  close  of  World  War  II,  the  nation  as  a 
whole  experienced  a  great  industrial  development,  and 
during  1947  the  nation's  railroads  experienced,  for  the 
first  time  since  1 920,  except  in  the  war  period,  an  aver- 
age daily  shortage  of  cars.  *  *  *  During  1947  the 
national  daily  shortage  was  18,672  cars,  and  the  defend- 
ant was  individually  faced  with  an  average  daily  short- 
age of  583  cars  of  the  types  used  for  the  transportation 
of  forest  products.  Because  of  the  sizeable  surplus 
experienced  prior  to  World  War  IT,  the  nation's  rail- 
roads, including  the  defendant,  did  not  anticii)ate  the 
unusual  demand  for  cars  that  arose  in  1947. 

"In  addition  to  the  increases  in  general  traffic  on  the 
defendant's  lines  during  and  after  AVorld  War  11,  it 
also  exi)erienced  a  tremendous  inci-ease  in  foi-est  ])]'od- 


4.     For  exaniplo,  appellee  states  at  page  22 : 

"The  next  matter  for  consideration  is  whether  durinji-  the  com- 
plaint period  Southern  Pacific  supplied  to  Ahirtin  an  adequate  sup- 
phj  of  box  cars  for  ti-a)ispoi-tii1ion  of  IMai'lin's  products  in  ijitcr- 
state  commerce."  (Empliasis  supplied.) 
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ucts  traffic.  *  *  *  The  defendant  is  the  principal  carrier 
in  Oregon,  and  the  number  of  cars  loaded  with  forest 
products  on  its  Portland  division  increased  from  80,675 
in  1939  to  162,418  in  1947. 

"Another  factor  affecting  the  defendant's  car  supply 
in  1947  was  a  reversal  of  the  main  traffic  flow  over  its 
lines  after  the  war.  During  the  war  the  main  flow  was 
westward,  but  with  the  close  of  hostilities  in  the  Pacific 
theater,  the  main  flow  became  eastward.  During  1947 
the  defendant  originated  and  delivered  to  its  connect- 
ing carriers  many  more  loaded  cars  than  it  received 
from  such  connections.  During  the  war  and  postwar 
periods  it  exerted  extensive  efforts  to  conserve  and 
increase  its  facilities.  On  these  facts  the  defendant  can- 
not he  held  accountable  for  general  car  shortages  on  its 
lines  within  the  period  covered  hy  this  complaint/' 
(Emphasis  supplied.)  (R.  116-118) 

The  identical  statements  were  originally  made  by  the  Ex- 
aminer in  his  proposed  report,  and  yet  no  exceptions  or 
objections  to  these  statements  were  ever  registered  by  Mar- 
tin Brothers,  either  in  its  exceptions  before  the  Commission, 
in  its  petition  for  reconsideration  before  the  Commission,  or 
in  the  proceedings  before  the  District  Court.  And  the  Dis- 
trict Court  in  its  opinion  accepts  the  italicized  statement 
in  the  above  quotation,  appellee  even  conceding  in  its  brief 
(p.  44): 

"The  next  conclusion  of  the  Commission  is  that 
during  1947  there  was  in  general  a  shortage  of  freight 
cars,  and  the  Court  commented  that  the  evidence 
upon  which  this  conclusion  was  based  supported  the 
conclusion." 

During  this  car  shortage  period  Southern  Pacific  did 
everything  possible  to  insure  a  distribution  to  eacli  of  the 
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hundreds  of  shippers  on  its  lines  in  Oregon  of  a  fair  share 
of  the  limited  car  supply  availal)le,  and  during?  the  nine- 
month  complaint  period  actually  furnished  Martin  Brothers 
some  565  cars  (E.  748-759). 

It  is  to  be  expected  that  any  method  of  distribution  of  a 
rail  carrier's  available  car  supply  during  a  car-shortage 
period  would  result  in  the  carrier  receiving  continual  com- 
plaints from  shippers  that  they  were  not  receiving  sufficient 
cars.  And  the  record  shows  that  during  the  complaint  period 
Southern  Pacific  received  thousands  of  such  complaints. 
Witness  F.  C.  Nelson,  Freight  Traffic  Manager  for  Southern 
Pacific  at  Portland,  testified  (R.  016) : 

"Q.  [By  Mr.  Wedekind]  Had  you  received  com- 
plaints from  any  other  lumber  shippers  about  the  car 
supply  during  the  period  from  January  1  to  September 
30  inclusive,  1947? 

A.  Yes  we  did.  There  was  some  complaints  regis- 
tered in  the  early  part  of  the  year  when  we  had  a  car 
shortage,  but  it  was  not  as  severe  as  it  was  later  on  in 
the  year  from  July  to  September  and  October.  During 
the  period  from  July,  1947  to  October,  September,  and 
the  rest  of  the  year,  why  we  received  thousands  of  com- 
plaints, by  letter,  by  telegram,  by  telephone,  by  word 
of  mouth,  and  otherwise. 

Q.  What  was  the  general  nature  of  those  com- 
plaints? 

A.  They  were  complaining  over  the  fact  we  were 
not  supplying  them  with  all  the  cars  they  wanted.  The 
complaints  were  spread  all  over  the  State  of  Oregon, 
even  originated  in  numerous  and  vai-ious  ])ai-ts  of  the 
Ignited  States.  Of  course,  1  only  have  knowledge  of  the 
particular  complaints  that  we  received  through  my 
office,  most  of  which  reached  iiic,  if  not  ])ersonally,  by 
word  of  mouth  from  those  under  my  jurisdiction  and  as 
well  T  knew  a  few  people  at  ]ioints  such  as  Salem, 
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Eugene,  Medford,  were  also  receiving  complaints  in 
countless  numbers." 

Yet  during  such  a  general  period  of  car  shortage  the  con- 
duct of  ]\Iartin  Brothers  was  not  of  a  kind  to  aid  in  mitigat- 
ing the  difficulties  confronting  a  carrier  and  its  shippers. 
Martin  Brothers  made  general  and  conflicting  statements  as 
to  its  requirements :  it  inexplicably  refrained  from  making 
specific  requests  for  the  additional  cars  now  claimed  to  have 
been  required  through  the  use  of  car  orders,  although 
admonished  to  do  so,  and  it  cancelled  specific  car  orders  and 
failed  to  use  promptly  the  cars  which  were  supplied  to  it. 
All  of  these  facts  were  shown  in  the  record  before  the  Com- 
mission and  are  developed  in  our  opening  brief.  These  facts 
certainly  constitute  "substantial  evidence"  to  support  the 
Commission's  ultimate  findings  that  Martin  Brothers  failed 
to  establish  that  Southern  Pacific  "engaged  in  any  unreason- 
able or  othermse  unlawful  practice,  as  alleged,  in  violation 
of  Section  1  of  the  Act,  in  furnishing  or  not  furnishing  cars" 
or  subjected  Martin  Brothers  "to  any  undue  prejudice  in 
violation  of  Section  3." 

III. 

APPELLEE'S  CONTENTION  THAT  MARTIN  BROTHERS.  AS  A 
MATTER  OF  LAW,  MADE  REASONABLE  REQUESTS  FOR 
MORE  CARS  THAN  IT  WAS  FURNISHED  DURING  THE 
COMPLAINT  PERIOD,  LACKS  MERIT 

At  pages  16  to  22  of  its  brief,  appellee  advances  the  con- 
tention that  certain  acts  of  Martin  Brothers  constituted 
"reasonable"  requests,  as  a  ^natter  of  law,  for  more  cars 
than  it  was  furnished  during  the  complaint  period  and  are 
such  as  to  have  compelled  the  Commission  to  conclude  that 
Southern  Pacific  violated  Sections  1  and  3  of  the  Interstate 
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Commerce  Act  as  alleged.  Our  reply  to  this  contention  of 
appellee  is  (1)  that  the  determination  as  to  whether  recjuests 
for  cars  are  or  are  not  "reasonable"  is  not  a  question  of  law 
but  is  rather  a  question  of  fact  (see  authorities  cited  supra, 
pp.  5-7),  and  (2)  that  the  record  contains  substantial  evi- 
dence that  Martin  Brothers,  as  a  matter  of  fact,  made  no 
"reasonable"  requests  for  the  furnishing  of  more  cars  than 
it  actually  received  during  the  nine-month  complaint  period. 
The  existence  of  this  substantial  evidence  was  demonstrated 
in  our  opening  brief  by  reference  to  six  criteria  of  a  "rea- 
sonable" request,  all  of  which  established  that,  to  be  reason- 
able, requests  for  cars  by  Martin  Brothers  should  have  been 
sufficiently  specific  to  reveal  to  Southern  Pacific  the  number 
and  type  of  cars  desired  on  a  particular  day.  A  list  of  these 
six  criteria,  with  such  discussion  as  appears  necessar}^  to 
meet  criticisms  of  the  criteria,  presented  by  appellee  in  its 
brief,  follows: 


(1)  The  general  practice  followed  by  shippers  in  ordering 
cars,  and  by  Southern  Pacific  in  supplying  cars. 

It  was  not  the  practice  of  Southern  Pacific  to  furnish  cars, 
either  to  shipjoers  in  general  or  to  lumber  shippers  in  Ore- 
gon in  particular,  in  response  to  general  advance  statements 
or  representations  made  by  shippers  concerning  their  po- 
tential shipping  capacities  or  their  proljable  future  ship- 
ping needs.  During  the  complaint  period  the  general  prac- 
tice of  Southern  Pacific  was  to  furnish  cars  to  lumber  ship- 
pers in  Oregon  (mly  upon  receiving  an  "order"  for  the  plac- 
ing of  a  definite  number  and  type  of  cars  on  a  particular  day. 
Martin  Brothers,  in  its  own  exhibits,  showed  that  six  other 
Oregon  lumber  vshippers  as  well  as  JMartin  Brothers  itself 
received  only  cars  for  which  they  had  placed  specific  car 
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orders  (R.  704-759).  It  was  the  practice  of  shippers  to  place 
their  specific  day-to-day  orders  orally  as  well  as  in  writ- 
ing. Shippers  submitting  their  orders  in  writing  had  avail- 
able for  that  purpose  pads  of  printed  order  forms  distrib- 
uted by  Southern  Pacific.  When  shippers  submitted  car 
orders  orally,  the  orders  were  reduced  to  writing  on  these 
forms  by  the  agent  of  Southern  Pacific  receiving  them  (R. 
589-590).^ 

(2)  The  practice  followed  hy  Mariin  Brothers  in  ordering 
cars  during  the  complaint  period. 

Martin  Brothers  followed  the  same  general  practice  in 
ordering  the  565  cars  which  it  received  during  the  com- 
plaint period  as  did  other  shippers.  Yet  appellee  states,  at 
page  34  of  its  brief,  that  cars  were  furnished  to  Martin 
Brothers  during  the  complaint  period  "without  any  refer- 
ence whatsoever  to  the  so-called  specific  order  forms".  This 
contention  is  completely  answered  by  complainant's  own 
Exhibit  No.  8  (R.  748),  prepared  and  presented  by  Martin 
Brothers'  witness  Forrest  (R.  312).  In  that  exhibit  Martin 
Brothers  shows  that  the  cars  it  did  receive  during  the  com- 
plaint period  were  received  pursuant  to  the  specific  orders 
which  it  placed,  either  in  writing  or  orally  by  telephone.  To 
illustrate,  the  following  is  a  reproduction  of  the  first  five 
lines  of  page  1  of  Exhibit  No.  8  (R.  748) : 

5.  This  general  practice  followed  by  other  shippers  in  ordering 
cars  and  by  Southern  Pacific  in  supplying  cars  to  them,  in  addition 
to  providing  a  persuasive  criterion  of  a  "reasonable  request",  re- 
veals conclusively  the  absence  of  any  undue  prejudice  in  violation 
of  Section  3,  as  alleged  by  Martin  Brothers.  Since  Southern  Pacific 
furnished  other  shippers  no  more  cars  than  those  for  which  they 
placed  specific  car  orders,  and  furnished  Martin  Brothers  with  all  the 
cars  for  which  they  placed  specific  car  orders  during  the  complaint 
period,  other  shippers  received  no  more  favorable  treatment  than  did 
Martin  Brothers. 
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No.  of  Cars 

Date 

Date 

( 

ars  Received 

Ordered 

Ordered 

Wanted 

No. 

Date 

1 

1/2 

V4 

1 

1/4 

Signed 

2 

1/2 

1/4 

2 

1/4 

Signed 

3 

1/2 

1/4 

3 

1/4 

Signed 

2 

1/2 

1/6 

2 

1/6 

Signed 

1 

1/2 

1/6 

1 

1/6 

Signed 

The  balance  of  the  exhibit  is  of  the  same  character. 

In  its  brief,  appellee  quotes  certain  testimony  by  witness 
Bogan  as  indicating  that  Martin  Brothers  did  not  place  spe- 
cific car  orders  until  after  it  had  determined  what  cars 
would  be  available  (p.  34).  Any  such  indication  is  in  direct 
conflict  with  the  showing  made  by  appellee  in  its  own  Ex- 
hibit No.  8.  Appellee  there  shows  that  it  generally  placed 
specific  orders  for  cars  two  or  more  days  prior  to  the  time  it 
"wanted"  the  cars  (and  two  or  more  days  prior  to  the  time 
the  cars  were  actually  received).  Moreover,  immediately 
})receding  the  excerpt  from  the  testimony  of  witness  Bogan 
quoted  by  appellee,  Mr.  Bogan  testified  (R.  638) : 

"Q.  [By  Mr.  Shafer]  Did  you  know  when  you  got 
the  orders  [from  Martin  Brothers'  employee  Staple- 
ton]  what  cars  you  would  give  him? 

A.     When  T  got  the  order  from  StapletonI 
Q.    Yes. 

A.  No.  I  wouldn't  know  tliat  until,  as  a  rule,  until 
the  train  gets  in  that  would  liave  the  cars." 

At  page  35  of  its  brief,  appellee  argues  that  Southern 
Pacific's  witness  Robinson  testified  that  he  "allocated"  cars 
ordered  to  cars  actually  furnished  "after  the  complaint  in 
this  matter  had  been  filed  with  the  Connuission",  and  quotes 
from  certain  testimony  presented  by  Mr.  Robinson  at  page 
574  of  the  record.  The  allocation  of  cars  there  referred  to 
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by  Mr.  Robinson  was  of  refrigerator  cars  to  box  cars  as  au- 
thorized by  I.C.C.  Service  Order  558  (Ex.  No.  34;  R.  798) 
and  was  designed  merely  to  show  that  the  cars  actually  fur- 
nished constituted  a  complete  fuliillment  of  the  individual    _ 
car  orders  placed  ])y  Martin  Brothers.  I 

(3)  The  enforcement  of  car  demurrage  rules. 
See  pages  19  to  21  of  our  opening  brief. 

(4)  The  practical  factors  of  car  distribution. 
See  pages  21  to  24  of  our  opening  brief. 

(5)  Previous  decisions  of  the  Interstate  Commerce  Com- 
mission. 

Previous  decisions  of  the  Commission  in  Woolley  Co.  v. 
Southern  Ry.  Co.  (1925),  96  I.C.C.  161,  Winter's  Metallic 
Paint  Co.  v.  Chicago,  M.,  St.  P.  S  P.  Ry.  Co.  (1923),  87  I.C.C. 
113,  Sample  v.  Atchison,  T.  d  S.  F.  Ry.  Co.  (1928),  139  J 
I.C.C.  324,  and  Victor- A^nerican  Fuel  Co.  v.  Denver  &  S.  L. 
R.  Co.  (1926),  115  I.C.C.  169,  are  discussed  in  detail  at  pages 
30  to  33  of  our  opening  brief. 

(6)  Previous  decisions  of  the  courts. 

Previous  decisions  of  courts  in  Koepp  v.  New  Orleans  G. 
N.  R.  Co.  (1926),  162  La.  487,  110  So.  729,  Simmons  v.  Sea- 
board Air  Line  Ry.  (1909),  133  Ga.  635,  66  S.E.  783,  and 
Di  Giorgio  Importing  &  S.  Co.  v.  Pennsylvania  R.  Co. 
(1906),  104  Md.  693,  65  Atl.  425,  are  discussed  in  detail  at 

pages  25  to  29  of  our  opening  brief. 

When  measured  by  these  six  criteria,  it  is  readily  ap- 
parent that  the  evidence  set  forth  ])y  appellee  in  the  six 
subparagraphs  at  pages  16  to  20  of  its  brief,  as  allegedly 
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constituting  "reasonable"  requests  for  additional  cars,  were 
not  such,  either  in  law  or  in  fact.  None  of  the  conduct  there 
set  forth  constituted  specific  day-to-day  requests  for  a 
definite  number  and  type  of  cars  on  a  particular  day,  as  is 
required  by  the  six  criteria  of  a  "reasonable"  request.  This 
is  demonstrated  at  pages  34  to  37  of  our  opening  brief. 

IV. 

APPELLEE'S  OWN  EVIDENCE  BEFORE  THE  COMMISSION 
SHOWED  THAT  IT  CANCELLED  CAR  ORDERS  DURING  THE 
COMPLAINT  PERIOD 

In  our  opening  brief  (pp.  50-51)  we  pointed  out  that  the 
record  shows  that  Martin  Brothers  cancelled  certain  of  the 
specific  car  orders  placed  by  it  during  the  complaint  period. 
Appellee  answers  this  contention  in  its  brief  (p.  45)  by 
stating:  "There  is  no  evidence  in  the  record  that  Martin 
at  any  time  cancelled  any  car  order  *  *  *."  But  this  bland 
statement  cannot  erase  from  the  record  the  showing  pre- 
sented in  Martin  Brothers  own  Exhibit  No.  8  (R.  748-759), 
prepared  and  presented  by  Martin  Brothers'  witness  For- 
rest (R.  315).  That  showing,  as  taken  literally  from  the  face 
of  that  Exhibit  No.  8  is  the  following : 

Order  of  Feb.  19, 1947,  for  3  cars  wanted  Feb.  22, 1947, ' '  cancelled ' ' 
Order  of  Feb.  26,  1947,  for  2  cars  wanted  Mar.  1, 1947,  "cancelled" 
Order  of  Feb.  26,  1947,  for  1  car  wanted  Mar.  1, 1947,  "cancelled" 
Order  of  Feb.  26,  1947,  for  1  car  wanted  Mar.  1, 1947,  "cancelled" 
Order  of  Apr.  14,  1947,  for  2  cars  wanted  Apr.  16,  1947,  "cancelled 

for  one  car" 
Order  of  Apr.  14, 1947,  for  1  car  wanted  Apr.  17, 1947, ' '  cancelled ' ' 
Order  of  June  30, 1947,  for  1  car  wanted  June  30, 1947, ' '  cancelled ' ' 
Order  of  July  2, 1947,  for  1  car  wanted  July  7, 1947,  "cancelled" 
Order  of  July  11,  1947,  for  1  car  wanted  July  16, 1947,  "cancelled" 

Nor  did  witness  Forrest,  in  presenting  Exhibit  No.  8, 

attempt  to  eitlier  qualify  or  explain  the  cancellations  so 

shown  in  his  exhibit. 
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Appellee  in  its  brief  also  attemi)ts  to  refute  this  clear 
evidence  of  cancellation  of  orders  by  referring  to  the  testi- 
mony of  witness  Martin  that  "if  they  were  cancelled,  they 
were  cancelled  for  the  reason  that  they  were  either  too  dirty  1 
to  load  or  there  were  holes  in  the  roof  that  you  could  look 
through."  This  testimony  of  Mr.  Martin  concerns  an  alleged 
rejection  of  cars  actually  received  and  does  not  pertain  to 
the  cancellation,  of  specific  orders  for  cars  which  had  not  yet 
been  received,  as  shown  in  Exhibit  No.  8.  Certainly,  if  ap-  . 
pellee  rejected  a  car,  as  alleged  by  Mr.  Martin,  there  would 
have  been  no  rational  reason  for  it  to  cancel  its  outstanding 
order  for  a  needed  car. 

V. 

THE  RECORD  CONTAINS  SUBSTANTIAL  EVIDENCE  THAT  MAR- 
TIN BROTHERS  HELD  BOX  CARS.  AS  WELL  AS  OTHER 
TYPES  OF  CARS,  FOR  THREE  OR  MORE  DAYS  AFTER  THEY 
HAD  BEEN  PLACED  ON  ITS  SPUR  TRACK  AT  OAKLAND 

In  our  opening  brief  we  pointed  out  that  the  record  con- 
tained uncontradicted  showings  that  during  the  complaint 
period  Martin  Brothers  had  engaged  in  the  extensive  prac- 
tice of  holding  box  cars,  as  well  as  other  types  of  cars,  for 
three  or  more  days  (excluding  Sundays  and  holidays)  after 
they  had  been  placed  on  its  spur  track  (see  table  at  top  of 
page  48  of  our  opening  brief).  This  evidence  was  expressly 
referred  to  by  the  Commission  in  its  report  (R.  120-121), 
and  the  Commission  there  stated : 

"Such  holding  is  relevant  in  a  consideration  of  the  com- 
plainant's ability  to  load  cars  in  addition  to  those  which 
were  furnished." 

The  sole  reply  presented  by  appellee  to  this  uncontra- 
dicted shoAving  of  record,  recognized  by  the  Commission  as 
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"relevant",  is  to  refer  to  the  "analysis"  of  this  evidence  by 
the  District  Court  in  its  opinion.  Not  only  does  this  analysis 
by  the  District  Court  represent  a  definite  weighing  of  the 
evidence,  contrary  to  the  well  established  principles  as  to 
the  power  of  the  courts  in  reviewing  decisions  of  the  Inter- 
state Commerce  Conmiission  (cited  supra,  p.  8),  but,  as  we 
pointed  out  in  our  opening  brief  (p.  49),  certain  of  the 
statements  there  made  by  the  Court  are  directly  contrary 
to  and  unsupported  by  the  evidence  of  record.  There  is 
nothing  in  the  Court's  analysis  to  detract  from  the  showing 
made  concerning  the  holding  of  cars,  which  constitutes  sub- 
stantial evidence  that  Martin  Brothers  at  certain  times 
during  the  complaint  period  would  have  been  unable  to  load 
cars  in  addition  to  those  which  were  furnished  during  the 
complaint  period. 

CONCLUSION 

AjDpellee,  in  the  conclusion  to  its  brief,  states : 

"This  is  essentially  not  a  difficult  case.  The  facts 
are  relatively  simple  and  undisputed." 

With  this  statement  of  appellee  we  fully  agree.  The  only 
question  to  be  determined  by  this  Court  is  whether  the  rec- 
ord made  before  the  Commission  contains  sul)stantial  evi- 
dence to  support  the  Commission's  findings  of  ultimate  fact 
that  Martin  Brothers  failed  to  establish  that  Southern  Pa- 
cific "during  the  complaint  period  engaged  in  any  unreas- 
onable or  otherwise  unlawful  practice  as  alleged  in  violation 
of  Section  1  of  the  Act  in  furnishing  or  not  furnishing  cars" 
or  subjected  Martin  Brothers  "to  any  undue  prejudice  in 
violation  of  Section  3."  We  submit  that  the  record  definitely 
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does  contain  such  substantial  evidence  and  that,  therefore, 
the  judgment  of  the  District  Court  should  be  reversed. 

Kespectfully  submitted, 

James  C.  Dezendorf, 
George  B.  Campbell, 
James  E.  Lyons, 
Charles  W.  Burkett,  Jr., 
Attorneys  for  Appellant 
Southern  Pacific  Company 
San  Francisco,  California, 
June  4, 1954. 

Certificate  of  Service 

I  hereby  certify  that  I  have  this  day  served  the  foregoing 
document  upon  counsel  for  appellee  by  mailing,  by  first-class 
mail,  three  copies  thereof  addressed  to  Messrs.  Irving  Rand 
and  Donald  A.  Schafer,  Public  Service  Building,  Portland 
4,  Oregon,  and  one  copy  thereof  addressed  to  Mr.  George  L. 
Quinn,  Bowen  Building,  Washington  5,  D.  C. 

Dated  at  San  Francisco,  California,  this  4th  day  of  June, 
1954. 

Charles  W.  Burkett,  Jr. 

Of  Counsel  for  Appellant 
Southern  Pacific  Company 
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PETITION  FOR  REHEARING 

Believing  that  pride  of  opinion  should  not  preclude 
correction  of  error,  we  will  again  give  careful  considera- 
tion to  this  case,  thus  following  the  admonition  of  an 
ancient  law  giver:  "If  today  thou  seest  fit  to  judge  dif- 
ferently from  yesterday,  do  not  hesitate  to  follow  the 
truth  as  thou  seest  it;  for  truth  is  eternal,  and  it  is  better 
to  return  to  the  truth  than  to  persist  in  the  false."  State- 
ment by  the  late  Justice  H.  Harry  Belt  in  Judson  v.  Bee 
Hive  Auto  Service  Co.,  136  Or.  at  p.  6. 

To  the  Honorable  William  Healy,  Walter  L.  Pope 
and  Richard  Chambers,  Circuit  Judges: 

Being  of  the  firm  belief  after  a  painstaking  examina- 
tion of  the  three  opinions  rendered  in  this  case  that  the 
majority  misunderstood  the  decision  rendered  by  the 
Interstate  Commerce  Commission,  we  are  respectfully 
petitioning  for  a  rehearing,  and  we  urge  the  following 
considerations  upon  the  Court: 


As  we  read  the  opinion  of  Judge  Healy,  we  conclude 
that  he  thought  the  Commission  determined  that  the 
difference  in  the  treatment  accorded  to  The  Martin 
Brothers  by  the  Southern  Pacific  in  supplying  cars  and 
that  accorded  to  other  shippers  was,  while  discrimina- 
tory, a  reasonable  discrimination.  He  thought  that  since 
Congress  has  not  defined  discrimination  and  has  pro- 
hibited only  unreasonable  discrimination  it  is  within 
the  exclusive  province  of  the  Commission  to  determine 
that  a  difference  in  treatment,  or  in  effect  a  discrimina- 
tion, is  reasonable  rather  than  a  violation  of  the  statute. 

We  do  not  agree  with  this  legal  proposition,  but  we 
do  emphatically  urge  that  there  is  no  basis  for  such  a 
proposition  in  the  determination  made  by  the  Commis- 
sion. 

The  position  of  the  Southern  Pacific  throughout  the 
entire  proceedings,  from  the  hearing  before  the  examiner 
to  the  reply  brief  and  argument  in  this  Court,  has  con- 
sistently and  vehemently  been  that  no  discrimination 
against  the  complainant  was  practiced — of  any  char- 
acter, or  to  any  extent  whatever.  The  case  was  fought 
out  before  the  examiner,  and  before  the  Commission 
and  before  the  trial  court  and  before  this  Court  upon 
the  factual  issue  of  the  reasonableness  oi  the  requests  of 
the  shipper,  Martin,  for  transportation.  The  defense  of 
the  carrier  was  that  all  requests  for  transportation  dur- 
ing the  period  in  question,  made  by  Martin  by  actual 
orders  for  cars,  had  been  completely  fulfilled.  The 
phrases  "car  orders"  and  "written  orders"  jangle  through 
and  across  nearly  every  page  of  the  pleadings  and  the 


briefs  of  the  railroad.  In  the  railroad's  reply  brief  in 
this  Court  appears  (p.  15)  the  following:  "the  record 
contains  substantial  evidence  that  Martin  Brothers,  as 
a  matter  of  fact,  made  no  'reasonable'  requests  for  the 
furnishing  of  more  cars  than  it  actually  received  during 
the  nine-month  complaint  period."  (Emphasis  supplied) 

The  Commission  itself  determined  this  factual  ques- 
tion against  the  contention  of  the  railroad. 

To  make  this  clear,  we  summarize,  at  the  risk  of  be- 
ing tedious,  the  findings  of  the  Commission  on  this 
question : 

1.  Martin's  president  discussed  car  requirements 
with  officers  of  Southern  Pacific  and  was  given  assur- 
ances that  cars  could  be  obtained  (Commission  Report, 
R.  110). 

2.  By  letters  in  1946  Martin  informed  Southern  Pa- 
cific that  its  immediate  minimum  requirements  were  36 
cars  per  week,  or  150  cars  per  month  (Commission  Re- 
port, R.  111). 

3.  During  the  complaint  period  Martin's  "officers 
and  other  personnel  complained  to  the  defendant  that 
adequate  cars  were  not  being  received  and  that  addi- 
tional cars  were  urgently  needed"  (Commission  Report, 
R.  111). 

4.  Martin's  salesmen  came  to  Oakland,  where  the 
Martin  plant  was  located,  to  aid  in  the  attempt  to  ob- 
tain more  cars  from  defendant  (Commission  Report,  R. 

111). 


5.  A  salesman  of  Martin  spent  three  months  during 
the  complaint  period  "during  which  time  he  exerted  all 
his  efforts  to  obtaining  more  cars"  (Commission  Report, 
R.  111-2). 

6.  On  several  occasions  this  employee  induced 
Southern  Pacific  employees  to  reconsider  and  assign  a 
car  for  Martin's  plant  (Commission  Report,  R.  112). 

7.  This  employee  of  Martin  called  upon  Southern 
Pacific's  Division  Agent  at  Medford  and  also  upon 
Southern  Pacific's  Freight  Traffic  Manager  at  Portland 
in  his  effort  to  get  cars  (Commission  Report,  R.  112). 

8.  Martin's  employees  visited  the  station  office  of  the 
railroad  at  Oakland  both  in  the  forenoon  and  in  the 
afternoon  of  each  day  to  get  cars,  and  while  there  "often 
called  the  defendant's  office  at  Eugene  with  respect  to 
the  assignment  of  cars  for  the  complainant"  (Commis- 
sion Report,  R.  113). 

9.  Although  more  cars  were  furnished  than  requested 
by  "written  orders",  nevertheless  "complainant  desired, 
required  and  attempted  to  secure  additional  cars  from 
defendant"  (Commission  Report,  R.  125). 

10.  "Defendant  insists  that  inasmuch  as  the  com- 
plainant received  more  cars  than  were  specifically  or- 
dered, it  has  no  legitimate  reason  to  complain  that  the 
distribution  of  cars  made  was  other  than  reasonable", 
but  "the  written  car  order  blanks,  which  were  filled  out 
and  given  to  the  defendant's  agent  after  the  complainant 
knew  what  cars  had  been  assigned  to  it  for  the  particu- 
lar day,  were  to  a  large  extent  nothing  more  than  a  writ- 
ten confirmation,  for  the  defendant's  records,  that  the 


complainant  wanted  the  cars  that  had  been  assigned  to 
it  for  that  day"  (Commission  Report,  R.  119-20;  Em- 
phasis supplied). 

Thus,  from  the  actual  findings  of  the  Commission, 
as  set  forth  in  the  report  of  the  Commission,  the  issue 
which  was  tendered  by  Southern  Pacific  as  a  defense,  to 
the  effect  that  all  cars  reasonably  requested  had  been 
furnished,  was  decided  squarely  against  the  railroad. 

That  this  was  the  issue,  and  that  no  issue  of  any 
difference  in  the  treatment  accorded  to  Martin  than 
that  accorded  to  other  shippers,  upon  which  a  decision 
might  be  made  that  such  difference  was  ''reasonable", 
was  presented  to  or  considered  by  the  Commission  be- 
comes more  abundantly  clear  when  the  exceptions  of 
the  railroad  to  the  report  of  the  Examiner  are  consid- 
ered. The  12  exceptions  taken  by  the  railroad  to  the 
report  of  the  Examiner  are  set  forth  in  the  appendix  to 
this  petition  in  summary  form.  They  are  set  forth  in 
full  in  the  amended  petition  before  the  District  Court 
(R.  10-18).  From  these  exceptions  it  appears  that  the 
whole  issue  presented  to  the  Commission  (other  than 
objections  to  historical  statements  and  the  like)  was 
the  factual  issue  of  whether  the  railroad  accorded  as 
favorable  treatment  to  Martin  as  to  other  shippers.  The 
contention  that  Martin  was  actually  oversupplied  with 
cars  was  repeated  and  repeated.  The  only  legal  conten- 
tion that  the  railroad  urged  was  that  it  was  incumbent 
upon  Martin  to  show  that  its  competitors  in  the  wire- 
bound  box  manufacturing  business  received  more  favor- 
able treatment  from  the  railroad  than  did  Martin,  and 


that  in  the  absence  of  such  showing  of  a  competitive 
relationship  there  could  be  no  recovery  of  reparations. 

Of  the  fact  that  there  was  a  flagrant  discrimination 
practiced  against  Martin  during  (and  prior)  to  the  com- 
plaint period,  there  is  no  doubt  whatever,  either  on  the 
evidence,  or  the  findings  actually  made  by  the  Commis- 
sion. The  determination  by  the  Commission,  that  the 
car  order  blanks  were  neither  conclusive  nor  persuasive 
evidence  of  the  requests  of  Martin  for  cars,  and  that 
reasonable  requests  had  been  made  other  than  by  means 
of  these  blanks,  destroyed  forever  the  claim  of  non- 
discrimination. The  Commission  found  that  Martin  was 
furnished  593  cars  during  the  complaint  period,  "or  an 
average  of  about  three  cars  per  working  day."  The 
Commission  further  found  that  Martin  needed,  and  at- 
tempted to  secure,  cars  in  sufficient  numbers  to  keep 
the  Oakland  plant  operating  at  capacity  during  the  en- 
tire complaint  period  and  that  with  two  shifts  operating 
the  car  requirements  were  thirteen  cars  each  day. 

The  Commission  further  found  that  while  Martin 
required  never  less  than  6  cars  per  day  and  from  that  up 
to  13  cars  per  day,  and  received  about  3  cars  per  day,  or 
from  25  to  50  percent  of  its  requirements,  other  shippers 
received  from  80  percent  to  100  percent  of  their  require- 
ments, and  those  at  points  where  the  railroad  had  com- 
petition with  other  carriers  received  100  percent  of  their 
requirements. 

The  apparent  reason,  and  the  only  possible  reason, 
for  the  decision  which  the  Commission  made,  in  the 
face  of  the  findings  which  the  Commission  made,  lies  in 


the  contention  presented  by  the  railroad  as  to  the  ne- 
cessity for  a  showing  of  a  competitive  relationship  be- 
tween the  complaining  shipper  and  more  favored  ship- 
pers. The  railroad  argued  before  the  Commission  (Ex- 
ceptions p.  49) :  "The  record  in  this  case  fails  to  show 
any  competitive  relationship  between  complainant,  a 
manufacturer  of  wirebound  boxes,  and  the  other  parties 
which  complainant  has  alleged  received  more  favorable 
treatment  .  .  ,  there  was  no  showing  that  complainant 
was  in  competition  with  the  shippers  at  the  points  where 
Mr.  Forrest  found,  as  he  stated,  'no  evidence  of  short- 
age'. Because  there  was  an  issue  as  to  the  violation  of 
Section  3,  in  respect  of  which  the  complainant  did  not 
sustain  its  affirmative  burden  of  proof,  the  Examiner 
committed  error  in  not  finding  for  the  defendant  on  this 
issue." 

The  Commission  found  and  concluded:  "The  de- 
fendant points  out  that  the  complainant  has  not  shown 
that  it  is  in  competition  with  any  shipper,  .  .  .  The  com- 
plainant has  not  established  that  any  of  its  competitors 
was  unduly  preferred  by  the  practices  of  the  defendant 
here  assailed." 

Throughout  the  report  there  is  no  finding  or  con- 
clusion that  the  discrimination  practiced  against  Martin 
during  this  time  was  in  any  degree  whatever  a  reason- 
able discrimination.  The  sole  justification  for  the  dis- 
crimination according  to  the  Commission  was  lack  of 
competition. 

The  opinion  of  Judge  Healy  seems  to  be  that  the 
decision  of  the  Commission  was  a  determination  that 
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the  discriminatory  practices  of  the  railroad  were  reason- 
able. He  would  not  otherwise  be  justified,  having  just 
previously  in  his  opinion  stated  that  "factual  deter- 
minations [are]  confided  by  Congress  to  the  judgment 
and  discretion  of  the  Commission",  in  calling  attention 
to  "substantial  testimony  in  the  record"  in  subjoined 
notes. 

But  it  is  the  railroad  that  is  asking  this  Court  again 
to  try  out  the  facts.  Martin  has  insisted  throughout 
that  every  essential  fact  in  the  record  found  by  the 
Commission  coincided  in  every  respect  with  the  finding 
of  the  Examiner.  The  Commission  (as  Judge  Healy 
says)  did  not  distort  the  record.  The  Commission  did 
find  to  be  without  any  basis  or  significance  the  "sub- 
stantial testimony"  referred  to  in  the  subjoined  note. 
In  fact,  Judge  Solomon  determined  that  except  for  the 
"Conclusions"  of  the  Commission,  "the  findings  of  the 
Examiner  were  practically  identical  to  those  of  the  Com- 
mission", and  the  Southern  Pacific  claims  that  this  was 
an  error  upon  the  basis  of  which  this  Court  should  re- 
verse Judge  Solomon  (Statement  of  Points  on  Appeal, 
R.  686).  Judge  Healy  determined  that  the  Commission 
in  its  report  did  not  in  any  way  distort  the  record  before 
the  Examiner,  and  Judge  Solomon  determined  that  the 
findings  of  the  Commission  and  those  of  the  Examiner 
were  practically  identical.  If  this  was  an  error  of  Judge 
Solomon  it  must  be  an  error  of  Judge  Healy.  If  not, 
neither  was  in  error  and  Judge  Solomon  should  not  be 
reversed. 

The  error  of  the  Commission  was  in  failing  to  find 
that   the   discrimination   practiced   against   Martin   was 


"unreasonable",  or  at  least  in  failing  to  make  a  finding 
that  it  was  either  reasonable  or  unreasonable,  and  in 
finding  per  contra  that  reparations,  where  discrimination 
is  in  fact  found  to  exist,  may  be  recovered  only  by  a 
showing  of  a  competitive  relationship  between  the  one 
discriminated  against  and  those  unduly  favored. 

Appeals  to  this  Court  are  supposedly  tried  and  dis- 
posed of  upon  the  errors  specified,  not  upon  other 
grounds. 

The  errors  specified  by  both  appellants  are  in  the 
record  at  pages  686  to  694. 

It  is  interesting  to  note  that  while  Judge  Healy 
found  no  distortion  of  the  record  made  before  the  Ex- 
aminer as  a  reason  for  affirming  the  Commission,  the 
Southern  Pacific  (R.  686)  specifies  as  the  first  error  of 
the  District  Court  a  finding  that  the  findings  of  the 
Examiner  were  practically  identical  with  those  of  the 
Commission. 

Following  this  no  less  than  twelve  points  upon  which 
the  railroad  would  rely  on  the  appeal  have  to  do  solely 
with  the  reasonable  requests  of  Martin  for  transporta- 
tion— a  matter  which  the  Commission  found  against  the 
railroad  upon  exceptions  from  the  same  findings  by  the 
Examiner,  as  we  have  shown  above. 

Point  XIII  (R.  691)  says  the  trial  court  erred  in 
finding  and  concluding  that  "Nothing  in  the  Act  and 
no  decision  that  I  have  been  able  to  find  permits  dis- 
crimination as  between  shippers  merely  because  they  are 
not  in  the  same  type  of  business  and  therefore  do  not 
compete  against  each  other."    In  other  words  the  rail- 
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road  asks  this  Court  to  reverse  the  trial  court  for  refus- 
ing to  legaHze  discrimination  among  non-competing 
shippers. 

The  remaining  points  upon  which  Southern  Pacific 
rehes  on  this  appeal,  and,  as  near  as  we  can  determine 
from  reading  them,  the  points  upon  which  the  Commis- 
sion relies,  are  upon  the  sufficiency  of  the  proof  of  dam- 
ages, or  are  of  the  shot-gun  or  boiler  plate  variety, 
pointing  out  no  specific  error  of  the  trial  judge  but  de- 
claiming generally  that  the  decision,  being  against  the 
appellants,  was  wrong. 

The  one  real  issue  raised  by  the  railroad  before  the 
Examiner,  and  repeated  before  the  Commission,  and 
raised  and  repeated  again  before  the  trial  court,  and 
repeated  again  before  this  Court,  was  the  issue  of  fact 
of  whether  the  railroad  actually  supplied  the  complain- 
ant with  all  of  the  cars  which  the  complainant  requested 
and  had  any  need  for.  The  Commission  as  trier  of  the 
facts,  on  substantial  evidence,  resolved  this  issue  against 
the  railroad. 

Upon  review  the  trial  court  sustained  the  Commis- 
sion upon  these  findings  of  fact,  but  reversed  the  Com- 
mission upon  its  conclusion  that  a  competitive  relation- 
ship must  be  shown  to  recover  reparations  and  its  con- 
clusion that  the  proof  of  damages  was  not  sufficient,  and 
remanded  the  matter  to  the  Commission  for  further  pro- 
ceedings. 

The  basis  of  the  opinion  of  a  majority  of  this  Court 
seems  to  be  that  the  decision  by  the  Commission,  errone- 
ous as  it  may  be,  is  conclusive  upon  the  courts,  and  may 
not  be  reviewed. 
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We  do  not  think  that  this  doctrine  of  administrative 
finaHty  renders  this  Court,  or  rendered  the  trial  court, 
helpless  to  correct  obvious  and  judicially  ascertained 
error.  The  scope  of  judicial  review  may  be  narrow,  but 
courts  are  not  as  impotent  as  the  majority  opinion 
would  make  them. 

I.C.C.  V.  Union  Pacific,  222  U.S.  541,  referred  to  by 
Judge  Healy,  decides  not  so  much  that  Commission 
orders  are  not  to  be  set  aside  if  within  the  Commission's 
statutory  power  and  supported  by  substantial  evidence, 
but  decides  rather  that  a  Commission  order  must  be  set 
aside  by  the  courts  if  found  to  be  "based  upon  a  mis- 
take of  law,"  or  if  the  Commission's  authority  "has  been 
exercised  in  such  an  unreasonable  manner  as  to  cause 
it  to  be  within  the  elementary  rule  that  the  substance, 
and  not  the  shadow,  determines  the  validity  of  the  exer- 
cise of  the  power." 

The  Administrative  Procedure  Act  of  1946  (5  U.S. 
C.A.  §  1001  to  §  1011)  requires  that  the  reviewing  court 
"decide  all  relevant  questions  of  law,  interpret  constitu- 
tional and  statutory  provisions,  and  determine  the 
meaning  or  application  of  any  agency  action"  (5  U.S. 
C.A.  §  1009). 

Under  this  section  reviewing  courts  are  required  to 
"set  aside  agency  action,  findings,  and  conclusions  found 
to  be  (1)  arbitrary,  capricious,  an  abuse  of  discretion, 
or  otherwise  not  in  accordance  with  law;" 

Furthermore,  this  Act  provides  (5  U.S. C.A.  §  1007) 
that  in  cases  in  which  agencies  (here  the  Commission) 
have   not   presided    at    the    reception    of    evidence,    the 
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officer  who  presided  shall  initially  decide  the  case,  and 
prior  to  decision  upon  agency  review  of  the  decision  of 
the  officer  (in  this  case  the  Examiner)  the  parties  shall 
be  afforded  opportunity  to  submit  exceptions  and  sup- 
porting reasons  for  such  exceptions,  and  the  record  shall 
show  the  ruling  upon  each  such  exception  presented. 

The  Commission  report  commences  with  the  state- 
ment that  exceptions  not  discussed  in  the  report  nor  re- 
flected in  the  findings  or  conclusions  have  been  given 
consideration  and  found  not  justified.  The  action  taken 
or  disposition  made  upon  the  twelve  exceptions  to  the 
report  of  the  Examiner  is  shown  in  the  appendix  under 
each  exception  in  summary  form. 

Consideration  of  this  statutory  provision  and  of  the 
exceptions  to  the  report  of  the  Examiner  taken  by 
Southern  Pacific  and  the  disposition  made  by  the  Com- 
mission of  these  exceptions  again  make  abundantly 
clear  (1)  that  the  Commission  did  not  consider  or  de- 
cide upon  the  reasonableness  or  unreasonableness  of  the 
discrimination  practiced  by  the  Southern  Pacific,  and 
(2)  that  the  Commission  decided  this  case  in  an  arbi- 
trary and  capricious  manner  and  in  a  manner  contrary 
to  law,  in  that  the  basis  for  the  decision  was  the  failure 
of  the  complainant  to  show  that  competitors  of  the 
complainant  received  the  more  favorable  treatment,  and 
that  there  was  no  sufficient  proof  of  damage  any  way. 

For  many  years  the  railroads  were  in  the  favored 
position,  most  aptly  described  as  "Heads  I  win — tails 
you  lose."  If  a  shipper  filed  a  complaint  with  the  Com- 
mission  and  the   Commission   determined  that  he   had 
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been  damaged  by  reason  of  discrimination  or  other  un- 
lawful practice  on  the  part  of  the  railroad,  then  the 
railroad  could  sit  back  and  ignore  the  order  of  the  Com- 
mission. If  the  shipper  proceeded  in  court  he  had  only 
a  prima  facie  case  against  the  railroad  and  was  in  effect 
compelled  to  try  his  case  all  over  again. 

If,  on  the  other  hand,  after  a  hearing  before  the 
Commission  there  was  a  determination,  no  matter  how 
erroneous  or  contrary  to  the  law,  that  the  shipper  was 
not  entitled  to  damages,  he  was  entirely  without  any 
remedy  under  the  now  happily  discarded  "negative 
order"  doctrine. 

The  Supreme  Court  of  the  United  States  in  United 
States  V.  I.C.C,  337  U.S.  426,  69  Sup.  Ct.  1410,  93  L. 
Ed.  1451,  threw  this  negative  order  doctrine  in  the  ash 
can,  where  it  properly  belonged.  At  the  same  time  the 
specious  doctrine  of  "administrative  finality"  was  cut 
down  to  size.  As  to  the  review  to  be  afforded  shippers 
who  have  been  unjustly  denied  reparations  by  the  Com- 
mission, the  court  had  this  to  say: 

"The  contention  of  the  Commission  and  the 
railroads  as  to  §  9  is  this.  A  shipper  has  an  alterna- 
tive. He  may  bring  his  action  before  the  Commis- 
sion or  before  the  courts.  But  he  must  make  an 
election.  If  he  elects  to  'bring  suit'  in  a  court  and 
is  unsuccessful,  he  retains  the  customary  right  of 
appellate  review.  If  he  elects  to  'make  complaint 
to'  the  Commission,  as  the  Government  did,  and  re- 
lief is  denied,  he  is  said  to  be  barred  by  the  statu- 
tory language  of  §  9  from  seeking  any  judicial  re- 
view of  the  Commission  order.  Under  the  conten- 
tion the  order  is  final  and  not  reviewable  by  any 
court  even  though  entered  arbitrarily,  without  sub- 
stantial supporting  evidence,  and  in  defiance  of  law. 
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"Such  a  sweeping  contention  for  administrative 
finality  is  out  of  harmony  with  the  general  legisla- 
tive pattern  of  administrative  and  judicial  relation- 
ships. See,  e.g.,  Shields  v.  Utah-Idaho  Cent.  R. 
Co.,  305  U.S.  177,  181-185,  59  S.  Ct.  160,  162-164, 
83  L.  Ed.  Ill;  Stark  v.  Wickard,  321  U.S.  288,  307- 
310,  64  S.  Ct.  559,  569-571,  88  L.  Ed.  733.  And 
this  Court  has  consistently  held  Commission  orders 
reviewable  upon  charges  that  the  Commission  had 
exceeded  its  lawful  powers.  See,  e.g..  Interstate 
Commerce  Commission  v.  Louisville  &  N.  R.  Co., 
227  U.S.  88,  91-93,  33  S.  Ct.  185,  186-187,  57  L. 
Ed.  431;  Chicago  Junction  Case,  264  U.S.  258,  266, 
44  S.  Ct.  317,  320,  68  L.  Ed.  667.    .    .    . 

"While  the  Government  here  does  not  seek  en- 
forcement of  a  Commission  order  for  the  payment 
of  money,  the  root  of  the  controversy  concerns  the 
payment  of  money  damages  under  49  U.S.C.  §§  8, 
9,  49  U.S.C.A.  §§  8,  9.  Had  the  Commission  made 
an  award  to  the  Government  it  could  have  filed  a 
civil  suit  to  recover  money  damages  under  the  pro- 
visions of  49  U.S.C.  §  16  (2),  49  U.S.C.A.  §  16  (2). 
That  section  provides  that  such  a  suit  'shall  pro- 
ceed in  all  respects  like  other  civil  suits  for  dam- 
ages *  *  *' — that  is,  before  one  district  judge.  And 
an  appeal  from  a  judgment  in  such  a  case  goes  to 
the  Court  of  Appeals.  The  same  one-judge  trial 
and  appeal  procedure  available  for  enforcement  of 
and  award  order  would  appear  to  be  an  equally 
appropriate  and  adequate  tribunal  for  adjudication 
of  validity  of  a  Commission  order  denying  repara- 
tions. For  actions  to  enforce  Commission  orders 
awarding  reparation,  and  actions  to  challenge  Com- 
mission orders  denying  reparations,  basically  in- 
volve the  same  parties,  the  same  disputes,  the  same 
claims  for  money  damages,  and  the  same  statutes.'' 
(Emphasis  supplied) 

In  further  proceedings  in  this  case  of  U.  S.  v.  I.C.C., 
after  the  remand  to  the  district  court,  the  matter  was 
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submitted  on  the  record  before  the  Commission.  District 
Judge  Morris  decided  that,  while  judicial  review  should 
''unhesitatingly  demand  fair  treatment  of  the  parties  at 
interest  and  prevent  any  action  which  is  arbitrary  or 
not  in  accordance  with  law",  the  decision  of  the  Com- 
mission was  founded  on  ample  evidence  and  was  in  ac- 
cord with  law  (92  F.  Supp.  1002). 

This  decision  of  Judge  Morris  was  reversed  by  the 
Court  of  Appeals,  198  F.  2d  958.  The  majority  opinion 
in  this  decision  correctly  states  the  true  rule  as  to  the 
nature  of  judicial  review.  The  case  was  decided  on  its 
merits,  with  the  entire  record  considered  and  weighed. 
The  court  proceeded  to  "examine  the  legal  and  factual 
basis  for  each  of  these  conclusions'  of  the  Commission 
(198  F.  2d  at  965).  The  court  said  that  while  the  Com- 
mission's views  as  to  questions  of  law  arising  in  the 
course  of  its  duties  are  entitled  to  weight,  nevertheless 
"there  are  occasions  even  in  this  field  where  the  courts 
are  required  to  apply  'the  fixed  law  to  the  established 
fact'"  (198  F.  2d  at  968). 

The  Supreme  Court  of  the  United  States  refused  to 
grant  certiorari,  344  U.S.  893,  97  L.  Ed.  691,  12>  S.  Ct. 
212.  The  Supreme  Court  had  previously  said  in  this 
same  case  that  the  Commission  cannot  decide  a  matter 
"in  defiance  of  standards  established  by  Congress  to  de- 
termine when  reparations  are  due."  2>2>7  U.S.  435,  69  S. 
Ct.  1415. 

Here  is  the  heart  of  the  error  in  the  opinion  of  Judge 
Healy,  in  which  Judge  Chambers  dubiously  concurs: 
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The  doctrine  of  administrative  finality  extends  only 
to  findings  of  fact  based  upon  substantial  evidence.  Con- 
clusions, whether  designated  as  ultimate  findings  or  con- 
clusions of  law,  are  not  a  finality  conclusive  on  the 
courts. 

Here  the  Commission  found  as  a  fact  that  Martin 
received  substantially  less  than  half  of  the  cars  requested 
and  required  while  other  shippers  received  generally  100 
percent  of  their  requirements.  These  were  findings  of 
fact  which,  under  the  doctrine  of  administrative  finality, 
the  courts  should  not  disturb.  But  it  is  for  the  courts  to 
say  whether  the  conclusions  or  ultimate  findings  on  these 
facts  are  proper  or  are  improper  conclusions.  Suppose 
the  railroad  had  refused  service  entirely  to  Martin  while 
supplying  other  shippers  in  full  and  the  Commission  had 
so  found  but  had  concluded  that  Martin  was  not  entitled 
to  reparations,  would  this  conclusion  be  binding  upon 
the  courts?  Judge  Healy's  opinion  necessarily  answers 
this  is  the  affirmative.  But  this  supposition  makes  it  ap- 
parent that  the  conclusions  of  the  Commission  were  sim- 
ply conclusions  of  law  which  are  not  protected  in  any 
sense  by  the  doctrine  of  administrative  finality. 

Judge  Chambers  found,  as  did  the  Examiner  and  as 
did  Judge  Solomon  and  as  did  Judge  Pope,  "an  unfair 
discrimination  by  Southern  Pacific  Company". 

The  Commission  never  determined  whether  the  dis- 
crimination which  the  Commission  found  to  have  been 
practiced  by  Southern  Pacific  Company  was  a  reason- 
able discrimination,  or  whether  it  was  an  unlawful  dis- 
crimination.   The  Commission  did  not  find  that  "there 
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was  no  undue  discrimination  under  the  circumstances  of 
the  case",  but  found  rather  that  the  discrimination  was 
between  a  lone  Hght-load  shipper  on  the  one  hand  and 
shippers  with  heavy  pay-bottom  loads  not  competing  in 
the  wire  bound  box  business  on  the  other  hand. 

But  as  we  have  shown  the  Supreme  Court  of  the 
United  States  has  held  categorically  that  the  Interstate 
Commerce  Act  and  all  amendments  to  it  have  aimed  at 
wiping  out  discrimination  of  all  types  (U.  S.  v.  B.  &  O. 
R.  Co.,  333  U.S.  169)  and  neither  the  Commission  nor 
the  courts  are  at  liberty  to  act  in  defiance  of  this  stand- 
ard established  by  Congress  (U.  S.  v.  I.C.C.,  337  U.S. 
435). 

It  is  respectfully  submitted  that  this  cause  should  be 
remanded  to  the  Commission  for  further  proceedings. 

George  L.  Quinn,  Jr., 
815  15th  Street,  N.  W., 
Washington  5,  D.  C, 

Irving  Rand, 
Donald  A.  Schafer, 

Public  Service  Building, 

Portland  4,  Oregon, 

Attorneys  for  Appellee-Petitioner. 
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In  accordance  with  Rule  23  of  this  Court,  Appellee 
suggests  that  should  a  majority  of  the  Judges  having 
heard  this  matter  grant  a  rehearing,  the  case  be  heard 
en  banc. 


I  hereby  certify  that  in  my  judgment  the  foregoing 
petition  for  rehearing  is  well  founded  and  is  not  inter- 
posed for  delay. 


Irving  Rand 
Of  Attorneys  for  Petitioner. 


19 

Summary  of  Individual  Exceptions  of  Defendant 

Railroad  to  Examiner's  Proposed  Report 

And  the  Action  of  the  Commission  Thereon 

The  exceptions  of  the  railroad  to  the  Examiner's  re- 
port are  set  forth  in  the  amended  petition  in  the  District 
Court  (R.  10-18)  and  in  summary  form  are  as  follows: 

1.  Exception  to  the  historical  statements,  and  Mar- 
tin's conversations  v^ith  the  railroad's  representatives, 
as  irrelevant  and  immaterial,  the  action  being  "predi- 
cated upon  a  statutory  obligation  and  not  upon  any 
alleged  contractual  relation." 

The  Commission  failed  to  sustain  the  rail- 
road on  this  exception  and  adopted  the  report 
of  the  Examiner  in  toto. 

2.  Exception  to  Martin's  complaints  that  adequate 
cars  were  not  being  received  and  that  additional  cars 
were  urgently  needed  as  these  "do  not  constitute  specific 
car  orders  and  do  not  constitute  a  reasonable  request 
for  specific  cars,  as  provided  by  Section  1  (4)  of  the 
Act." 

The  Commission  failed  to  sustain  the  rail- 
road on  this  exception  and  adopted  the  state- 
ment of  the  Examiner  verbatim. 

3.  Exception  to  the  finding  of  the  Examiner  con- 
cerning Martin's  inability  to  fill  orders  for  Martin's 
customers  for  lack  of  transportation  as  "irrelevant  and 
immaterial." 

The  Commission  failed  to  sustain  the  rail- 
road on  this  exception  and  adopted  the  finding 
of  the  Examiner  verbatim. 
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4.  Exception  to  the  finding  that  Martin  would  as- 
certain from  Eugene  how  many  cars  were  assigned  to  it 
and  then  place  an  order  for  these  cars  as  "unsupported 
by  the  evidence"  and  as  not  modifying,  amending  or 
adding  to  "the  specific  orders  which  were  actually 
placed." 

The  Commission  failed  to  sustain  this  ex- 
ception and  adopted  this  finding  of  the  Exam- 
iner in  toto. 

5.  Exception  to  the  finding  that  the  carrier  knew 
the  shipper  wanted  more  cars  than  were  listed  on  the 
order  blanks  as  an  erroneous  conclusion  of  the  Examiner 
because  the  railroad's  duty  to  supply  cars  was  measured 
by  the  shipper's  knowledge  that  "complainant  was  re- 
fraining from  ordering  all  the  cars  it  could  use  would 
not  constitute  a  waiver  of  the  requirement  for  specific 
car  orders." 

The  Commission  failed  to  sustain  the  rail- 
road on  this  exception  and  adopted  this  finding 
of  the  Examiner  in  toto. 

6.  Exception  to  the  statement  that  the  few  cars  held 
for  several  days  may  have  been  cars  restricted  for  load- 
ing to  particular  destination  areas  as  overlooking  "the 
significance  of  complainant  holding  cars  on  hand  for 
several  days  as  pertinent  to  its  claim  for  damages,"  and 
as  not  of  "appropriate  definiteness." 

The  Commission  failed  to  sustain  the  rail- 
road on  this  exception  and  adopted  this  finding 
of  the  Examiner  in  toto. 
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7.  Exception  to  the  finding  that  Martin  did  not  re- 
ceive its  fair  share  of  the  cars  available  as  "not  sup- 
ported by  the  record  but  are  contrary  thereto  and  are 
based  upon  a  misapplication  of  the  law.  Our  reasons 
are  more  fully  developed  in  the  subjoined  argument." 

The  subjoined  argument  is  found  at  pages 
13  to  43  of  the  "Exceptions  of  Defendant  to 
Proposed  Report  and  Request  for  Oral  Argu- 
ment", introduced  as  part  of  the  record  in  this 
case.  It  will  be  referred  to  hereafter  as  the 
"Carrier's  Exceptions".  This  argument  con- 
cerns exceptions  2,  4,  5,  7,  11  and  12  considered 
together  and  is  devoted  entirely  to  the  "specific 
written  order"  or  "specific  car  order"  theme, 
and  concludes,  "because  the  complainant  can- 
not recover  for  the  non-furnishing  of  cars 
which  it  did  not  order,  the  Commission  should 
sustain  defendant's  exceptions  numbered  2,  4, 
5,  7,  11  and  12."  The  issue  before  the  Com- 
mission on  this  exception  was  confined  to  the 
factual  situation  of  whether  in  fact  the  carrier 
furnished  the  shipper  the  cars  for  which  the 
shipper  made  reasonable  request,  the  conten- 
tion of  the  carrier  being  that  the  carrier  actu- 
ally oversupplied  the  shipper,  furnishing  more 
cars  than  the  shipper  could  use  or  for  which 
the  shipper  made  reasonable  request.  The 
Commission  on  this  issue  of  fact  failed  to  sus- 
tain the  railroad  and  adopted  the  report  of  the 
Examiner  in  toto. 

8.  Exception  to  the  "entire  discussion  of  the  question 
of  damages"  as  "unnecessary." 
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The  Commission  did  not  sustain  the  rail- 
road on  this  exception  as  to  the  discussion  of 
damages  being  "unnecessary,"  but  did  conclude 
(erroneously  in  the  opinion  of  District  Judge 
Solomon  and  in  the  opinion  of  Circuit  Judge 
Chambers  and  of  Circuit  Judge  Pope)  that  the 
evidence  fell  short  of  the  requirement  to  sup- 
port an  award  of  reparations,  as  "the  proof 
thereof  must  be  as  definite  and  certain  as 
would  be  necessary  under  established  principles 
of  law  to  support  a  judgment  in  court." 

9.  Exception  to  any  discussion  or  conclusions  con- 
cerning damages,  the  Examiner's  award  of  damages  be- 
ing made  "upon  erroneous  allocation  of  cars  to  com- 
plainant contrary  to  its  specific  car  orders  and  without 
any  reasonable  request  therefor  to  defendant." 

The  Commission  failed  to  sustain  the  rail- 
road on  this  exception  on  the  question  of  the 
allocation  of  cars  to  complainant.  On  other 
grounds,  not  for  any  reason  stated  in  the  ex- 
ceptions, the  Commission  concluded  that 
reparations  should  be  denied. 

10.  Exception  to  the  failure  of  the  Examiner  to  con- 
clude that  the  carrier  established  and  enforced  an 
equitable  rule  of  car  disposition. 

The  Commission  failed  to  sustain  the  rail- 
road on  this  exception  and  adopted  the  report 
of  the  Examiner  in  this  respect  in  toto. 

11.  Exception  to  the  proposed  ultimate  general  find- 
ings and  conclusions  of  the  Examiner  as  objectionable 
on  the  grounds  expressed  in  the  preceding  exceptions. 
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The  Commission  did  sustain  the  railroad  in 
regard  to  the  conclusion  that  there  should  be 
no  reparations  awarded,  but  not  on  any  of  the 
grounds  urged  in  the  arguments  of  the  railroad. 

12.  Exception  to  the  failure  of  the  Examiner  to  find 
that  the  complainant  was  supplied  with  all  of  the  cars 
>;     to  which  it  was  legally  and  equitably  entitled. 

In  the  argument  of  this  exception  (Carrier's 
Exceptions  p.  49)  the  carried  argued  to  the 
Commission:  "The  record  in  this  case  fails  to 
show  any  competitive  relationship  between 
complainant,  a  manufacturer  of  wirebound 
boxes,  and  the  other  parties  which  complainant 
has  alleged  received  more  favorable  treatment. 
The  only  specific  parties  concerning  whose  car 
supply  complainant  presented  evidence  were 
Timber  Structures,  Inc.,  and  the  six  concerns 
listed  in  Exhibits  Nos.  2  to  7,  but  nothing  was 
shown  as  to  their  competitive  relationship  with 
complainant." 

Inasmuch  as  the  railroad  in  this  argument 
(Carrier's  Exceptions  p.  47)  definitely  stated 
that  the  evidence  showed  that  the  railroad  "ap- 
plied the  distribution  rule  equally  to  all  lumber 
shippers  on  the  Portland  Division,  including 
Martin  Brothers  Box  Company",  and  the 
Commission  found  to  the  contrary  the  control- 
ling reason  for  sustaining  this  exception,  as  the 
Commission  did,  was  on  the  basis  of  the  non- 
competitive relationship  between  Martin  and 
the  other  shippers.  Otherwise  stated,  the  Com- 
mission decided  against  the  carrier  on  this  ex- 
ception  as   to  the  fact   of   discrimination,   but 
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adopted  the  legal  contention  submitted  by  the 
carrier.  This  is  demonstrated  by  the  finding  of 
the  Commission  (R.  125):  "The  complainant 
has  not  established  that  any  of  its  competitors 
was  unduly  preferred  by  the  practices  of  the 
defendant  here  assailed." 


1 
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CERTIFICATE  OF  SERVICE 

I  hereby  certify  that  I  have  this  day  served  the  fore- 
going Petition  for  Rehearing  upon  counsel  for  the  Appel- 
lants by  mailing,  by  first  class  mail,  three  copies  thereof 
addressed  to  James  C.  Dezendorf  and  George  B.  Camp- 
bell, 800  Pacific  Building,  Portland,  Oregon,  and  one 
copy  thereof  addressed  to  James  E.  Lyons  and  Charles 
W.  Burkett,  Jr.,  65  Market  Street,  San  Francisco,  Cali- 
fornia, and  three  copies  thereof  addressed  to  Edward  M. 
Reidy,  Interstate  Commerce  Building,  Washington,  D. 
C,  and  one  copy  thereof  addressed  to  William  L.  Harri- 
son, Flood  Building,  San  Francisco,  California.  Dated  at 
Portland,  Oregon,  this  3rd  day  of  February,  1955. 

Irving  Rane/ 

Of  Attorneys  for  Appellee. 
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for  the  Ninth  Circuit 


No.  14077 


Interstate  Commerce  Commission  et  al.,  appellants 
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The  Martin  Brothers  Box  Company,  a  Corporation, 

appeli^e 


APPEAL  FROM  THE  UNITED  t^TATES  DISTRICT  COURT  FOR  THE 
DISTRICT  OF  OREGON 


I 


BRIEF  FOR  INTERSTATE  COMMERCE  COMMISSION, 
APPELLANT 


STATEMENT  AS  TO  JURISDICTION 

This  is  an  appeal  from  the  final  judgment  of  the 
District  Court  entered  on  August  25,  1953,  annulling, 
vacating  and  setting  aside  an  order  of  the  Interstate 
Commerce  Commission,  hereinafter  referred  to  as  the 
Commission,  dismissing  the  com])laint  of  appellee  which 
sought  an  award  of  reparation  from  the  Southern 
Pacific  Company  (R.  74-75).  The  jurisdiction  of 
the  District  Court  w^as  invoked  under  the  Urgent  De- 
ficiencies Act  of  October  22,  1913,  38  Stat.  219,  28 
U.  S.  C.  1336,  et  seq.  (R.  4). 

The  jurisdiction  of  the  Circuit  Court  of  Appeals  to 
review  a  final  judgment  of  the  District  Court  is  to  be 

(1) 


found  in  Section  225,  Title  28  U.  S.  C.  The  Court's 
attention  is  respectfully  directed  to  the  fact  that  the 
suit  below  was  heard  by  the  District  Court,  as  ordi- 
narily constituted,  before  a  single  judge  by  virtue  of 
the  decision  of  the  Supreme  Court  in  United  States  v. 
Interstate  Commerce  Commission,  337  U.  S.  426  (R. 
43).  It  is  clear  from  that  decision  that  judicial  re- 
view of  a  Commission  order  denying  reparation  is 
under  the  Urgent  Deficiencies  Act-  above  cited,  and 
the  only  change  in  procedure  made  is  that  "a  district 
court  entertaining  such  a  challenge  shall  be  composed 
of  one  judge"  instead  of  ''three  judges"  and  that  its 
judgment  shall  be  appealed  to  the  Court  of  Appeals 
instead  of  "directly  to  this  Court"  (p.  441).  The 
Court's  holding  was  specific  (pp.  440-1)  that  "a 
Commission  order  dismissing  a  shipper's  claim  for 
damages  under  49  U.  S.  C.  §  9  is  an  'order'  subject 
to  challenge  under  28  U.  S.  C.  (1946  ed.)  §  41  (28)" 
now  found  in  substance  in  28  U.  S.  C.  (1948)  §  1336. 
Old  Colony  Furniture  Co.  v.  United  States,  Dist.  of 
Mass.,  95  F.  Supp.  507. 

The  instant  case  was  not  a  trial  de  novo  in  the 
District  Court  and  the  question  on  judicial  review  was 
simply  whether  the  Commission  acted  within  its 
statutory  authority  and  whether  its  findings  had  a  basis 
in  substantial  evidence.  Shields  v.  Utah-Idaho  Cen- 
tral R.  Co.,  305  U.  S.  177,  185.  The  District  Court, 
therefore,  was  required  to  hear  and  decide  the  case  in 
accordance  with  the  law  and  procedure  applicable  to 
hearings  before  a  three- judge  court,  including  the 
principles  governing  judicial  review  of  Commission 
orders,  and  the  force  and  effect  given  by  the  courts 


i 


to    administrative    determinations.     Tlie    rules    and 

scope  of  judicial  review  will  be  dealt  with  in  Chapter 

I,  infra. 

STATEMENT  OF  THE  CASE 

The  appellee  corporation  is  engaged  primarily  in 
the  manufacture  of  wire-bound  wooden  boxes  with 
plants  located  at  Oakland,  Oregon,  and  Toledo,  Ohio 
(R.  78,  108-109). 

On  October  14,  1947,  appellee  filed  a  complaint  with 
the  Commission,  in  a  proceeding  entitled  Martin 
Brothers  Box  Company  v.  Southern  Pacific  Company, 
Docket  No.  29852  (280  I.  C.  C.  395),  in  which  it 
alleged  that  during  the  period  January  1  to  Septem- 
ber 30,  1947,  the  Southern  Pacific  Company  (herein- 
after referred  to  as  Southern  Pacific)  failed  in  its 
duty  to  provide  and  furnish  appellee  with  an  adequate 
sujjply  of  box  cars  for  the  transportation  of  its  manu- 
factured products  from  the  Oakland  plant  to  inter- 
state destinations,  in  violation  of  Section  1  (4)  and 
(11)  and  Section  3  (1)  of  the  Interstate  Commerce 
Act  (49  U.  S.  C.  Sec.  1  (4)  and  (11)  and  Sec.  3  (1))^ 

^Section  1  (4)  provides  that: 

"It  shall  be  the  duty  of  every  common  carrier  subject  to  this 
part  to  provide  and  furnish  transportation  upon  reasonable 
request  therefor,  and  to  estabhsli  reasonable  through  routes  with 
other  such  carriers,  and  just  and  reasonable  rates,  fares,  charges, 
and  classifications  applicable  thereto;  and  it  shall  be  the  duty 
of  common  carriers  by  railroad  subject  to  this  part  to  establish 
reasonable  through  routes  with  common  carriers  by  water 
subject  to  part  III,  and  just  and  reasonable  rates,  fares,  charges, 
and  classifications  applicable  thereto.  It  shall  be  the  duty  of 
every  such  common  carrier  establishing  through  routes  to  pro- 
vide reasonable  facilities  for  operating  such  routes  and  to  make 
reasonable  rules  and  regulations  with  respect  to  their  operation, 


(R.  77-81).  The  relief  prayed  for  was  that  the  Com- 
mission enter  an  order  commanding  the  Southern 
Pacific  to  provide  appellee  with  ''adequate  and  equal 
car  service  from  Oakland,  Oregon,  to  various  destina- 
tions; and  to  pay  to  complainant  the  sum  of  $2,259,- 
000.00  as  an  award  for  damages"  (R.  80-81).  The 
answer  of  the  Southern  Pacific,  duly  filed,  denied  the 
material  allegations  contained  in  the  complaint  (R 
81-82). 

In  accordance  with  the  usual  procedure,  followed 
by  the  Commission  in  such  cases,  the  matter  was  as- 

and  providing  for  reasonable  compensation  to  those  entitled 
thereto;  and  in  case  of  joint  rates,  fares,  or  charges,  to  estab- 
lish just,  reasonable,  and  equitable  divisions  thereof,  which  shall 
not  unduly  prefer  or  prejudice  any  of  such  participating 
carriers." 

Section  1  (11)  provides  that : 

"It  shall  be  the  duty  of  every  carrier  by  railroad  subject  to 
this  part  to  furnish  safe  and  adequate  car  service  and  to  estab- 
lish, observe,  and  enforce  just  and  reasonable  rules,  regulations, 
and  practices  with  respect  to  car  service;  and  every  unjust  and 
unreasonable  rule,  regulation,  and  practice  with  respect  to  car 
service  is  prohibited  and  declared  to  be  unlawful." 

Section  8   (1)   provides  that: 

"It  shall  be  unlawful  for  any  common  carrier  subject  to  the 
provisions  of  this  part  to  make,  give,  or  cause  any  undue  or  un- 
reasonable preference  or  advantage  to  any  particular  person, 
company,  firm,  corporation,  association,  locality,  port,  port  dis- 
trict, gateway,  transit  point,  region,  district,  territory,  or 
any  particular  description  of  trafiic,  in  any  respect  whatso- 
ever; or  to  subject  any  particular  person,  company,  firm, 
corporation,  association,  locality,  port,  port  district,  gateway, 
transit  point,  region,  district,  territory,  or  any  particular  de- 
scription of  traffic  to  any  undue  or  unreasonable  prejudice  or 
disadvantage  in  any  respect  whatsoever:  Provided,  however^ 
That  this  paragraph  shall  not  be  construed  to  apply  to  discrim- 
ination, prejudice,  or  disadvantage  to  the  traffic  of  any  other 
carrier  of  whatever  description." 


signed  for  formal  hearing  before  one  of  its  examiners 
and  hearings  were  held  at  Portland,  Oregon,  begin- 
ning on  February  20,  1950.  Following  such  hearings 
and  the  filing  of  briefs  the  examiner  issued  a  proposed 
report  recommending  that  the  Commission  find  that 
the  Southern  Pacific  failed  in  its  duty  to  furnish  ade- 
quate car  service  to  appellee  and  that  an  award  of 
damages  be  made  in  the  amount  of  $135,220.00  for 
such  failure  (R.  84-106).  Excei)tions  to  the  exam- 
iner's report  were  filed  by  the  parties  to  the  proceed- 
ings, including  appellee  who  requested  an  award  of 
damages  of  ''at  least"  $205,606.00  and  the  case  was 
orally  argued  before  Division  3  of  the  Commission  on 
February  14,  1951  (R.  656  et  seq.).  The  Commission, 
by  Division  3,  issued  the  report  and  order,  here  under 
attack,  on  March  12,  1951.  The  report,  which  is  the 
basis  of  the  order  (R.  127),  is  reported  at  280  I.  C.  C. 
395  and  is  in  the  record  at  pp.  108-126.  In  its  report 
the  Commission  made  the  following  ultimate  finding 
(R.  126)  : 

We  find  that  complainant  [appellee  herein] 
has  failed  to  establish  that  defendant  [Southern 
Pacific]  during  the  complaint  period  engaged 
in  any  unreasonable  or  otherwise  unlawful  prac- 
tice, as  alleged,  in  violation  of  section  1  of  the 
act  in  furnishing  or  not  furnishing  cars  to  com- 
plainant at  Oakland,  Oreg.,  or  that  defendant 
subjected  complainant  to  any  undue  prejudice 
in  violation  of  section  3.  The  complaint  will 
be  dismissed. 

An   order   dismissing   the   complaint   was   entered 
contemporaneously  with  the  rei)ort   (R.   127). 


\ 
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Appellee  filed  a  petition  for  reconsideration,  pur- 
suant to  Section  17  (9)  of  the  Act  (49  U.  S.  C.  17 
(9)),'  on  May  18,  1951,  to  which  the  Southern  Pacific 
filed  a  reply  in  opposition  on  July  30,  1951.  The 
petition  for  reconsideration  was  denied  by  the  entire 
Commission  by  order  of  July  30,  1951  (R.  128). 

The  appellee  filed  a  complaint  in  the  District  Court 
of  the  United  States  for  the  District  of  Oregon  on 
November  27,  1951,  naming  the  Commission  and  the 
United  States  as  defendants  (R.  3).  The  complaint 
sought  to  set  aside  the  order  herein,  alleging  that  it 
was  invalid  for  the  following  reasons: 

(a)  That  said  order  lacks  a  rational  basis 
because  the  findings  do  not  support  the  Com- 
mission's conclusions. 

(b)  The  Commission  failed  to  make  essential 
findings  of  fact  that  would  support  rationally 
its  order. 

(c)  The  Commission's  findings  of  fact  show 
that  petitioner  was  damaged,  is  entitled  to 
reparation,  and  such  findings  support  no  other 
conclusion. 

(d)  The  Commission  misapplied  the  law  in 
making  the  order. 

2  Section  17  (9)  provides  that : 

"When  an  application  for  rehearing,  reargument,  or  recon- 
sideration of  any  decision,  order,  or  requirement  of  a  division,  an 
individual  Commissioner,  or  a  board  with  respect  to  any  matter 
assigned  or  referred  to  him  or  it  shall  have  been  made  and  shall 
have  been  denied,  or  after  rehearing,  rear<rument,  or  reconsidera- 
tion otherwise  disposed  of,  by  the  Commission  or  an  appelhite 
division,  a  suit  to  enforce,  enjoin,  suspend,  or  set  aside  such  de- 
cision, order,  or  requirement,  in  whole  or  in  part,  may  be  brought 
in  a  court  of  the  United  States  under  those  provisions  of  law 
applicable  in  the  case  of  suits  to  enforce,  enjoin,  suspend,  or  set 
aside  orders  of  the  Commission,  but  not  otherwise." 


(e)  The  Commission's  order  is  arbitrary, 
capricious,  without  support  in  and  contrary  to 
the  law  and  the  evidence  (R.  18-27). 

Appellee  prayed  for  an  order  of  the  Court  perpetu- 
ally enjoining,  setting  aside,  and  animlling  the  order 
and  remanding  the  case  to  the  Commission  ''with  spe- 
cific directions  to  award  petitioner  such  damages,  as 
the  court  shall  find  petitioner  to  be  entitled  to  under 
the  evidence,  and  for  further  action  not  inconsistent 
with  this  court's  decree"  (R.  27,  28).  It  was  also 
prayed  that  a  statutory  three-judge  court  be  convened 
to  hear  the  cause  (R.  27).  The  prayer  for  a  three- 
judge  court  was  denied  by  the  District  Judge  on  au- 
thority of  United  States  v.  Interstate  Commerce  Com- 
mission, supra  (R.  43). 

The  Southern  Pacific,  having  been  a  defendant  be- 
fore the  Commission,  was  permitted  to  intervene  (R. 
33)  and  it,  as  well  as  the  United  States  and  the  Com- 
mission, duly  filed  their  answers.  The  case  came  on 
for  trial  before  Honorable  Gus  J.  Solomon,  United 
States  District  Judge  at  Portland,  Oreg.,  on  January 
9  and  10,  1953.  The  opinion  of  Judge  Solomon  dated 
May  15,  1953  (R.  42)  and  judgment  were  filed  August 
25,  1953  (R.  74)  on  which  date  the  Court's  findings  of 
fact  and  conclusions  of  law  were  entered,  which 
adopted  by  reference  its  previously  issued  opinion 
(R.  40-41).  The  opinion  and  judgment  are  gromided 
on  the  holding  that  the  Commission's  report  and  order 
are  not  supported  by  substantial  evidence  (R.  63,  68, 
73). 
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The  Court's  opinion  does  not  question  the  adequacy 
of  the  Commission's  ultimate  finding,  or  that  it  mis- 
interpreted or  misapplied  the  law.  Therefore,  the 
only  question  presented  in  this  appeal  is  whether  the 
Court  below,  in  the  review  of  the  Commission's  report 
and  order  herein,  could  do  more  than  to  determine 
whether  the  Commission's  ultimate  findings  of  fact 
are  supported  by  substantial  evidence  on  the  record 
as  a  whole,  and  whether  such  record  contains  sub- 
stantial evidence  to  support  its  ultimate  findings  that 
appellee  failed  to  establish  that  the  Southern  Pacific's 
conduct,  in  furnishing  or  not  furnishing  cars  to  ap- 
pellee at  Oakland,  Oreg.,  resulted  in  a  violation  of 
Section  1  or  Section  3  of  the  Act. 

SPECIFICATION  OF  ERRORS  RELIED  UPON  IN  THIS 

APPEAL 

Appellant  relies  on  the  specification  of  errors  set 
forth  in  its  "Statement  of  Points  on  Which  Appel- 
lant, Interstate  Commerce  Commission,  Intends  to 
Reply  on  Appeal"  (R.  698-700). 

Summarized  they  are  as  follows: 

1.  The  District  Court  erred  in  attempting  to  weigh 
and  evaluate  the  evidence  upon  which  the  Commis- 
sion's findings  are  based  instead  of  limiting  its  review 
to  a  determination  of  whether  the  findings  of  ultimate 
fact  were  supported  by  substantial  evidence. 

2.  The  District  Court  erred  in  failing  to  sustain  the 
Commission's  ultimate  finding  "that  complainant  [ap- 
pellee] has  failed  to  establish  that  defendant  [South- 
ern Pacific]  during  the  complaint  period  engaged  in 
any  unreasonable  or  otherwise  milawful  practice,  as 
alleged,  in  violation  of  Section  1  of  the  act." 
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3.  The  District  Court  orred  in  Fniliii^  to  liold  lluit 
the  record  contains  substantial  evidence  to  support  the 
Commission's  ultimate  findint^-  tliat  tlic  Soiitlici-ii  Pa- 
cific did  not  subject  the  a])peUee  *'tu  any  undue 
prejudice  in  violation  of  Section  3." 

ARGUMENT 


The  scope  of  judicial  review  of  Commission  orders 

As  we  have  heretofore  pointed  out  (pp.  2-3,  supra), 
in  view  of  tlie  Supreme  Court's  decision  in  United 
States  V.  Interstate  Commerce  Commission,  supra, 
the  District  Court  was  required  to  hear  and  decide 
appellee's  complaint  in  accordance  with  the  law  and 
})rocedure  a])plicable  to  hearings  before  the  three- 
judge  court,  including  the  principles  governing  judi- 
cial review  of  Commission  orders  and  the  force  and 
effect  given  by  the  courts  to  administrative  determina- 
tions. 

Determination  of  the  ultimate  question  for  decision 
involves  testing  the  Commission's  order  by  applica- 
tion of  the  well-established  rules  regarding  judicial 
review  of  administrative  determinations.  A  classical 
fornnilation  of  these  rules  was  made  in  Interstate 
Commerce  Commission  v.  Union  Pacifie  Railroad 
Company,  222  U.  S.  541,  547.  The  Siipiviiic  ('<>iii-t 
there  ('iiunciatcd  the  genei-al  pi'iiiciplc  that  oi'dcj-s  of 
the  Interstate  Commerce  Commission  shoiihl  not  be 
set  aside  by  a  eoui't  if  they  are  within  the  Commis- 
sion's statutory  power  and  nic  snjtported  by  snb- 
stantial  evidence. 
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The  Court's  opinion  does  not  question  the  adequacy 
of  the  Commission's  ultimate  finding,  or  that  it  mis- 
interpreted or  misapplied  the  law.  Therefore,  the 
only  question  presented  in  this  appeal  is  whether  the 
Court  below,  in  the  review  of  the  Commission's  report 
and  order  herein,  could  do  more  than  to  determine 
whether  the  Commission's  ultimate  findings  of  fact 
are  supported  by  substantial  evidence  on  the  record 
as  a  whole,  and  whether  such  record  contains  sub- 
stantial evidence  to  support  its  ultimate  findings  that 
appellee  failed  to  establish  that  the  Southern  Pacific's 
conduct,  in  furnishing  or  not  furnishing  cars  to  ap- 
pellee at  Oakland,  Oreg.,  resulted  in  a  violation  of 
Section  1  or  Section  3  of  the  Act. 

SPECIFICATION  OF  ERRORS  RELIED  UPON  IN  THIS 

APPEAL 

Appellant  relies  on  the  specification  of  errors  set 
forth  in  its  '*  Statement  of  Points  on  Which  Appel- 
lant, Interstate  Commerce  Commission,  Intends  to 
Reply  on  Appeal"  (R.  698-700). 

Summarized  they  are  as  follows: 

1.  The  District  Court  erred  in  attempting  to  weigh 
and  evaluate  the  evidence  upon  which  the  Commis- 
sion's findings  are  based  instead  of  limiting  its  review 
to  a  determination  of  whether  the  findings  of  ultimate 
fact  were  supported  by  substantial  evidence. 

2.  The  District  Court  erred  in  failing  to  sustain  the 
Commission's  ultimate  finding  "that  complainant  [ap- 
pellee] has  failed  to  establish  that  defendant  [South- 
ern Pacific]  during  the  complaint  period  engaged  in 
any  unreasonable  or  otherwise  unlawful  practice,  as 
alleged,  in  violation  of  Section  1  of  the  act." 
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3.  The  District  Court  erred  in  failing  to  hold  that 
the  record  contains  substantial  evidence  to  support  the 
Commission's  ultimate  finding-  that  the  Southern  Pa- 
cific did  not  subject  the  appellee  "to  any  undue 
prejudice  in  violation  of  Section  3." 

ARGUMENT 


The  scope  of  judicial  review  of  Commission  orders 

As  we  have  heretofore  pointed  out  (pp.  2-3,  supra), 
in  view  of  the  Supreme  Court's  decision  in  United 
States  v.  Interstate  Commerce  Commission,  supra, 
the  District  Court  was  required  to  hear  and  decide 
appellee's  complaint  in  accordance  with  the  law  and 
procedure  applicable  to  hearings  before  the  three- 
judge  court,  including  the  principles  governing  judi- 
cial review  of  Commission  orders  and  the  force  and 
effect  given  by  the  courts  to  administrative  determina- 
tions. 

Determination  of  the  ultimate  question  for  decision 
involves  testing  the  Commission's  order  by  applica- 
tion of  the  well-established  rules  regarding  judicial 
review  of  administrative  determinations.  A  classical 
formulation  of  these  rules  was  made  in  Interstate 
Commerce  Commission  v.  Union  Pacific  Railroad 
Company,  222  U.  S.  541,  547.  The  Supreme  Court 
there  enunciated  the  general  principle  that  orders  of 
the  Interstate  Commerce  Commission  should  not  be 
set  aside  by  a  court  if  they  are  within  the  Commis- 
sion's statutory  power  and  are  sui)ported  by  sub- 
stantial evidence. 
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Similar  statements  regarding  the  scope  of  judicial 
review  are  to  be  found  in  numerous  other  cases,  in- 
cluding O'Keefe  v.  United  States,  240  U.  S.  294,  303; 
United  States  v.  Carolina  Freight  Carriers  Corp., 
315  U.  S.  475,  482,  490;  Alton  Railroad  Co.  v.  United 
States,  315  U.  S.  15,  23;  Board  of  Trade  of  Kansas 
City  V.  United  States,  314  U.  S.  534,  546;  Interstate 
Commerce  Commission  v.  Hohoken  Manufacturers^ 
Railroad  Co.,  320  U.  S.  368,  378;  United  States  v. 
Wabash  Railroad  Company,  321  U.  S.  403,  408;  Chi- 
cago, St.  Paul,  Minneapolis  <Jc  Omaha  Railway  Co. 
V.  United  States,  322  U.  S.  1,  3;  Gray  v.  Potvell,  314 
U.  S.  402,  411;  and  United  States  v.  Pierce  Auto 
Freight  Lines,  327  U.  S.  515.  The  general  rule  is 
that  "The  judicial  function  is  exhausted  when  there 
is  found  to  be  a  rational  basis  for  the  conclusions 
approved  by  the  administrative  body."  Mississippi 
Valley  Barge  Line  Co.  v.  United  States,  292  U.  S. 
282,  286-7;  Rochester  Telephone  Corporation  v. 
United  States,  307  U.  S.  125, 146. 

The  Commission's  judgment  is  to  be  exercised  in 
the  light  of  the  facts  of  each  individual  case.  The 
courts  are  not  concerned  with  the  correctness  of  the 
Commission's  reasoning  or  with  the  consistency  or 
inconsistency  of  decisions  which  it  has  rendered. 
Virginian  Ry  Co.  v.  United  States,  272  U.  S.  658, 
663-666;  Western  Paper  Makers'  Chemical  Co.  v. 
United  States,  271  U.  S.  268,  271. 

There  is  a  presumption,  in  the  a])sence  of  clear 
evidence  to  the  contrary,  that  the  Commission  has 
properly  performed  its  official  duties;  and  this  pre- 
sumption supports  its  official  acts.     United  States  v. 
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Chemical  Foundation,  272  U.  S.  1,  14-15;  Baltimore 
d  Ohio  R.  Co.  V.  United  States,  298  U.  S.  349,  358- 
360 ;  Federal  Poiver  Commission  v.  Hope  Natural  Gas 
Co.,  320  U.  S.  591,  602. 

In  Western  Chemical  Co.  v.  United  States,  271  U.  S. 
268,  271,  the  Supreme  Court  said : 

The  determination  whether  a  rate  is  unreason- 
able or  discriminatory  is  a  question  on  which 
the  finding  of  the  Commission  is  conclusive  if 
supported  by  substantial  evidence,  unless  there 
was  some  irregularity  in  the  proceeding  or  some 
error  in  the  application  of  the  rules  of  law. 
Skinner  &  Eddy  Corporation  v.  United  States, 
249   U.   S.   557,   562;   Netv  England  Divisions 
Case,  261  U.  S.  184,  204.     No  such  irregularity 
or  error  is  shown.     In  making  its  determina- 
tions the  Commission  is  not  hampered  by  me- 
chanical rules  governing  the  weight  or  effect 
of   evidence.     The   mere   admission   of  matter 
which  under  the  rules  of  evidence  aiDplicable  to 
judicial  proceedings  would  be  deemed  incom- 
petent  does   not  invalidate  its  order.     United 
States   V.    Abilene   &   Southern   Ry.    Co.,   265 
U.  S.  274,  288.     There  was  ample  evidence  to 
support  the  finding  that  the  joint  through  rates 
regarded  as  entireties  were  reasonable  and  justi- 
fied.    Prior   existing  rates,   whether  locals  or 
such  proportionate  rates  from  a  key  point  to 
points  of  destination  as  were  made  applicable 
to  this  particular  class  of  traffic,  or  through 
rates    upon    other    commodities    moving    from 
similar  points  of  origin,  are  proper  matters  for 
consideration  in  establishing  new  through  rates. 
To  consider  the  weight  of  the  evidence  is  be- 
yond our  province. 
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In  Virginia  Stage  Lines  v.   United  States,  48  F. 
Supp.  79,  at  p.  83,  the  Court  said : 

The  function  of  ''weighing"  the  evidence 
therefore,  remains  peculiarly  one  for  the  Com- 
mission ''appointed  by  law  and  informed  by 
experience,"  and  not  for  the  courts.  Alton 
Railroad  Company  v.  United  States,  315  U.  S. 
15,  62  S.  Ct.  432,  86  L.  Ed.  586,  Gray  v.  Powell, 
314  U.  S.  402,  62  S.  Ct.  326,  86  L.  Ed.  301. 
This  is  in  accord  with  the  realization  that  the 
regulation  of  transportation  involves  various 
economic  factors  and  the  exercise  of  an  em- 
pirical judgment,  since  "The  stuff  of  the  proc- 
ess is  fluid  and  changing — the  resultant  of 
factors  that  must  be  valued  as  well  as  weighed. 
Congi-ess  has  therefore  delegated  the  enforce- 
ment of  transportation  policy  to  a  permanent 
expert  body  and  has  charged  it  with  the  duty 
of  being  responsive  to  the  djaiamic  character 
of  transportation  problems."  Board  of  Trade 
of  Kansas  City  v.  United  States,  1942,  314  U.  S. 
534,  546,  62  S.  Ct.  366,  372,  86  L.  Ed.  432. 

Accordingly,  aware  of  our  duty  in  a  j^roper 
case  to  set  aside  an  order  of  the  Commission 
which  is  not  supported  by  substantial  evidence 
or  which  is  clearly  based  on  an  error  of  law, 
we  refuse  to  accept  the  allegations  of  Virginia 
Stage  in  place  of  the  conclusions  of  the  Com- 
mission, since  we  find  no  patent  reversible  error 
wherein  the  Commission  has  transgressed. 
United  States  v.  Carolina  Freight  Carriers 
Corp.,  315  U.  S.  475,  62  S.  Ct.  722,  86  L.  Ed. 
971. 

These  principles  of  judicial  review  have  nowhere 
(in  our  opinion)  been  better  stated  than  in  the  de- 
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cision  of  Judge  Knight  for  the  court  in  Hanna  Fur- 
nace Corp.  V.  United  States  (affirmed,  323  U.  S.  667) 
53  F.  Supp.  341,  344,  where  it  was  said : 

The  Supreme  Court  has  many  times  laid 
down  rules  which  are  definitely  applicable  here. 

"The  credibility  of  witnesses  and  weight  of 
evidence  are  for  the  Commission  and  not  for 
the  courts,  and  its  findings  will  not  be  re- 
viewed here  if  supported  by  evidence."  Mer- 
chants Warehouse  Co.  v.  United  States,  283 
U.  S.  501,  508,  51  S.  Ct.  505,  508,  75  L.  Ed. 
1227.  "The  judicial  function  is  exhausted 
when  there  is  found  to  be  a  rational  basis  for 
the  conclusions  approved  by  the  administra- 
tive body."  Mississippi  Valley  Barge  Line  Co. 
v.  United  States,  292  U.  S.  282,  286,  54  S.  Ct. 
692,  694,  78  L.  Ed.  1260.  "The  findings  of  the 
Commission  are  made  by  law  prima  facie  true. 
This  court  has  ascribed  to  them  the  strength 
due  to  the  judgments  of  a  tribunal  appointed 
by  law  and  informed  by  experience.  *  *  * 
And  in  any  special  case  of  conflicting  evidence 
a  probative  force  must  be  attributed  to  the 
findings  of  the  Commission,  which,  in  addition 
to  "knowledge  of  conditions,  of  environment, 
and  of  transportation  relations,"  has  had  the 
witnesses  before  it  and  has  been  able  to  judge 
of  them  and  their  manner  of  testifying." 
Illinois  Cent.  R.  Co.  v.  Interstate  Commerce 
Comm.,  206  U.  S.  441,  454,  27  S.  Ct.  700,  704, 
51  L.  Ed.  1128.  Referring  to  the  last-men- 
tioned case,  the  Supreme  Court  in  Rochester 
Tel.  Corp.  v.  United  States,  307  U.  S.  125,  59 
S.  Ct.  754,  761,  83  L.  Ed.  1147,  which  case  went 
up  on  appeal  from  a  three-judge  court  in  tliis 
.  district,    said :    "Recognition    of   the    Commis- 
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sion's  expertise  also-  led  this  Court  not  to 
bind  the  Commission  to  common  law  evidenti- 
ary and  procedural  fetters  in  enforcing  basic 
procedural  safeguards.  From  these  general 
considerations  the  Court  evolved  two  specific 
doctrines  limiting  judicial  review  of  orders  of 
the  Interstate  Commerce  Commission.  One  is 
the  primary  jurisdiction  doctrine,  firmly  estab- 
lished in  Texas  &  Pacific  Ry.  Co.  v.  Abilene 
Cotton  Oil  Co.,  204  U.  S.  426,  27  S.  Ct.  350, 
51  L.  Ed.  553,  9  Ann.  Cas.  1075.  Therel)y 
matters  w^hich  call  for  technical  knowledge  per- 
taining to  transportation  must  first  be  passed 
upon  by  the  Interstate  Commerce  Commission 
before  a  court  can  be  invoked.  The  other  is 
the  doctrine  of  administrative  finality.  Even 
wlien  resort  to  courts  can  be  had  to  review  a 
Commission  order,  the  range  of  issues  open  to 
review  is  narrow.  Only  questions  affecting 
constitutional  power,  statutory  authority  and 
the  basic  prerequisites  of  proof  can  be  raised. 
If  these  legal  tests  are  satisfied,  the  Commis- 
sion's order  becomes  incontestable."  Vide  also: 
Interstate  Commerce  Comm.  v.  Union  Pac.  R. 
Co.,  222  U.  S.  541,  32  S.  Ct.  108,  56  L.  Ed. 
308.  In  view  of  the  investigations  made  by 
the  Commission  in  the  matters  of  concern  here, 
the  *' knowledge  of  conditions,  of  environment 
and  of  transportation  relations"  so  acquired 
has   additional  weight. 

The  question  is  not  whether  the  lower  Court,  upon 
a  consideration  of  the  record  that  the  Commission  had 
before  it,  would  make  the  same  findings  as  the  Com- 
mission; the  question  rather  is,  Was  there  rational 
basis  for  the  findings  that  the  Commission  did  make? 
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It  is  well  established  by  the  courts  that  the  ultimate 
findings  of  the  Commission  as  to  whether  or  not  rates, 
tariffs,  regulations,  or  practices  of  railroads  are  in 
violation  of  Sections  1,  2,  and  3  of  the  Act,  are  ques- 
tions of  fact  to  be  determined  by  the  Commission  and 
are  not  questions  of  law  for  determination  by  the 
Courts.  Lynchburg  Traffic  Bureau  v.  United  States, 
84  F.  Supp.  1012,  1016 ;  Johnston  Seed  Co.  v.  United 
States  (Tenth  Circuit),  191  F.  2d  228,  231;  Illinois 
Cent.  R.  R.  v.  Inter.  Com.  Comm.,  206  U.  S.  411, 441, 455 ; 
Pennsylvania  Co.  v.  United  States,  236  U.  S.  351,  361 ; 
Board  of  Trade  of  Kansas  City  v.  United  States,  314 
U.  S.  534,  546;  Swift  &  Co.  v.  United  States,  316  U.  S. 
216,  230-231. 

From  a  review  of  the  cases  cited  in  this  chapter  of 
our  brief,  it  is  clear  that  the  District  Court's  function 
is  limited  to  a  determination  of  whether  the  Commis- 
sion's ultimate  findings  of  fact  are  supported  by  sub- 
stantial evidence  on  the  record  as  a  whole.  Therefore, 
that  court  committed  error  in  attempting  to  analyze 
and  weigh  the  evidence  summarized  in  the  Connnis- 
sion's  report  (no  consideration  being  given  to  the 
other  evidence  of  record)  instead  of  determining 
whether  there  was  substantial  evidence  on  the  whole 
record  to  support  the  Commission's  ultimate  finding 
of  fact  which  was  all  that  the  court  could  do  in  the 
premises. 

We  shall  now  turn  to  a  discussion  of  the  evidence 
which  we  feel  amply  supports  the  Commission's 
findings. 

293583—54 3 


II 

The  evidence  supports  the  Commission's  finding  that  the 
Southern  Pacific  did  not  engage  in  any  unreasonable  or 
otherwise  unlawful  practice  in  violation  of  Section  1  of  the 
Act 

Bearing  in  mind  the  rules  applicable  to  judicial 
review  of  orders  of  the  Commission  and  that  the 
weighing  of  the  evidence  in  a  parti  cvdar  case  is  for 
the  Commission,  referred  to  at  pages  9  to  15  of  this  brief, 
we  now  consider  the  evidence  the  Commission  had 
before  it  bearing  on  both  the  alleged  Sections  1  and  3 
violations.^ 

The  following  witnesses  appeared  before  the  Com- 
mission and  testified : 

The  first  witness  called,  F.  J.  Martin,  the  President 
of  the  plaintiff  (R.  131),  testified  as  to  the  operation 
of  the  plant  at  Oakland,  Oreg.  (R.  131-137).  His 
plant  has  loading  space  for  about  25  rail  cars  (R.  137- 
138).  His  plant  is  dependent  on  rail  service  (R.  143). 
His  nearest  competitors  on  wire-bound  boxes  were  at 
Houston,  Tex.,  and  Kansas  City,  Mo.  (R.  144).  Be- 
fore locating  his  plant  at  Oakland  witness  talked  with 
railroad  officials  about  car  supply  (R.  146-147)  and 
advised  they  would  need  approximately  13  cars  per 
day  5  days  a  week  (R.  149).  His  company  had  booked 
200  carloads  of  wire-bound  boxes  for  sale  to  purchas- 
ers before  the  plant  started  (R.  155).     Even  befoi-e 


^  The  appellee  had  alleged  in  its  complaint  before  the  Commis- 
sion that  the  Southern  Pacific  had  failed  to  provide  it  with 
transportation  from  its  plant  at  Oakland,  Greg.,  to  various  des- 
tinations upon  reasonable  request  therefor  and  to  furnish  it  with 
adequate  car  service,  in  violation  of  Section  1  (4)  and  (11),  and 
also  had  subjected  appellee  to  undue  and  unreasonable  prejudice 
in  violation  of  Section  3  of  the  Act, 
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starting  to  ship  boxes  his  company  encountered  a  car 

shortage  beginning  in  August  of  1946  (R.  157).     The 

number  of  cars  his  company  shipped  from  Oakland 

to  Toledo,  beginning  in  January  1947,  were  as  follows: 

January 32  cars.  June 6  cars/ 

February 47  cars.  July 2  cars. 

March 27  cars.  August 6  cars. 

April 10  cars.  September None. 

May 12  cars. 

'The  most  severe  shortage  of  cars  was  from  June  to  October  1947   (R.  61fi). 

During  the  complaint  period  we  received  less  than 
three  cars  per  day  average  (R.  171).  There  was  a 
car  shortage  on  the  Southern  Pacific  during  the 
9-month  complaint  period  (R.  177-178).  The  witness 
stated  his  company  put  in  plywood  machinery  to 
change  the  operation  into  plywood  (R.  192).  When 
he  took  over  the  plant  on  March  4,  1946,  between  12 
and  15  cars  could  be  spotted  on  the  track  at  the  Oak- 
land plant  (R.  197-198).  Six  cars  could  be  spotted 
in  loading  position  at  Oakland  at  that  time  (R.  198). 
He  had  to  have  watertight  box  cars  for  our  wire-bound 
boxes  during  the  complaint  period  (R.  209).  The 
California  Barrel  &  Box  Company  at  Areata,  Calif., 
is  his  competitor  in  the  West  in  connection  with  the 
manufacture  and  sale  of  wire-bound  boxes  (R.  209- 
210).  Witness  stated  he  never  signed  a  car  order  in 
his  life  although  he  had  ordered  hundreds  of  cars 
(R.  224).  The  railroad  never  refused  to  accept  a  car 
after  it  was  loaded  and  he  gave  them  the  shipping 
papers.  He  moved  lots  of  Southern  Pacific  cars  to 
points  off  the  Southern  Pacific  lines  during  the  com- 
plaint period  (R.  228).  On  July  1  to  September 
24,  1947,  he  received  a  total  of  201  cars  (R.  257-258). 
To  keep  one  shift  running  at  the  Toledo  mill  it  was 
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necessary  to  have  65  cars  of  lumber  per  month 
(R.  268-269). 

The  next  witness  was  Mr.  R.  G.  Holland,  package 
designing  engineer  and  sales  representative  of  the 
Martin  Bros.  Box  Company  (R.  276).  He  testified 
that  he  made  daily  calls  to  the  local  railroad  office  in 
1946  in  an  effort  to  secure  more  cars;  also  between 
April  1  and  July  1,  1947  he  -made  daily  efforts  to 
secure  more  cars  (R.  284).  Through  these  efforts  he 
secured  an  additional  occasional  car  for  his  plant 
(R.  287). 

Mr.  William  F.  Forrest,  Eugene,  Oreg.,  President 
and  General  Manager  of  the  Forrest  Veneer  Company, 
Curtin,  Oreg.  (R.  297),  testified  his  company  found 
it  more  difficult  to  secure  cars  at  Eugene,  Oreg.,  than 
at  Portland  (R.  300).  He  testified  as  to  the  survey 
he  made  for  complainant  concerning  its  transportation 
situation  (R.  303).  The  survey  extended  from  Jan- 
uary 2,  to  May  5, 1948,  and  the  interviews  made  during 
this  survey  were  detailed  (R.  304-307).  In  the  past 
year  witness  said  he  examined  the  records  of  the 
Southern  Pacific  showing  shipments  by  complainant 
and  shipments  by  other  shippers  along  Southern  Pa- 
cific lines,  consisting  of  the  original  car  orders  of  the 
Southern  Pacific  Company  covering  the  period  be- 
tween July  1  to  September  30,  1947,  and  going  back  to 
January  1,  1947,  on  some  of  the  records  (R.  307-309). 
Included  therein  he  examined  the  car  order  records 
relating  to  complainant's  plant  at  Oakland,  Oreg., 
covering  January  1  to  September  30,  1947,  and 
he  had  prepared  a  tabulation  from  these  original  rec- 
ords   showing    cars    ordered,    dates    ordered,    dates 
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wanted,  cars  received,  and  date  of  reception  for  this 
period  (R.  309).  He  prepared  a  similar  statement 
for  the  loads  of  the  Jones  Lumber  Company,  Portland, 
Oreg.,  the  Guistina  Lumber  Comx)any,  Eugene,  Orog., 
for  the  period  July  1  to  September  30,  1947;  for  the 
Zellner  Lumber  Company,  Eugene,  Oreg.,  for  the  same 
period ;  for  the  Eugene  Fruit  Growers,  Eugene,  Oreg., 
for  the  same  period ;  with  respect  to  the  shipments  of 
the  Oregon  Pulp  &  Paper  Company,  Salem,  Oreg., 
for  the  same  period;  for  Interstate  Terminals,  Port- 
land, Oreg.,  for  the  same  period ;  all  taken  from  South- 
ern Pacific  car  orders  and  showing  Southern  Pacific 
car  service  at  each  of  those  plants  (R.  309-312). 
The  record  of  Jones  Lumber  Company  from  the  period 
July  1  to  July  30,  1947,  shows  but  few  cars  that  run 
over  two  days  of  receiving  a  car  after  being  ordered 
(R.  312).  Delivery  to  the  Guistina  Lumber  Com- 
pany was  also,  for  that  period,  in  such  a  manner  as  to 
make  reasonable  operation  of  the  plant  from  the  trans- 
portation standpoint  "reasonably  good"  (R.  313).  The 
figures  show  that  Zellner  Lumber  Company  was  not 
inconvenienced  by  lack  of  deliver}^  of  cars.  The 
s^me  is  true  with  respect  to  Eugene  Fruit  Growers 
and  Oregon  Pulp  &  Paper  Company,  as  well  as 
Interstate  Terminals  (R.  313-314).  With  respect 
to  Martin  Brothers  Box  Comj)any,  Oakland,  Oreg., 
from  "the  period  January  1  to  the  ])eriod  of  July, 
[1947]  the  placement  on  order  appears  to  be  satisfac- 
tory." From  July  22,  to  be  exact,  the  placement  of 
car  orders  would  average  from  July  22  to  July  31, 
approximately  4.3  days  delay  on  each  car  used.  In 
August — incidentally,  in  July  the  longest  wait  for  any 
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one  car  was  21  days.  In  August  the  average  delay  in 
placement  of  cars  in  the  matter  of  car  order  days  is 
approximately  8.47  days  per  car.  They  had  five  cars 
delayed  15  days  or  more.  The  longest  delay  was  19 
days.  In  September  they  had  an  average  delay  of 
approximately  8.7  days  per  car  order.  They  had  10 
cars  delayed  10  days  or  more.  The  longest  delay  was 
28  days  on  one  car  (R.  315).  It  was  the  witness' 
understanding  that  telephone  orders  of  the  Timber 
Structures  were  reduced  to  writing  (R.  321).  Look- 
ing at  Exhil)it  8,  with  respect  to  the  Martin  Brothers 
Box  Company,  there  are  some  situations  that  show 
the  cars  were  wanted  on  a  certain  date  and  were 
placed  on  an  earlier  date.  The  record  also  shows  car 
orders  in  the  Martin  Brothers  Box  Company  l)ooks 
of  orders  that  showed  more  than  the  number  of  cars 
ordered  placed  (R.  324)  ;  some  of  the  car  orders  were 
signed  and  some  were  unsigned  (R.  325).  Some  of 
the  cars  for  Timber  Structure  Company  to  a  consider- 
able extent  duiing  July,  August,  and  September  1947, 
were  appropriated  cars  that  came  in  under  load 
(R.326). 

At  Eugene,  Oreg.,  he  had  more  trouble  getting 
empty  cars  for  the  Timber  Products  plant  than  he 
did  at  Portland,  Eugene  being  a  competitive  point. 
None  of  the  companies  referred  to  manufacture  wire- 
bound  boxes  to  his  knowledge  (R.  327-328).  The 
records  show  that  from  January  1  to  September  30, 
1947,  Martin  Brothers  received  a  few  cars  every  day 
(R.  328)  and  the  average  delay  in  placing  the  car 
was  the  figure  given  on  the  exhibit  (R.  329).  In 
figuring  those  averages  witness  gave  consideration  to 
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the  cars  that  were  placed  ahead  of  the  date  they  were 
ordered  (R.  330). 

Witness  Zebidshi,  presently  employed  as  treasurer 
by  the  Martin  Brothers  Box  Company,  Toledo,  Ohio 
(R.  348),  testified  that  his  estimate  of  full  car  require- 
ments, 42  cars  a  week  (R.  363),  was  based  upon  a 
two-shift  operation  for  the  box  plant,  and  one  shift 
for  the  sawmill  (R.  364). 

Mr.  Hugo  Erdman,  Toledo,  Ohio,  assistant  to  the 
president  of  the  Martin  Bros.  Box  Co.  (R.  392),  intro- 
duced and  testified  with  respect  to  Exhibit  11,  showing 
the  different  commodities  manufactured  at  the  Oak- 
land plant  and  the  cars  required  in  those  operations 
(R.  394)  ;  also  showing  the  cars  actually  furnished 
(R.  400).  The  minimum  number  of  cars  required  by 
Martin  was  8.4  cars  per  day  ( R.  401 ) .  The  exhibit  sh  ows 
the  cars  shipped  to  the  Toledo  plant  during  the  com- 
plaint period  (R.  425-426).  It  reflects  every  car 
furnished  the  Martin  company  for  shipment  from 
Oakland  (R.  429). 

Mr.  L.  P.  Hopkins,  an  employee  of  the  Southern 
Pacific  Company,  testified  that  they  gave  the  ti*ack 
capacity  of  the  plant  of  Martin  Bros,  at  Oakland, 
Oreg.,  as  25  cars  (R.  423). 

Mr.  E.  C.  Poole,  manager,  Bureau  of  Transporta- 
tion Research  of  the  Southern  Pacific  Company  (R. 
439),  introduced  a  number  of  exhibits  with  respect 
to  freight  cars  ordered  built  and  owned,  freight  cars 
delivered  to  all  railroads  in  the  United  States  (R. 
444-445).  There  was  a  shortage  of  cars  in  1947 
(R.  446).  His  Exhibit  No.  15  shows  carloads  of 
revenue  freight  carried  by  the  Southern  Pacific  Com- 
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pany  (R.  447-448).  In  1947,  compared  with  1945, 
there  was  in  excess  of  100,000  less  carloads  made 
empty  on  the  Southern  Pacific  which  it  had  received 
from  its  connections  (,R.  449).  Exhil^it  No.  16  shows 
the  interchange  of  tonnage  at  Portland,  Oreg.,  with 
railroad  connections  for  the  period  1927  to  1948.  The 
significant  thins,-  is  that  the  traffic  both  received  and 
delivered  had  a  very  great  increase  (R.  451).  The 
car  shortage  was  due  to  the  fact  that  the  greater 
number  of  cars  are  delivered  to  connections  loaded 
than  received  and  empties  must  be  secured  to  make 
up  the  gap  (R.  452).  The  witness  testified  that  prior 
to  the  war,  the  trend  of  tonnage  was  eastward  and 
westward  during  the  Pacific  war.  The  trend  reversed 
itself  immediately  after  the  war  (R.  454-456). 

His  Exhibit  No.  20  shows  freight  cars  ordered  from 
1940  to  January  1,  1950,  from  the  Southern  Pacific 
Company,  which  numbered  32,913  (R.  460).  xVn  ex- 
hibit introduced  by  this  witness  also  showed  the  large 
increase  in  industries  located  on  the  lines  of  the 
Southern  Pacific  (R.  465-466).  The  effect  of  the 
5-day  workweek  in  industry  generally  on  freight  car 
supply  was  shown  (R.  468-469). 

Mr.  B.  T.  Ayers,  superintendent  of  freight-car  serv- 
ice, Southern  Pacific  Company  (R.  501),  testified  with 
respect  to  freight-car  shortage  during  the  complaint 
period  in  1947  both  Nation-wide  and  with  respect  to 
the  Southern  Pacific  (R.  503-504). 

Exhibit  No.  30  shows  the  increase  in  demand  for 
cars  during  the  complaint  period  in  1947  compared 
with  the  same  period  in  1946  (R.  505-506).  That 
increase  on  the  Portland  Division  was  31,960  cars. 
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During  the  complaint  period  the  railroad  was  short  box- 
cars, flatcars,  and  gondolas,  which  is  the  type  of  car  used 
generally  for  lumber  loading   (R.  506-508). 

Exhibit  No.  34  relates  to  orders  permitting  the 
substitution  of  refrigerator  cars  in  lieu  of  boxcars 
(R.  511-513).  The  strike  of  Southern  Pacific  engi- 
neers on  July  21,  1947,  had  an  effect  on  Southern 
Pacific  cars  because  the  shippers  had,  anticipating  a 
strike  on  the  Southern  Pacific,  moved  their  freight 
via  other  lines.  The  effect  of  that  was  felt  by  the 
Southern  Pacific  for  more  than  3  or  4  weeks  (R.  515- 
516).  Mr.  Ayers  also  testified  with  respect  to  certain 
restrictions  as  to  loading  cars  to  certain  destinations 
(R.  517-518). 

Mr.  L.  P.  Hopkins,  superintendent  of  the  Portland 
Division,  Southern  Pacific  Comi^any  (R.  532),  de- 
scribed the  through  freight-train  operations  as  they 
existed  in  1947  on  that  division  (R.  537-540).  He 
also  described  the  local  freight-train  operations  on  the 
Portland  Division  (R.  541-543).  He  testified  with 
respect  to  the  location  of  lumber  mills  and  shippers 
located  on  the  Southern  Pacific  and  its  short  line  con- 
nections, dependent  on  the  Southern  Pacific  for  freight 
cars  (R.  543-546 ;  and  the  advantages  a  shipper  has  in 
being  located  in  the  switching  yards  of  a  railroad 
terminal  involving  the  speed  in  which  car  loaders  may 
be  supplied  over  shippers  not  so  located  were  depicted 
(R.  550-551) .  There  was  no  more  delay  on  the  South- 
ern Pacific  in  furnishing  cars  to  shippers  at  noncom- 
petitive points  than  at  competitive  points  (R.  552- 
554).     On   the   Portland   Division   there   was   a   car 
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shortage,  off  and  on;  on  the  Southern  Pacific  in  the 
first  9  months  of  1947;  the  most  serious  shortage  was 
from  July  mitil  the  latter  part  of  October  in  1947 
(R.  555-556). 

Mr.  G.  M.  Leslie,  chief  clerk  to  superintendent  of 
the  Portland  Division,  Southern  Pacific  Company 
(R.  558),  exercising  general  supervision  over  the 
distribution  of  empty  equipment,  was  familiar  with 
the  car  shortage  which  took  place  in  1947  on  the 
Southern  Pacific,  Portland  Division  (R.  559-560). 
He  described  the  formula  for  determining  the  number 
of  cars  shippers  would  be  entitled  to  during  the  period 
of  shortage  which  was  based  on  the  cutting  capacity 
of  the  sawmill  in  an  8-hour  period  and  the  capacity  of 
a  mill  to  load  a  certain  number  of  cars  in  an  8-hour 
day,  as  well  as  the  supply  of  cars  available  for  distri- 
bution and  car  orders  filed  wdth  the  carrier  by  the  mill 
(R.  561-564).  They  would  not  furnish  cars  to  a  mill 
if  there  were  no  car  orders  on  file.  Witness  stated 
that  during  the  car-shortage  period  of  1947,  he  applied 
the  formula  after  July  1,  1947,  to  all  Imnber  shippers 
on  the  Portland  Division,  including  Martin  Brothers. 
The  formula  was  not  in  effect  prior  to  July  1,  1947, 
because  the  car  shortage  was  not  of  sufficient  severity 
to  require  it  (R.  565-566). 

Mr.  E.  J.  Robinson,  special  clerk.  Bureau  of  Trans- 
portation Research,  Southern  Pacific  Company,  whose 
function  it  is  to  make  studies  of  transportation  prob- 
lems, etc.,  came  to  Oregon  after  this  complaint  was 
filed  and  made  a  study  of  the  car  orders  of  Martin 
Brothers  on  file  with  the  agent  at  Oakland.  He  ab- 
stracted the  car  orders  of  the  Martin  Brothers  by 
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order  number,  dates,  type  of  equipment  ordered,  type 
of  equipment  furnished,  car  number,  and  the  lading 
shown  in  those  car  orders,  the  results  of  which  are 
incorporated  in  Exhibit  No.  40,  which  covers  the 
period  January-September,  inclusive,  1947  (R.  567). 
His  Exhibit  No.  41  is  a  summary  of  empty  freight 
cars  ordered  by  Martin  Brothers  furnished  by  the 
Southern  Pacific  during  the  complaint  period  (R. 
577).  As  adjusted  it  shows  a  total  of  593  cars  fur- 
nished; 565  cars  ordered  (R.  578).  Those  car  orders 
were  generally  furnished  by  R.  L.  Stapleton,  but  some 
of  them  had  no  signature.  Percentage  of  the  cars 
furnished  for  the  9-month  period  compared  with  cars 
ordered  are  detailed  (R.  579-580).  His  Exhibit  No. 
42  is  a  26-page  statement  showing  daily  yard  check 
of  freight  cars  on  spur  of  Martin  Brothers  during  the 
complaint  period  (R.  580).  One  car  was  held  for  as 
long  as  8  days;  several  were  held  more  than  2  days 
(R.  585-586). 

Mr.  F.  C.  Nelson,  freight-traffic  manager.  Southern 
Pacific  Company,  Portland,  Oreg.,  occupying  that 
position  during  the  complaint  period  (R.  591-592), 
introduced  exliibits  showing,  among  other  things,  the 
shift  in  the  liunber  industry  from  western  Washing- 
ton to  western  Oregon  (R.  595-596)  ;  the  growth  of 
new  industry  on  the  Southern  Pacific  and  in  western 
Oregon,  with  its  consequent  burden  on  the  car  supply 
(R.  599-602).  Witness  expressed  the  opinion  that 
Mr.  Martin  was  not  being  fully  informed  by  his  plant 
of  what  the  actual  conditions  were  in  supplying  cars 
(R.  603-605).  Representatives  of  the  Box  Company 
gave  witness  a  lot  of  information  as  to  how  many  cars 
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they  wanted  at  Oakland,  but  he  said  rarely  did  he 
ever  get  two  alike  (R.  609-610).  Witness  told  Mr. 
Holland  of  that  company  to  be  sure  and  have  his  peo- 
ple place  car  orders  for  the  cars  as  there  seemed  to 
be  confusion  in  his  organization  ''as  to  how  many 
cars  they  wanted."  Holland  told  witness  he  wanted 
8  cars  a  day  and  that  reefers  and  stockcars  would  be 
acceptable  (R.  610).  Witness  stated  there  was  a  wide 
fluctuation  in  the  movement  of  traffic  out  of  the  Mar- 
tin Brothers  plant,  ranging  from  as  little  as  17  cars 
a  month  to  over  100  cars  a  month  (R.  615).  Witness 
testified  as  to  complaints  received  from  other  lumber 
shippers,  stating  that  there  were  some  complaints  reg- 
istered in  the  early  part  of  the  year  when  they  had 
a  car  shortage  but  it  was  not  as  severe  as  it  was  from 
July  to  October  of  1947  (R.  616).  In  the  conversa- 
tion the  witness  had  with  Mr.  Holland  in  August  of 
1946  (R.  630),  he  stated  Mr.  Holland  said  he  would 
be  willing  to  accept  refrigerator  cars  and  stockcars 
and  witness  explained  to  him  that  it  was  necessary  to 
place  car  orders  for  those,  too  (R.  630-631).  Witness 
stated  that  the  railroad  was  trying  to  "make  the  car 
supply  stretch  as  far  as  we  could  while  we  were  in 
difficulty/'  and  that  it  didn't  have  sufficient  cars  to 
supply  the  lumber  industry  or  other  shippers  in 
Oregon  (R.  631). 

Mr.  A.  M.  Bogen,  Oakland  agent  of  the  Southern 
Pacific  in  1947  (R.  634),  said  he  frequently  went  over 
to  the  Martin  Brothers  plant  to  check  the  yard.  Prac- 
tically all  of  the  orders  he  received  were  brought  in  by 
R.  L.  Stapleton  (R.  636-637).  Usually  Mr.  Stapleton 
had  the  car  orders  made  out  before  he  came  to  the 
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agent's  office;  he  would  generally  have  the  car  orders 
made  out  before  he  got  there,  although  sometimes  he 
would  make  the  orders  right  at  the  depot  (R.  638). 
Most  of  the  time  the  railroad  agent  at  Eugene  knew 
what  cars  Martin  Brothers  would  have,  and  many  calls 
were  made  there  to  find  out  how  many  cars  were  going 
to  be  placed,  and  then  an  order  would  be  placed 
(R.  638-639). 

In  addition  to  this  evidence,  48  exhibits  were  in- 
troduced by  the  various  witnesses  in  support  of 
their  testimony. 

As  the  Supreme  Court  said  in  Interstate  Commerce 
Commission  v.  Jersey  City,  322  U.  S.  503,  513: 

With  that  sort  of  evidence  before  them,  rate 
experts  of  acknowledged  ability  and  fairness, 
and  each,  acting  independently  of  the  other, 
may  not  have  reached  identically  the  same  con- 
clusion. We  do  not  know  whether  the  results 
would  have  been  approximately  the  same.  For 
there  is  no  possibility  of  solving  the  question  as 
though  it  were  a  mathematical  problem  to  which 
there  could  only  be  one  correct  answer.  Still 
there  was  in  this  mass  of  facts  that  out  of  which 
experts  could  have  named  a  rate.  The  law 
makes  the  Commission's  finding  on  such  facts 
conclusive.  Interstate  Commerce  Commission 
V.  Union  Pacific  R.  Co.,  222  U.  S.  541,  550. 

It  is  clear  from  the  evidence  of  record,  much  of 
which  is  contained  in  the  foregoing  summary,  that  the 
Commission's  ultimate  findings  of  fact  have  substan- 
tial evidentiary  support. 

In  regard  to  appellee's  allegation  that  the  Southern 
Pacific  had  failed  to  provide  it  with  transportation  of 
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property  from  Oakland,  Oreg.,  to  various  destinations 
upon  request  therefor  and  to  furnish  it  with  adequate 
car  service,  in  violation  of  Section  1  (4)  and  (11)  of 
the  Act  (R.  78),  the  Court's  attention  is  directed  to 
Section  1  (4)  which  jirovides  that  a  rail  carrier  is  only 
required  to  furnish  cars  to  a  shipper  upon  "reasonable 
request  therefor." 

The  evidence  summarized  above  shows  that  there 
was  a  critical  shortage  of  cars  on  the  Southern  Pacific 
(as  well  as  on  all  the  other  railroads  in  the  country) 
during  the  period  covered  by  the  complaint,  a  fact 
admitted  by  appellee's  president  (R.  177-178).  The 
orders  for  empty  cars  for  transporting  lumber  on  the 
Portland  Division  of  the  Southern  Pacific  were  far  in 
excess  of  the  supply  available  (R.  446-453,  501-506). 
The  testimony  shows  that  the  information  given  to  the 
Southern  Pacific  by  the  employees  of  appellee  as  to 
the  need  for  cars  was  conflicting  (R,  609-610)  and 
that  the  railroad's  representative  told  Mr.  Holland, 
sales  representative  of  appellee,  that  it  was  necessary 
for  the  shipper  to  place  definite  car  orders  so  as  to 
remove  the  confusion  as  to  its  needs  (R.  610).  The 
testimony  shows  that  the  evidence  is  conflicting  as 
to  the  number  of  cars  required  from  day  to  day  by 
appellee*  and  it  is  clear  that  it  was  the  practice  of 
the  Southern  Pacific  to  furnish  cars  to  the  shippers 
of  lumber  in  Oregon,  including  appellee,  when  clear 
and  definite  orders  for  placing  were  received.  It  is 
also  clear  that  the  railroad  did  not  require  that  writ- 
ten orders  be  placed  and  that  oral  orders  were  honored 
when  clear  and  definite  (R.  589-590)  as  to  appellee's 
daily  need.  It  is  submitted  that  this  policy  of  the 
railroad  meets  with  the  requirement  of  Section  1  (4) 


29 

with  respect  to  the  duty  to  furnish  cars  upon 
reasonable  request. 

The  reasonableness  of  the  requirement  for  furnish- 
ing cars  only  on  specific  orders  is  apparent  when  con- 
sideration is  taken  of  the  railroads'  car  demurrage 
rules  and  regulations  which  would  not  allow  the  col- 
lection of  demurrage  charges  on  cars  placed  by  a 
railroad,  no  matter  how  long  held  by  the  shipper,  if 
furnished  in  the  absence  of  a  specific  order  therefor. 
It  is  submitted  that  a  prerequisite  to  the  duty  of  a 
carrier,  under  Sec.  1  (4),  to  furnish  cars  is  that 
specific  day  to  day  orders  should  be  made. 

The  evidence  shows  that  due  to  the  critical  car 
shortage  and  the  emergency  conditions  prevailing  in 
connection  therewith  that  the  Southern  Pacific  at- 
tempted to  prorate  the  cars  between  shippers  of 
lumber  so  that  there  may  be  an  equitable  disti*ibution 
of  the  available  supply.  In  this  endeavor  it  appears 
that  the  Southern  Pacific  attempted  to  furnish  every 
available  car  that  could  be  used  by  appellee  (in  addi- 
tion to  boxcars)  including  gondolas,  fiatcars,  reefers, 
and  refrigerator  cars,  which  appellee  agreed  to  accept 
and  used  for  the  transportation  of  its  products. 

The  railroad  also  devised  a  formula  for  determin- 
ing the  number  of  cars  shippers  would  be  entitled  to 
during  the  most  severe  period  of  the  shortage,  which 
was  after  July  1,  1947  (R.  561-566).  The  record 
shows  that  appellee  was  furnished  all  the  cars  for 
which  it  placed  specific  orders  during  the  nine-month 
period  covered  by  the  complaint  (Exhibit  8,  R.  324). 

It  is  respectfully  submitted  that  the  evidence  of 
record  shows  that  in  numerous  instances  the  orders 
placed  by  appellee  with  the  Southern  Pacific  for  cars, 
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during  the  complaint  period,  were  not  definite  and 
specific  as  to  the  number  needed  and  they  were  in- 
definite as  to  the  dates  on  which  to  be  furnished.  The 
evidence  on  the  record  as  a  whole  amply  and  fully  sup- 
ports the  Commission's  ultimate  finding  that  appellee 
failed  to  establish  that  the  Southern  Pacific  engaged  in 
any  unreasonable  or  otherwise  unlawful  practice  in  vio- 
lation of  Section  1  of  the  Act  in  furnishing  or  not  fur- 
nishing cars  to  appellee  during  the  period  January  1 
to  September  30, 1947. 

Ill 

The  evidence  supports  the  Commission's  finding  that  the 
Southern  Pacific  did  not  subject  appellee  to  any  undue  prej- 
udice in  violation  of  Section  3  of  the  Act 

In  the  complaint  proceedings  before  the  Commis- 
sion it  was  alleged  that  the  Southern  Pacific  had 
failed  to  provide  car  service  from  complainant's  Oak- 
land, Oreg.,  plant  in  the  same  proportion  to  its  actual 
requirements  as  were  provided  to  other  shippers  onj 
the  railroad's  line  (R.  78-79),  and  that  such  failure 
subjected  complainant  (appellee  herein)  to  undue  and 
unreasonable  j'rejudice  and  disadvantage  in  violation 
of  Section  3  of  the  Act  (R.  80).  In  regard  to  this 
allegation  the  Commission  found  that  appellee  failed 
to  establish  a  Section  3  violation.  That  this  ultimate 
finding  of  fact  is  supported  by  substantial  evidence 
will  readily  appear  by  reference  to  the  testimony  of 
record,  much  of  which  is  to  be  found  in  the  summary 
of  evidence  contained  in  Chapter  II,  supra. 

The  evidence  shows  that  shippers  on  the  Portland 
Division  of  the  Southern  Pacific,  other  than  appellee. 
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had  experienced  delays  in  receiving  cars.  Witness 
Nelson,  Freight  Traffic  Manager  of  the  Southern 
Pacific,  testifying  as  to  the  car  shortage  situation 
stated  that  the  railroad  had  received  numerous  com- 
plaints from  other  lumber  shippers  during  the  period 
from  January  1  to  September  30,  1947.  He  stated,  in 
respinse  to  the  following  questions  of  counsel :  (R.  616.) 

Q.  Had  you  received  complaints  from  any 
other  lumber  shippers  about  the  car  supply 
during  the  period  from  January  1  to  September 
30,  inclusive,  1947? 

A.  Yes ;  we  did.  There  was  some  complaints 
registered  in  the  early  j)art  of  the  year  when  we 
had  a  car  shortage,  but  it  was  not  as  severe  as  it 
was  later  on  in  the  year  from  July  to  Septem- 
ber and  October.  During  the  period  from  July 
1947  to  October,  September,  and  the  rest  of  the 
year,  why  we  received  thousands  of  comj^laints, 
by  letter,  by  telegram,  by  telephone,  by  word  of 
mouth,  and  otherwise. 

Q.  A¥hat  was  the  general  nature  of  those  com- 
plaints ? 

A.  They  were  complaining  over  the  fact  we 
were  not  supplying  them  with  all  the  cars  they 
wanted.  The  complaints  were  spread  all  over 
the  State  of  Oregon,  even  originated  in  nu- 
merous and  various  parts  of  the  United  States. 
Of  course,  I  only  have  knowledge  of  the  par- 
ticular complaints  that  we  received  through 
my  office,  most  of  which  reached  me,  if  not  per- 
sonally, by  word  of  mouth  from  those  under  my 
jurisdiction  and  as  well  I  knew^  a  few  people  at 
points  such  as  Salem,  Eugene,  Medford,  were 
also  receiving  complaints  in  countless  num])ers. 
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Witness  Hopkins,  Superintendent  of  the  Southern 
Pacific's  Portland  Division,  testified  that  there  was  no 
more  delay  in  furnishing  cars  to  shippers  at  noncom- 
petitive points  than  at  competitive  points  (R.  552- 
554). 

The  evidence  also  shows  that  during  the  complaint 
period  appellee's  treatment  in  the  matter  of  being 
furnished  cars  was  no  better  or  worse  than  other 
shippers  of  lumber  in  the  area.  They  were  all  placed 
on  the  same  basis  as  the  railroad  pro  rated  the  cars 
in  accordance  with  a  formula  which  was  used  to  deter- 
mine the  number  of  cars  shippers  were  entitled  to 
receive  during  the  most  critical,  shortage  period,  be- 
ginning on  July  1, 1947  (R.  561-566). 

The  evidence  further  shows  that  no  lumber  mill  was 
furnished  with  more  cars  than  for  which  the  Southern 
Pacific  had  received  specific  oral  or  written  daily  or- 
ders (R.  565)  ;  that  appellee  was  furnished  with  all 
cars  during  the  complaint  period  for  which  it  placed 
specific  oral  or  written  orders,  and  that  there  were 
times  in  which  appellee  received  more  cars  than  or- 
dered and  that  some  cars  were  placed  earlier  than  the 
date  for  which  ordered  (R.  324). 

Such  evidence  as  the  above  clearly  refutes  appellee's 
charge  of  undue  and  unreasonable  prejudice  and  dis- 
advantage to  it  by  a  failure  of  the  Southern  Pacific 
to  provide  car  service  from  its  Oakland  plant  in  the 
same  proportion  to  its  actual  requirements  as  pro- 
vided other  shippers  on  the  railroad's  line. 

The  record  also  fails  to  show  that  appellee  was  sub- 
jected to  competition  since  it  produced  only  wire- 
bound  boxes  and  was  not  engaged  in  the  sale  of  lumber 
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as  such.  Ill  the  absence  of  proof  of  competition  an 
allegation  of  undue  prejudice  and  preference  cannot 
be  sustained.  Americiis  &  Co.  v.  Pennsylvania  R.  R. 
Co.,  181  I.  C.  C.  5,  10 ;  California  Cotton  Oil  Corp.  v. 
Atchison,  T.  dc  S.  F.  Ry.  Co.,  218  I.  C.  C.  97,  105; 
Traffic  Bureau,  Lynclihurg  Cham,  of  Com.  v.  C.  d  0. 
Ry.  Co.,  234  I.  C.  C.  765,  768. 

It  is  respectfully  submitted  that  the  Commission's 
finding  that  appellee  had  failed  to  establish  that  the 
Southern  Pacific  had  subjected  it  to  any  undue  preju- 
dice, in  violation  of  Section  3,  is  supported  by  sub- 
stantial evidence. 

The  record  in  the  Commission  proceedings  fails  to 
reveal  that  appellee  is  entitled  to  an  award  of  repara- 
tions.    There  is  an  utter  lack  of  proof  of  damages. 

CONCLUSION 

For  the  foregoing  reasons,  it  is  respectfully  sub- 
mitted that  the  judgment  of  the  District  Court  should 
be  reversed,  and  the  case  remanded  with  instructions 
that  the  Court  enter  a  judgment  sustaining  the  Com- 
mission's report  and  order,  and  that  the  cause  be 
dismissed. 

Edward  M.  Reidy, 

Chief  Counsel. 
Samuel  R.  Howell, 

Assistant  Chief  Counsel. 
William  L.  Harrison, 

Attorney. 


U.  S.  GOVERNMENT  PRINTING  OFFICEi  1954 


No.  14,077 


IN  THE 


United  States 
Court  of  Appeals 

For  the  Ninth  Circuit 


Interstate  Commerce  Commission  et  al., 

Appellants, 

V. 

The  Martin  Brothers  Box  Company,  a 
corporation, 

Appellee. 


Brief  for  Appellant 
Southern  Pacific  Company 


r*    1   L.  E  iJ  James  C.  Dezendorf, 

George  B.  Campbell, 

J  800  Pacific  Building, 

'Ani   -  9    1954  i  Portland  4,  Oregon 

James  E.  Lyons, 
a/^UL  P,  O'BRIEIJ  Charles  W.  Burkett,  Jr., 


CLERfS 


65  Market  Street, 

San  Francisco  5,  California 

Attorneys  for  Appellant 
Southern  Pacific  Company 


PARKER  PRINTING  COMPANY.   I80   FIRST  STREET,  SAN    FRANCISCO  B 


SUBJECT  INDEX 

Page 
Statement  as  to  Jurisdiction 1 

Statement  of  the  Case 2 

Specification  of  Errors 8 

Summary  of  Argument 8 

Argument  10 

A.  The  Only  Question  to  Be  Determined  By  the  District 
Court  Was  Whether  There  Was  Any  Substantial  Evi- 
dence to  Support  the  Commission's  Findings  of  Ultimate 
Fact  10 

B.  The  Record  Contains  Substantial  Evidence  to  Support  the 
Commission's  Ultimate  Finding  that  Southern  Pacific  Did 
Not  Engage  in  Any  Unreasonable  Practice  in  Violation 

of  Section  1  of  the  Interstate  Commerce  Act 16 

C.  The  Record  Contains  Substantial  Evidence  to  Support 
the  Commission's  Ultimate  Finding  that  Southern  Pa- 
cific Did  Not  Subject  Martin  Brothers  to  Any  Undue 
Prejudice   45 

D.  The  Record  Contains  Substantial  Evidence  that  Martin 
Brothers  Did  Not  Suffer  Damages  as  Alleged 47 

Conclusion   52 


TABLE  OF  AUTHORITIES 

Cases  Pages 

Assigned  Car  Cases,  274  U.S.  564 12, 13 

Board  of  Trade  v.  United  States,  314  U.S.  534 12 

Davis  V.  Cornwell,  264  U.S.  560 35 

Di  Giorgio  Importing  &  S.  Co.  v.  Pennsylvania  R.  Co.,  104  Md. 
693,  65  Atl.  425 28,  29 

Johnston  Seed  Co.  v.  United  States,  191  F.2d  228 14 

Koepp  V.  New  Orleans  G.  N.  R.  Co.,  162  La.  487,  110  So.  729 

25,  27,  28,  36 

Manufacturers  Ry.  Co.  v.  United  States,  246  U.S.  457 11 

Meeker  &  Co.  v.  Lehigh  Valley  R.  Co.,  236  U.S.  412 14 

Midland  Valley  R.  Co.  v.  Excelsior  Coal  Co.,  86  F.2d  177 14 

Mills  V.  Lehigh  Valley  R.  Co.,  238  U.S.  473 14 

Morrisdale  Coal  Co.  v.  Pennsylvania  R.  Co.,  230  U.S.  304 14 

Nashville  Ry.  v.  Tennessee,  262  U.S.  318 11, 12 

New  York  Cent.  Securities  Corp.  v.  United  States,  287  U.S.  12       33 

Pennsylvania  R.  Co.  v.  International  Coal  Co.,  230  U.S.  184....       51 
Pennsylvania  R.  Co.  v.  Puritan  Coal  Min.  Co.,  237  U.S.  121....       14 

Sample  v.  Atchison,  T.  &  S.  F.  Ry.  Co.,  139  I.C.C.  324 31 

Simmons  v.  Seaboard  Air  Line  Ry.,  133  Ga.  635,  66  S.E.  783 

26,27,28 

St.  Louis,  etc.  Ry.  Co.  v.  Brownsville  Dist.,  304  U.S.  295 14 

Swift  &  Co.  V.  United  States,  316  U.S.  216 12 

United  States  v.  Chicago  Heights  Trucking  Co.,  310  U.S.  344..  12 
United  States  v.  Interstate  Com.  Commn.,  198  F.2d  958,  cert. 

den.  344  U.S.  893 2 

United  States  v.  Minnesota,  270  U.S.  181 33 

Victor-American  Fuel  Co.  v.  Denver  &  S.  L.  R.  Co.,  115  I.C.C. 
169  23,32 


Table  of  Authorities  iii 

Pages 

Virginian  Ry.  Co.  v.  United  States,  272  U.S.  658 12, 13 

Vulcan  Coal  &  M.  Co.  v.  Illinois  Cent.  R.  Co.,  33  I.C.C.  52 16 

Western  Papermakers  Chem.  Co.  v.  United  States,  271  U.S. 

268  11 

Winter's  Metallic  Paint  Co.  v.  Chicago,  M.,  St.  P.  &  P.  Ry. 

Co.,  87  I.C.C.  113 31 

Woolley  Co.  v.  Southern  Ry.  Co.,  96  I.C.C.  161 30 

Texts 

American  Jurisprudence,  Vol.  9,  Carriers,  §  336 24 

Corpus  Juris  Secundum,  Vol.  13,  Carriers,  §  37a 24 

Statutes 
United  States  Code : 

Title  28,  Sec.  225  2 

Sec.  345   2 

Sec.  1336   2 

Sec.  2331  2 

Title  44,  Sec.  307   19 

Title  49,  Sec.  1(4)    10 

Sec.  1(11)    10 

Sec.  3   10 

InteRvState  Commerce  Commission  Regulations 

Regulations  to  Govern  the  Destruction  of  Records  of  Steam 
Railroads,  Item  161    (33  CFR,  1945  Supp.,  5.7,  §  110.12, 

p.  4511)   18 


No.  14077 

m  THE 

United  States 
Court  of  Appeals 

For  the  Ninth  Circuit 


Interstate  Commerce  Commission  et  al., 

Appellants, 

V. 

The  Martin  Brothers  Box  Company^  a 
corporation, 

Appellee. 


Brief  for  Appellant 
Southern  Pacific  Company 


STATEMENT  AS  TO  JURISDICTION 

This  appeal  is  from  a  judgment  rendered  by  the  District 
Court  of  the  United  States  for  the  District  of  Oregon  in  an 
action  commenced  in  that  court  by  appellee,  The  Martin 
Brothers  Box  Company,  a  corporation,  to  set  aside  an  order 
of  appellant  Interstate  Commerce  Commission  which  dis- 
missed a  complaint  seeking  an  aAvard  of  reparation  from 
appellant  Southern  Pacific  Company.^  As  appears  from  the 


1.  Tho  parties  are  herein  referred  to  at  times  as  Martin  Brothers, 
the  Commission,  and  Southern  Pacific,  respcctiveh'.  In  various  quo- 
tations Martin  Brothers  is  referred  to  as  complainant  and  Southern 
Pacific  as  defendant. 
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amended  petition  filed  by  Martin  Brothers  with  the  District 
Court  (R.  3),  the  jurisdiction  of  that  court  was  invoked 
under  Sections  133G  and  2331,  Title  28,  United  States  Code, 
inter  alia. 

The  jurisdiction  of  the  Court  of  Appeals  to  review  the 
judgment  of  the  District  Court  (R.  74)  is  based  upon  Sec- 
tion 225,  Title  28,  United  States  Code,  it  being  a  final  deci- 
sion in  the  District  Court,  a  direct  review  of  which  may  not 
be  had  in  the  Supreme  Court  under  Section  345,  Title  28, 
United  States  Code.  Jurisdiction  to  review  the  judgment 
of  a  district  court  in  the  same  type  of  action  was  exercised 
by  the  Court  of  Appeals  in  United  States  v.  Interstate  Com. 
Commn.  (C.A.,  D.C.  1952),  198  F.2d  958,  cert.  den.  344  U.S. 
893. 

STATEMENT  OF  THE  CASE 

Martin  Brothers,  on  October  14,  1947,  filed  with  the  Com- 
mission a  complaint  alleging  that  between  Januar^^  1,  1947, 
and  September  30,  1947  (a  period  of  general  car  shortage). 
Southern  Pacific  failed  to  furnish  it  with  adequate  cars  for 
the  transportation  of  property  (wire-bound  boxes,  veneer 
and  lumber)  from  Oakland,  Oregon,  to  various  destinations 
in  other  states,  in  violation  of  Sections  1  and  3  of  the  Inter- 
state Commerce  Act.  The  sole  relief  sought  in  the  complaint 
was  an  award  of  reparation  in  the  amount  of  $2,259,000 
(R.  77).  An  answer  denying  the  alleged  violations  of  the 
Interstate  Commerce  Act  was  filed  with  the  Commission  by 
Southern  Pacific  (R.  81). 

A  four-day  hearing  on  the  complaint  was  held  at  Port- 
land, Oregon,  commencing  February  20,  1950,  at  which  time 
extensive  oral  and  written  evidence  Avas  received.  The  case 
presented  by  Martin  Brothers  was  based,  not  on  the  failure 
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of  Southern  Pacific  to  supi^ly  all  the  cars  specifically  or- 
dered, but  rather  on  the  alleged  failure  to  supply  cars  not 
specifically  ordered.  Martin  Brothers'  basic  contention  was 
that  Southern  Pacific  should  have  furnished  it  8.4  (eight 
and  four-tenths)  cars  on  each  working  day  of  the  complaint 
period  (R.  775)  rather  than  the  number  of  cars  for  which 
Martin  Brothers  placed  specific  daily  car  orders  during  that 
period.  An  examiner's  proposed  report  was  issued  (R.  84), 
finding  that  the  complaint  period  was  a  time  of  general  car 
shortage  for  which  Southern  Pacific  was  not  accountable 
(R.  92-94),  but  recommending  that  the  Commission  find  that 
during  that  period  Southern  Pacific  "failed  in  its  duty  to 
provide  and  furnish  transportation  from  complainant's 
plant  at  Oakland  upon  reasonable  request  therefor".  The 
examiner  further  recommended  that  Martin  Brothers  be 
aw^arded  reparation  in  the  amount  of  $135,220.56,  with  inter- 
est (R.  106). 

After  the  issuance  of  the  examiner's  proposed  report, 
Martin  Brothers  and  Southern  Pacific  filed  exceptions 
thereto,  and  then  each  subsequently  filed  a  reply  to  the 
exceptions  of  the  other.  Oral  argument  was  then  held  before 
Division  3  of  the  Commission  at  Washington,  D.  C.  (R.  656- 
683).  Thereafter,  on  March  12,  1951,  Division  3  issued  its 
report  (R.  108)  (280  I.C.C.  395)  in  which  it  held: 

"We  find  that  complainant  has  failed  to  estalilish  that 
defendant  during  the  complaint  period  engaged  in  any 
unreasonable  or  otherAvise  unlawful  practice,  as  al- 
leged, in  violation  of  section  1  of  the  Act  in  furnishing 
or  not  furnishing  cars  to  complainant  at  Oakland, 
Oreg. ;  or  that  defendant  subjected  com])lainant  to  any 
undue  prejudice  in  violation  of  section  3."  (R.  126) 
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In  its  report  the  Commission  also  made  the  following  sub- 
ordinate findings,  as  had  the  examiner  in  the  proposed 
report : 

"After  the  close  of  World  War  II,  the  nation  as  a 
whole  experienced  a  great  industrial  development,  and 
during  1947  the  nation's  railroads  experienced,  for  the 
first  time  since  1920,  except  in  the  war  period,  an  aver- 
age daily  shortage  of  cars.  Diiring  most  of  the  period 
between  World  War  I  and  World  War  II,  they  had  on 
hand  large  surpluses  of  cars,  the  worst  year  being  1932 
when  the  average  daily  surplus  amounted  to  694,022 
cars.  During  1947  the  national  daily  shortage  was 
18,672  cars,  and  the  defendant  was  individually  faced 
with  an  average  daily  shortage  of  583  cars  of  the  types 
used  for  the  transportation  of  forest  products.  Because 
of  the  sizeable  surplus  experienced  prior  to  World  War 
II,  the  nation's  railroads,  including  the  defendant,  did 
not  anticipate  the  unusual  demand  for  cars  that  arose 
in  1947. 

"In  addition  to  the  increases  in  general  traffic  on  the 
defendant's  lines  during  and  after  World  War  II,  it 
also  experienced  a  tremendous  increase  in  forest  i)ro- 
ducts  traffic.  Before  World  War  II  western  Washington 
was  the  principal  producing  area  of  softwood-lumber 
forest  products,  but  during  and  after  the  war  western 
Oregon  became  the  principal  producing  area  of  these 
products.  By  1947  the  softwood  lumber  production  of 
western  Oregon  had  risen  to  nearly  6  billion  board  feet 
a  year,  whereas  that  in  western  Washington  was  only 
about  3  billion  board  feet.  The  defendant  is  the  prin- 
cipal carrier  in  Oregon,  and  the  number  of  cars  loaded 
with  forest  products  on  its  Portland  division  increased 
from  80,675  in  1939  to  162,418  in  1947. 

"Another  factor  affecting  the  defendant's  car  supply 
in  1947  was  a  reversal  of  the  main  traffic  flow  over  its 
lines  after  the  war.  During  the  war  the  main  flow  was 
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westward,  but  with  the  close  of  hostilities  in  the 
Pacific  theater,  the  main  flow  became  eastward.  Dur- 
ing 1947  the  defendant  originated  and  delivered  to  its 
connecting  carriers  many  more  loaded  cars  than  it  re- 
ceived from  such  connections.  During  the  war  and  post- 
war periods  it  exerted  extensive  efforts  to  conserve 
and  increase  its  facilities.  On  these  facts  the  defendant 
cannot  he  held  accountable  for  general  car  shortages 
on  its  lines  ivithin  the  period  covered  hy  this  com- 
plaint." (Emphasis  supplied.)  (R.  116-118) 

In  its  report  the  Commission  made  in  addition  the  follow- 
ing subordinate  findings  and  statements  of  law : 

'^ Complainant  alleges  violations  of  section  1(4),  sec- 
tion 1(11)  and  section  3(1)  of  the  Interstate  Conmierce 
Act.  Under  those  sections  defendant  is  required,  in 
part,  to  provide  and  furnish  transportation  upon  rea- 
sonable request ;  to  furnish  safe  and  adequate  car  serv- 
ice and  to  establish,  observe,  and  enforce  just  and  rea- 
sonable rules,  regulations,  and  practices  with  respect  to 
car  service ;  and  not  to  make,  give,  or  cause  any  undue  or 
unreasonable  preference  or  advantage  to  any  particu- 
lar person,  company,  locality,  or  territory.  The  right  of 
a  shipper  to  cars,  however,  is  not  an  absolute  right  and 
the  carrier  is  not  liable  if  its  failure  to  furnish  cars 
was  the  result  of  sudden  and  great  demands  which  it 
had  no  reason  to  apprehend  would  be  made  and  which 
it  could  not  reasonably  have  been  expected  to  meet  in 
full.  The  law  exacts  only  what  is  reasonable  from  such 
carriers,  but  at  the  same  time,  requires  that  they  should 
be  equally  reasonal)le  in  the  treatment  of  their  patrons. 
In  case  of  car  shortage  occasioned  by  unex})ected  de- 
mands, they  are  bound  to  treat  shippers  fairly,  if  not 
identically.  Penna.  ll.R.  v.  Puritan  Coal  Co.,  237  U.S. 
121  and  Midland  Valley  R.  Co.  v.  Barkley,  276  U.S.  482. 
Considering  the  above,  in  the  light  of  the  facts  of  this 
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record,  we  conclude  tliat  complainant  lias  failed  to 
establish  any  violation  of  sections  1  and  3  as  alleged. 
Moreover,  the  evidence  presented  falls  far  short  of  the 
requirements  in  a  proceeding  of  this  character  to  sup- 
port an  award  of  reparation.  Where  special  dam- 
ages are  sought,  the  proof  thereof  nmst  be  as  definite 
and  certain  as  would  be  necessary  under  established 
principles  of  law  to  support  a  judgment  in  court.  Lig- 
num-Vitae  Products  Corp.  v.  Alabama  G.S.R.  Co.,  268 
I.C.C.  599,  608."  (R.  125-126) 

Contemporaneously  with  the  issuance  of  its  report  the 
Commission  entered  an  order  dismissing  the  complaint  of 
Martin  Brothers  (R.  127). 

Thereupon,  Martin  Brothers  filed  wdth  the  Commission  a 
petition  for  reconsideration.  Southern  Pacific  filed  a  reply 
to  that  petition,  and  on  July  30,  1951,  the  entire  Commis- 
sion by  a  vote  of  10  to  0^  denied  that  petition  for  reconsid- 
eration (R.  128). 

On  November  27,  1951,  Martin  Brothers  filed  with  the 
District  Court  of  the  United  States  for  the  District  of 
Oregon  a  petition  to  enjoin  and  set  aside  the  order  of  the 
Commission  dismissing  the  complaint.  That  petition  named 
the  Commission  and  the  United  States  as  defendants.  On 
February  11,  1952,  the  District  Court  duly  issued  its  order 
permitting  Southern  Pacific  to  intervene  as  a  defendant  in 
the  action  (R.  35).  On  September  29, 1952,  an  amended  peti- 
tion w^as  filed  by  Martin  Brothers  (R.  3).  The  trial  of  the 
action  was  based  solely  upon  the  record  before  the  Commis- 
sion, no  additional  evidence  being  offered  or  received  on 
behalf  of  any  party. 

The  judgment  of  the  District  Court  entered  August  25, 
1953,  was  that  the  report  and  order  of  the  Commission  of 


2.     Commissioner  Richard  F.  Mitchell  did  not  participate. 
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March  12,  1951,  denying  reparation  to  Martin  Brotliers,  and 
the  order  of  the  Commission  of  July  30,  1951,  denying 
reconsideration,  l)e  "annulled,  vacated,  suspended,  and  set 
aside"  (R.  74).  The  findings  of  fact  and  conclusions  of  law 
entered  by  the  Court  also  on  August  25,  1953,  adopted  by 
reference  its  previously  issued  opinion  of  May  15,  1953 
(R.  40).  That  opinion  (R.  42)  does  not  hold  that  the  Commis- 
sion's ultimate  findings  are  insufficient  in  form  or  that  the 
Commission  misinterpreted  or  misapplied  the  law;  the  opin- 
ion rather  rests  on  the  sole  ground  that  the  Commission's 
report  and  order  have  an  insufficient  evidentiary  basis,  i.e., 
that  the  evidence  in  the  record  before  the  Commission  is 
such  as  to  justify  no  other  order  from  the  Commission  than 
one  awarding  reparation  to  Martin  Brothers.  Therefore, 
the  only  questions  presented  in  this  appeal  are : 

(1)  Whether  the  District  Court,  in  considering  the 
adequacy  of  the  evidentiary  basis  of  the  Commission's 
report  and  order,  could  properly  do  more  than  to  deter- 
mine whether  the  Commission's  findings  of  ultimate 
fact  are  supported  by  substantial  evidence. 

(2)  Whether  the  record  contains  substantial  evi- 
dence to  support  the  Commission's  ultimate  finding 
that  Martin  Brothers  failed  to  establish  that  Southern 
Pacific  engaged  in  any  unreasonable  practice  in  viola- 
tion of  Section  1  of  the  Interstate  Commerce  Act. 

(3)  Whether  the  record  contains  substantial  evi- 
dence to  support  the  Commission's  ultimate  finding 
that  Martin  Brothers  failed  to  establish  that  Southern 
Pacific  subjected  Martin  Brothers  to  any  undue  prej- 
udice in  violation  of  Section  3  of  the  Interstate  Com- 
merce Act. 


SPECIFICATION  OF  ERRORS 

The  errors  in  the  District  CU)iirt  upon  which  appellant 
relies  are  the  following: 

1.  The  District  Court  erred  in  attempting  to  weigh  the 
evidentiary  facts  in  the  record  made  before  the  Commission 
and  failing  to  limit  its  function  to  determining  whether  the 
Commission's  findings  of  ultimate -fact  were  supported  by 
substantial  evidence. 

2.  The  District  Court  erred  in  failing  to  conclude  that 
the  record  contains  substantial  evidence  to  support  the  Com- 
mission's finding  of  ultimate  fact  that  Martin  Brothers 
failed  to  establish  that  Southern  Pacific  engaged  in  any 
unreasonable  practice  in  violation  of  Section  1  of  the  Inter- 
state Commerce  Act. 

3.  The  District  Court  erred  in  failing  to  conclude  that 
the  record  contains  substantial  evidence  to  support  the 
Commission's  finding  of  ultimate  fact  that  Southern  Pacific 
did  not  subject  Martin  Brothers  to  any  undue  prejudice  in 
violation  of  Section  3  of  the  Interstate  Commerce  Act. 

SUMMARY  OF  ARGUMENT 

I 

The  holdings  in  the  Commission's  report,  that  Martin 
Brothers  failed  to  establish  that  Southern  Pacific  during  the 
complaint  period  engaged  in  any  unreasonable  or  otherwise 
unlawful  practice  in  violation  of  Section  1  of  the  Interstate 
Commerce  Act  in  furnishing  or  not  furnishing  cars  to 
Martin  Brothers  at  Oakland,  Oregon,  or  that  Southern 
Pacific  subjected  Martin  Brothers  to  any  undue  prejudice 
in  violation  of  Section  3,  are  not  conclusions  of  law  but  are 
findings  of  ultimate  fact.  In  reviewing  the  record  before  the 
Commission  it  is  only  appropriate  for  a  court  to  determine 
whether  the  record  contains  substantial  evidence  to  support 
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such  findings  of  ultimate  fact.  For  a  court  to  do  more  is 
in  violation  of  the  established  doctrine  of  administrative 
finality. 

II 
The  record  contains  substantial  evidence  to  support  the 
Commission's  ultimate  finding  that  Martin  Brothers  failed 
to  establish  that  Southern  Pacific  engaged  in  any  unreason- 
able or  otherwise  unlawful  practice  in  violation  of  Section  1. 
Section  1  makes  it  the  duty  of  a  carrier  to  furnish  cars  only 
upon  reasonable  request.  Martin  Brothers  failed  to  make 
reasonable  request  for  any  more  cars  than  it  actually  re- 
ceived during  the  complaint  period,  having  received  all 
the  cars  for  which  it  placed  specific  oral  or  written  daily 
car  orders.  It  was  the  general  practice  of  Southern  Pacific 
to  place  only  cars  for  which  it  received  specific  oral  or  writ- 
ten daily  car  orders — a  practice  of  which  Martin  Brothers 
had  knowledge  and  which  Martin  Brothers  had  been  spe- 
cifically admonished  to  observe,  and  did  observe  by  placing 
specific  oral  or  written  daily  orders  for  the  cars  which  it 
did  receive  during  the  complaint  period.  That  general  prac- 
tice is  necessary  in  order  to  enable  a  rail  carrier  efficiently 
to  distribute  cars  during  a  period  of  general  car  shortage, 
and  is  supported  by  previous  decisions  of  the  Commission 
and  the  courts. 

Ill 

The  Commission's  finding  that  Martin  Brothers  failed  to 
establish  that  Southern  Pacific  subjected  it  to  any  undue 
prejudice  in  violation  of  Section  3  is  supported  by  substan- 
tial evidence.  Southern  Pacific  furnished  other  shippers 
with  no  more  cars  than  those  for  which  they  jilaced  si)ecific 
oral  or  written  daily  orders.  As  Martin  Brothers  received 
all  the  cars  for  which  it  placed  specific  oral  or  written  daily 
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orders,  it  received  treatment  equal  to  that  received  by  other 
shippers  and  was  not  subjected  to  any  undue  prejudice. 

IV 

The  record  contains  substantial  evidence  that  Martin 
Brothers  was  not  damaged  as  a  result  of  receiving  less  than 
8.4  cars  on  each  of  its  working  days  comprising  the  com- 
plaint period.  During  the  complaint  period  Martin  Brothers 
held  idle  and  empty  on  its  spur  track  an  aggregate  of  some 
200  cars  for  periods  ranging  from  three  to  eight  days 
(excluding  Sundays  and  holidays).  And  Martin  Brothers 
showed  hy  one  of  its  oivn  exhihits  that  during  the  complaint 
period  it  cancelled  several  car  orders  it  had  outstanding. 

ARGUMENT 

A.  The  Only  Question  to  Be  Determined  by  the  District  Court  Was 
Whether  There  Was  Any  Substantial  Evidence  to  Support  the 
Commission's  Findings  of  Ultimate  Fact. 

Martin  Brothers,  in  its  complaint  filed  with  the  Commis- 
sion, alleged  that  Southern  Pacific  failed  to  provide  car 
service  as  required  in  Sections  1(4)  and  1(11)  of  the  Inter- 
state Commerce  Act,  and  subjected  it  to  undue  and  unrea- 
sonable prejudice  and  disadvantage  in  violation  of  Section  3 
of  that  Act  (49  U.S.C,  Sees.  1(4),  1(11)  and  3).  These  al- 
legations, which  were  denied  by  Southern  Pacific,  were  de- 
termined by  the  Commission  in  its  report  as  follows : 

"We  find  that  complainant  has  failed  to  establish 
that  defendant  during  the  complaint  period  engaged  in 
any  unreasonable  or  otherwise  unlawful  practice,  as 
alleged,  in  violation  of  section  1  of  the  Act,  in  furnish- 
ing or  not  furnishing  cars  to  complainant  at  Oakland, 
Oreg. ;  or  that  defendant  subjected  complainant  to  any 
undue  prejudice  in  violation  of  section  3." 
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It  is  clear  that  tlie  aforesaid  statements  in  the  Commis- 
sion's report  constitute  determinations  of  questions  of  fact 
within  the  exclusive  judgment  and  discretion  of  the  Inter- 
state   Coimnerce    Commission    as    confided    by    Congress. 

Neither  Section  1(4),  Section  1(11)  nor  Section  3  contains 
any  definition  of  what  is  reasonable  or  unreasonable  or 
what  constitutes  an  undue  or  unreasonable  prejudice  or  dis- 
advantage.^ 

Accordingly,  it  has  been  repeatedly  held  by  the  Supreme 
Court  that  whether  a  particular  rate,  regulation  or  practice 
is  "reasonable"  or  "unduly  or  unreasonably  prejudicial  or 
disadvantageous"  is  a  question  of  fact  confided  by  Congress 
to  the  exclusive  judgment  and  discretion  of  the  Interstate 
Commerce  Commission.  Findings  by  the^  Commission  deter- 
mining such  questions  are  not  to  be  disturbed  by  the  court 
except  upon  a  showing  that  they  are  unsupported  by  sub- 
stantial evidence  or  for  some  reason  amount  to  an  abuse  of 
power.  Manufacturers  Ry.  Co.  v.  United  States  (1918),  246 
U.S.  457,  481;  Nashville  Ry.  v.  Tennessee  (1923),  262  U.S. 
318,  322;  Western  Papermakers  Chem.  Co.  v.  United  States 


3.     Section  1(4)  provides: 

"It  shall  be  the  duty  of  every  common  carrier  subject  to  this  part 
to  provide  and  furnish  transportation  upon  reasonable  request 
therefor,  *  *  *." 

Section  1(11)  provides: 

"It  shall  be  the  duty  of  every  carrier  by  railroad  subject  to  this 
part  to  furnish  safe  and  adequate  car  service  and  to  establish, 
observe,  and  enforce  just  and  reasonable  rules,  regulations,  and 
practices  with  respect  to  car  service ;  and  everj^  unjust  and  unreason- 
able rule,  regulation,  and  practice  with  respect  to  car  service  is  pro- 
hibited and  declared  to  bo*unla\vful." 

Section  3  provides : 

"It  shall  be  unlawful  for  any  common  carrier  subject  to  the  provi- 
sions of  this  part  to  make,  give,  or  cause  any  undue  or  unreasonable 
preference  or  advantage  to  any  particular  person,  *  *  *  in  any 
respect  whatsoever ;  or  to  subject  any  particular  person,  *  *  *  or  any 
particular  description  of  traffic  to  any  undue  or  unreasonable 
prejudice  or  disadvantage  in  any  respect  whatsoever:  *  *  *." 
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(1926),  271  U.S.  268,  271 ;  Virginian  Ry.  Co.  v.  United  States 
(1926),  272  U.S.  658,  665-666;  Assigned  Car  Cases  (1927), 
274  U.S.  564,  580-581;  United  States  v.  Chicago  Heights 
Trucking  Co.  (1940),  310  U.S.  344,  352-353;  Board  of  Trade 
V.  United  States  (1942),  314  U.S.  534,  546;  Stvift  S  Co.  v. 
United  States  (1942),  316  U.S.  216,  230.  The  following 
quotations  illustrate  applications  of  this  doctrine  of 
administrative  finality : 

"The  Interstate  Commerce  Act  does  not  attempt  to  de- 
fine an  unlawful  discrimination  with  mathematical  pre- 
cision. Instead,  different  treatment  for  similar  trans- 
portation services  is  made  an  unlawful  discrimination 
when  'undue,'  'unjust,'  'unfair,'  and  'unreasonable.'  And* 
the  courts  have  always  recognized  that  Congress  in- 
tended to  commit  to  the  Commission  the  determination, 
by  application  of  an  informed  judgment  to  existing 
facts,  of  the  existence  of  forbidden  preferences,  advan- 
tages and  discrimination." 

United  States  v.  Chicago  Heights  Trucking  Co., 
supra,  310  U.S.  344,  352-353. 

"Every  rate  which  gives  preference  or  advantage  to 
certain  persons,  commodities,  localities  or  traffic  is  dis- 
criminatory. For  such  preference  prevents  absolute 
equality  of  treatment  among  all  shippers  or  all  travel- 
ers. But  discrimination  is  not  necessarily  unlawful.  The 
Act  to  Regulate  Commerce  prohibits  (by  §§2  and  3) 
only  that  discrimination  which  is  unreasonable,  undue, 
or  unjust.  Texas  &  Pacific  Ry.  Co.  v.  Interstate  Com- 
merce Commission,  162  U.S.  197,  219,  220;  Manufactur- 
ers Ry.  Co.  V.  United  States,  24*6  U.S.  457,  481.  Whether 
a  preference  or  discrimination  is  undue,  unreasonable 
or  unjust  is  ordinarily  left  to  the  Commission  for  deci- 
sion ;  and  the  determination  is  to  be  made,  as  a  question 
of  fact,  on  the  matters  proved  in  the  particular  case. 
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Interstate  Commerce  Commission  v.  Alabama  Midland 
Ry.  Co.,  168  U.S.  144,  170.  The  Commission  may  con- 
clude that  the  preference  given  is  not  unreasonable,  un- 
due or  unjust,  since  it  does  not,  in  fact,  result  in  any 
prejudice  or  disadvantage  to  any  other  person,  locality, 
commodity  or  class  of  traffic." 
Nashville  Ry.  v.  Tennessee,  supra,  262  U.S.  318,  322. 

"The  finding  of  reasonableness,  like  that  of  undue 
prejudice,  is  a  determination  of  a  fact  by  a  tribunal  'in- 
formed by  experience'.  Illinois  Central  R.R.  Co.  v.  In- 
terstate Commerce  Commission,  206  U.S.  441,  454.  This 
Court  has  no  concern  with  the  correctness  of  the  Com- 
mission's reasoning,  with  the  soundness  of  its  conclu- 
sions, or  with  the  alleged  inconsistency  with  findings 
made  in  other  proceedings  before  it.  Interstate  Com- 
merce Commission  v.  Union  Pacific  R.R.  Co.,  222  U.S. 
541."  (Emphasis  supplied.) 
Virginian  Ry.  Co.  v.  United  States,  supra,  272  U.S. 
658,  665-666. 

"It  is  not  for  courts  to  weigh  the  evidence  introduced 
before  the  Commission.  Western  Papermakers'  Chem- 
ical Co.  V.  United  States,  271  U.S.  268,  271 ;  or  to  en- 
quire into  the  soundness  of  the  reasoning  by  which  its 
conclusions  are  reached.  Interstate  Commerce  Commis- 
sion V.  Illinois  Central  R.R.  Co.,  215  U.S.  452,  471; 
Skinner  &  Eddy  Corporation  v.  United  States,  249  U.S. 
557,  562;  or  to  question  the  wisdom  of  regulations 
which  it  prescribes.  United  States  v.  New  River  Co.,  265 
U.S.  533,  542.  These  are  matters  left  by  Congress 
to  the  administrative  'tribunal  appointed  by  law  and 
informed  by  experience.'  Illinois  Central  R.R.  Co.  v. 
Interstate  Cornmerce  Comfnission,  206  U.S.  441,  454." 
Assigned  Car  Cases,  supra,  274  U.S.  564,  580-581. 
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The  doctrine  of  administrative  finality  has  been  specifi- 
cally applied  to  decisions  of  the  Interstate  Commerce  Com- 
mission, respecting  car  supply  and  distribution.  St.  Louis, 
etc.,  Ry.  Co.  v.  Brownsville  Dist.  (1938),  304  U.S.  295,  301; 
Pennsylvania  R.  Co.  v.  Puritan  Coal  Min.  Co.  (1915),  237 
U.S.  121,  134;  Midland  Valley  R.  Co.  v.  Excelsior  Coal  Co. 
(CCA.  8,  1936),  86  F.2d  177,  181.  Particularly  the  question 
of  reasonableness  of  a  rule  of  car  distribution  is  administra- 
tive in  character,  calling  for  the  exercise  of  the  specialized 
powers  and  discretion  conferred  by  Congress  upon  the  Com- 
mission. Morrisdale  Coal  Co.  v.  Pennsylvania  R.  Co.  (1913), 
230  U.S.  304,  313. 

The  District  Court,  however,  in  its  opinion,  after 
describing  the  findings  of  ultimate  fact  made  by  the  Commis- 
sion as  "legal  conclusions",  i^roceeds  to  determine  whether 
they  are  proper  by  purportedly  analyzing  and  evaluating 
various  statements  of  evidentiary  facts  set  forth  in  the  Com- 
mission's report  (which  the  Court  incorrectly  describes  as 
"findings").^  The  Court  thus  not  only  attempts  to  weigh 
evidentiary  facts  but  fails  to  consider  any  evidence  of  rec- 
ord not  specifically  set  forth  in  the  Commission's  report. 
No  court  has  ever  held  that,  in  determining  whether  the 
findings  of  an  administrative  agency  have  evidentiary  sup- 
port, the  reviemng  court  should  look  only  to  the  evidence 
set  forth  in  the  report  of  the  administrative  agency.  The 
rule  of  that  judicial  review  is,  rather,  reflected  in  the 
court's  opinion  in  Johnston  Seed  Co.  v.  United  States  (CA. 


4.  The  Supreme  Court  has  emphasized  that  the  essential  content 
of  a  report  of  the  Commis.sion  consists  of  the  findings  of  ultimate 
fact  and  not  its  mere  statements  of  ei'identiary  or  primary  facts. 
Meeker  d:  Co.  v.  Lehigh  Valley  R.  Co.  (1915),  236  U.S.  412,  427; 
Mills  V.  Lehigh  Valley  R.  Co.  (1915),  238  U.S.  473,  477. 
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10,  1951),  191  F.2d  228,  in  which  the  court  uplield  a  decision 
of  the  Interstate  Commerce  Commission  denying  an  award 
of  reparation.  The  court  there  said  (p.  231) : 

"Complaint  is  made  that  the  findings  of  the  Commis- 
sion were  directly  contrary  to  the  evidence,  and  were 
arbitrary  and  capricious.  The  argument  in  support  of 
the  contention  is  that  the  finding  that  the  rates  charged 
on  mung  beans  were  not  shown  to  have  been  unreason- 
able is  contrary  to  the  evidence.  In  view  of  the  dis- 
similarity among  cases  of  this  kind  involving  repara- 
tion, no  good  purpose  would  be  served  by  detailing  the 
evidence  at  length.  The  finding  ivas  in  the  nature  of  a 
factual  conclusion  based  upon  an  evaluation  of  the 
entire  record.  It  was  not  a  finding  susceptible  of  demon- 
stration with  arithmetical  exactness  by  specific  refer- 
ence to  unco ntro verted  evidence.  But  it  represented  the 
considered  judgment  of  the  Commission.  We  are  unable 
to  say  that  it  was  contrary  to  the  evidence,  that  it  was 
not  adequately  supported  by  substantial  evidence,  or 
that  it  was  arbitrary  or  capricious.  And  in  a  proceeding 
of  this  kind  it  is  not  the  province  of  the  court  to  substi- 
tute its  judgment  for  that  of  the  Commission  in  respect 
to  a  question  of  this  nature.  Expediency  or  wisdom  of 
the  order  are  not  elements  for  consideration.  The  field 
for  exertion  of  the  judicial  function  is  exhausted  when 
it  appears  that  there  was  rational  basis  for  the  intelli- 
gent finding  or  conclusion  of  the  Commission.  [Citing 
cases.]"  (Emphasis  supplied.) 

It  is  therefore  clear  that  the  District  Court  erred  in  at- 
tempting to  do  more  than  merely  determine  whether  there 
was  any  substantial  evidence  to  support  the  Commission's 
findings  of  ultimate  fact.  We  shall  now  demonstrate  that 
each  of  the  Commission's  findings  of  ultimate  fact  is  sup- 
ported by  substantial  evidence. 
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B.  The  Record  Contains  Substantial  Evidence  to  Support  the  Com- 
mission's Ultimate  Finding  that  Southern  Pacific  Did  Not 
Engage  in  Any  Unreasonable  Practice  in  Violation  of  Section  1 
of  the  Interstate  Commerce  Act. 

The  Coiiiinission's  finding  of  ultimate  fact  respecting  the 
alleged  violation  of  Section  1  was  "that  complainant  has 
failed  to  establish  that  defendant  during  the  complaint 
period  engaged  in  any  unreasonable  or  otherwise  unlawful 
practice,  as  alleged  in  violation  of  Section  1  of  the  Act  in 
furnishing  or  not  furnishing  cars  to  complainant  at  Oakland, 
Oreg."  The  record  contains  substantial  evidence  to  support 
this  finding  of  ultimate  fact. 

The  alleged  violation  of  Section  1  was  pleaded  as  follows" 
by  Martin  Brothers  in  its  complaint  filed  with  the  Commis- 
sion (par.  Ill) : 

"That  the  defendant  has  failed  to  provide  complain- 
ant with  trans\)ortation  of  property  from  Oakland, 
Oregon,  to  various  destinations  u2)on  reasonable 
request  therefor  and  to  furnish  adequate  car  service 
to  complainant  in  violation  of  Section  1(4)  and  (11)  of 
the  Interstate  Commerce  Act."  (Emphasis  supplied.) 

This  statement  by  Martin  Brothers  in  its  complaint  is  con- 
sistent with  the  Interstate  Commerce  Act,  which  clearly 
makes  the  placing  of  a  reasonable  request  with  a  common 
carrier  a  condition  precedent  to  a  person's  right  to  be  fur- 
nished transportation.  Section  1(4)  provides: 

"It  shall  be  the  duty  of  every  common  carrier  subject 

to  this  part  to  provide  and  furnish  transportation  upon 

reasonable  request  therefor,  *  *  *." 

And  so  the  Commission  stated  at  an  early  time  in  Vulcan 
Coal  &  M.  Co.  V.  Illinois  Cent.  R.  Co.  (1915),  33  LC.C.  52,  64 : 
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"However,  it  is  not  a  carrier's  duty  to  furnish  all  cars 
demanded  at  all  times.  In  substance  section  1  provides 
that  upon  reasonable  request  it  shall  be  the  duty  of 
every  carrier  to  furnish  cars."  (Emphasis  by  the  Com- 
mission.) 

The  Commission,  in  the  cited  proceeding,  also  said  (p.  64) : 
"*  *  *  one  can  not  escape  the  conclusion  that  the  ques- 
tion as  to  the  extent  to  which  defendant  failed  to  com- 
ply with  the  duty  it  owed  complainants  to  furnish  cars 
upon  reasonable  request  therefor  is  an  administrative 
one  of  which  the  Commission  alone  can  take  original 
jurisdiction." 

The  record  contains  substantial  evidence  that  Martin 
Brothers  made  no  "reasonable"  rec^uests  for  the  furnishing 
of  any  more  cars  than  it  actually  received  during  the  nine- 
month  complaint  period.  Criteria  of  what  is  a  "reasonable" 
request  for  the  furnishing  of  cars  consist  of  the  general 
practice  followed  by  shippers  in  ordering  cars,  the  enforce- 
ment of  car  demurrage  rules,  the  practical  factors  of  car 
distribution,  and  previous  decisions  of  the  Interstate  Com- 
merce Commission  and  the  courts.  All  of  these  criteria 
establish  that,  to  be  reasonable,  requests  for  cars  should  be 
sufficiently  siDecific  to  reveal  to  the  rail  carrier  the  exact 
number  and  type  of  cars  desired  by  the  maker  of  the  request 
on  a  particular  day. 

It  was  not,  and  is  not,  the  practice  of  Southern  Pacific  to 
furnish  cars,  either  to  shippers  in  general  or  to  lumber  ship- 
pers in  Oregon  in  particular,  in  response  to  general  advance 
statements  or  representations  made  by  shippers  concerning 
their  potential  shipping  capacities  or  their  i)robable  future 
shipping  needs.  The  record  shows  that  specifically  during 
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the  complaint  period  the  general  practice  of  Southern 
Pacific  was  to  furnish  cars  to  lumber  shippers  in  Oregon 
only  if  it  had  received  an  "order"  for  the  placing  of  a  definite 
number  and  type  of  cars  on  a  particular  day.  Witness  G.  M. 
Leslie,  Car  Service  Agent  of  Southern  Pacific  Company  for 
the  Portland  Division,^  testified  that  cars  would  be  furnished 
only  after  car  orders  had  been  j)lac.ed  (R.  565) ;  and  Martin 
Brothers  in  its  own  exhibits  showed  that  six  other  Oregon 
lumber  shippers,**  as  well  as  IMartin  Brothers  itself,  received 
only  cars  for  which  they  had  placed  specific  car  orders  (R. 
704-759). 

During  the  complaint  period  there  was  no  requirement 
that  car  orders  had  to  be  in  writing,  and  it  was  the  practice 
of  shippers  to  place  their  specific,  day-to-day  orders  orally 
as  well  as  in  writing.  Shippers  submitting  their  orders  in 
writing  had  available  for  that  purpose  pads  of  printed  car- 
order  forms  distributed  by  Southern  Pacific.  When  shippers 
submitted  car  orders  orally,  the  orders  were  reduced  to 
writing  on  these  forms  by  the  agent  of  Southern  Pacific 
receiving  them  (R.  589-590).  The  reduction  of  oral  car 
orders  to  writing  by  rail  carriers  is  contemplated  in  the 
rules  prescribed  by  the  Interstate  Commerce  Commission, 
effective  June  1, 1945,  in  Regulations  to  Govern  the  Destruc- 
tion of  Records  of  Steam  Railroads,  Item  161  of  which 
requires  that  "Records  of  Cars  Ordered,  Furnished  and 


5.  The  Portland  Division  includes  practically  all  the  Oregon 
lines  of  Southern  Pacific  upon  which  lumber  shippers  are  located. 

6.  Jones  Lumber  Company,  Portland,  Oregon ;  Guistina  Lumber 
Company,  Eugene,  Oregon ;  Zellner  Lumber  Company,  Eugene, 
Oregon ;  Eugene  Fruit  Growers,  Eugene,  Oregon ;  Oregon  Pulp  & 
Paper  Company,  Salem,  Oregon ;  Interstate  Terminals,  Portland, 
Oregon. 
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Loaded"  be  retained  three  years,  and  "Reports  of  Unfilled 
Orders"  be  retained  one  year.'^ 

The  record  further  shows  that  Martin  Brothers  itself 
followed  the  practice  of  placing  specific  day-to-day  orders, 
either  in  writing  or  orally  by  telephone,  for  cars  during  the 
complaint  period  (R.  589).  Most  of  the  written  orders 
placed  by  JNIartin  Brothers  were  executed  on  the  printed 
car-order  forms  by  its  employee  Mr.  R.  L.  Stapleton  at  the 
offices  of  Martin  Brothers,  i^t'ior  to  his  receiving  any  infor- 
mation as  to  what  cars  might  he  available,  and  then  deliv- 
ered to  the  agent  of  Southern  Pacific  at  Oakland  (R.  638). 

Not  only  does  this  conformity  by  Martin  Brothers  with 
the  general  practice  of  placing  specific  orders  for  cars  estab- 
lish a  definite  knowledge  of  Martin  Brothers  of  the  car- 
order  practice  and  an  acquiescence  by  Martin  Brothers  in 
that  practice,  hut  the  record  shows  that  prior  to  the  com- 
plaint period  Martin  Brothers  was  expressly  admonished 
to  place  specific  car  orders.  Witness  F.  C.  Nelson,  Freight 
Traffic  Manager  of  Southern  Pacific  at  Portland,  Oregon, 
testified  that,  in  an  extended  conversation  respecting  the 
car-supply  situation,  held  at  his  office  in  August,  1946,  with 
Mr.  R.  G.  Holland,  representing  Martin  Brothers,  he  spe- 
cifically told  ]\Ir.  Holland  "to  be  sure  to  have  his  peojDle 
place  car  orders  for  the  cars"  (R.  610).  This  statement  was 
not  denied  by  Mr.  Holland,  Avho  appeared  as  a  \vitness  at  the 
hearing  (R.  275),  and  stands  completely  uncontradicted. 

Unless  requests  for  the  furnishing  of  cars  are  sufficiently 
specific  to  reveal  the  exact  number  and  type  of  cars  required 


7.  This  order  was  publislied  in  the  Federal  Register  (33  CFR, 
1945  Supp.,  5.7,  §  110.12,  p.  4511)  and  is  thus  subject  to  judicial 
notice  (44  U.S.C.,'§  307). 
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by  a  shipper  on  a  particular  day,  it  would  not  be  possible 
to  enforce  effectively  car  demurrage  rules.  If  a  rail  carrier 
were  required  to  place  empty  cars  in  the  absence  of  specific 
car  orders,  on  the  mere  basis  of  the  shipper's  general  poten- 
tial need,  and  it  then  developed  that  such  shipper  did  not 
actually  need  those  cars,  the  rail  carrier  would  have  no  right 
to  collect  demurrage  and  "nonuse"  charges.^  The  relation- 
ship between  car  orders  and  accrual  of  demurrage  charges 
was  described  by  witness  R.  J.  Robinson  as  follows  (R.  587) : 
"Q.     [By  Mr.  Schafer]     I  note  throughout  this  sheaf 
of  original  car  orders^  notations  in  blue  pencil;  you 
don't  know^  who  put  those  notations  in  there,  do  you  I 

A.     I  believe  the  auditors  of  the  Pacific  Car  Demur- 
rage Bureau — they  are  required  to  go  to  the  various 


8.  Although  not  of  record  in  this  case,  it  is  undisputed,  and  a 
matter  of  public  record,  that  the  applicable  demurrage  tariff  pro- 
vides that  demurrage  charges  do  not  accrue  on  empty  cars  that  are 
placed  on  a  shipper's  special  track  until  those  ca7^s  have  been  spe- 
cifically ordered  hy  the  shipper  (Rules  Nos.  1  and  6  of  B.  T.  Jones' 
Tariffs  Nos.  4-Y  and  4-Z  on  file  with  the  Commission,  I.C.C.  Nos. 
3963  and  4257).  So,  also,  there  is  tariff  provision  that  when  empty 
cars  are  placed  pursuant  to  order  at  points  in  Oregon  and  not  used, 
"the  party  ordering  same  will  be  subject  to  a  charge  of  $9.66  per 
car  when  moved  from  another  station,  or  $4.45  per  car  when  moved 
from  a  point  within  yard  limits."  (Item  1590  of  Southern  Pacific 
Companv  Terminal  Tariff  No.  230-K  on  file  with  the  Commission, 
I.C.C.  No.  4960.) 

If  a  rail  carrier  were  to  place  empty  cars  on  the  basis  not  of  spe- 
cific car  orders  but  rather  of  the  potential  and  fluctuating  manu- 
facturing capacity  of  a  particular  shipper,  that  shipper  would  be 
able  to  escape  the  payment  of  these  demurrage  and  "nonuse" 
charges,  the  result  of  which  would  be  to  handicap  seriously  the 
efforts  of  rail  carriers  to  secure  a  maximum  use  of  equipment. 

9.  This  reference  by  counsel  for  Martin  Brothers  was  to  the 
printed  car-order  forms  which  were  physically  present  in  the  hear- 
ing room  and  upon  which  the  car  orders  actually  placed  by  Martin 
Brothers  were  reduced  to  writing,  by  Martin  Brothers'  employees 
(if  placed  in  writing)  or  by  Southern  Pacific's  agent  (if  placed 
orally). 
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stations  on  the  railroad  and  check  the  preparation  of 
the  car  demurrage  sheets  and  also  the  underlying  docu- 
ments of  the  car  orders  to  see  that  agents  are  comply- 
ing with  the  preparation  of  those  documents.  I  believe 
that  was  an  auditor's  marks." 

Requiring  a  rail  carrier  to  furnish  cars  on  a  basis  other 
than  specific  car  orders  would  seriously  handicap  the  rail 
carriers  in  distributing  cars  from  a  practical  viewpoint.  A 
railroad  company  is  a  large  organization  composed  of 
thousands  of  employees  and  serving  thousands  of  different 
shippers.  One  employee  of  a  carrier  might  be  told  one  thing 
at  one  time,  and  another  employee  might  be  told  another 
thing  at  another  time.  For  a  request  for  cars  to  be  reason- 
able it  should  be  made  through  the  recognized  channels  in 
which  cars  are  regularly  ordered  each  day. 

Moreover,  it  is  not  only  uncontroverted  but  alleged  that 
the  complaint  period  was  a  time  of  general  car  shortage  for 
which  Southern  Pacific  Avas  not  responsible.  We  say  uncon- 
troverted because  the  findings  of  evidentiary  fact  to  that 
effect  by  the  Commission  (reproduced  supra,  pp.  4-5)  were 
originally  made  by  the  Examiner  in  his  proposed  report 
and  yet  no  exceptions  or  objections  to  those  findings  were 
ever  registered  by  Martin  Brothers,  either  in  its  excep- 
tions or  petition  for  reconsideration  before  the  Commission, 
or  in  the  proceedings  filed  with  the  District  Court.  In  such  a 
period  of  general  car  shortage  a  rail  carrier  is  inevitably 
subjected  to  continual  and  inflated  demands  for  cars  by  all 
shippers.  The  record  shows  that  Southern  Pacific,  during 
the  complaint  period,  actually  received  "thousands  of  com- 
plaints, by  letter,  by  telegram,  by  telephone,  by  word  of 
mouth,  and  otherwise,"  from  other  lumber  shippers  respect- 
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ing  the  car  shortage  (R.  G16).  In  such  circumstances,  it  was 
particularly  necessary  that  bona  fide  orders  for  cars  be 
placed  through  the  definite  and  recognized  channels  in  which 
cars  were  regularly  ordered  each  day,  i.e.,  by  the  placing  of 
specific  oral  or  written  car  orders  with  agents  at  the  station 
at  which  the  cars  were  needed  for  loading.  Otherwise  South- 
ern Pacific  would  have  been  under  a  serious  and  substantial 
handicap  in  making  an  efficient  and  orderly  distribution  of 
the  limited  cars  that  were  available. 

Requiring  a  rail  carrier  to  furnish  cars  without  the  plac- 
ing of  specific  daily  car  orders  would  deny  the  carrier 
knowledge  of  what  particular  types  of  cars  a  shipper  might 
require.  In  this  case,  the  record  shows  that  Martin  Brothers 
required  watertight  box  cars  for  the  shipment  of  wire- 
bound  boxes  and  veneer,  but  that  gondolas  or  flat  cars 
were  acceptable  for  its  shipments  of  lumber  (R.  209). 
52.7  percent  of  the  cars  furnished  Martin  Brothers  were 
actually  used  for  the  shipment  of  wire-bound  boxes,  the  bal- 
ance being  used  for  shipments  of  rotary-cut  lumber  and 
sawn  lumber  (R.  775).  It  certainly  would  be  unreasonable, 
and  an  inefficient  practice,  to  require  a  carrier  to  furnish 
a  shipper  one  type  of  equipment  for  all  of  its  shipments 
when  it  appeared  that  other  types  of  equipment  were  equally 
acceptable  for  47.3  percent  of  those  shipments.  Yet,  in  the 
absence  of  specific  daily  orders,  how  could  Southern  Pacific 
determine  how  many  of  the  cars  to  be  furnished  Martin 
Brothers  were  required  to  be  watertight  box  cars  and  how 
many  could  be  other  types  of  equipment?  It  is  patently 
unreasonable,  particularly  in  a  time  of  general  car  short- 
age, for  a  shipper  to  fail  to  advise  a  carrier  of  all  types  of 
cars  which  would  be  equally  acceptable  for  shipments  on  a 
particular  day. 
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If  a  carrier  were  required  to  place  cars  on  the  basis  of  the 
potential  capacity  of  a  shipper  and  not  on  the  basis  of  spe- 
cific car  orders,  there  would  undoubtedly  be  certain  days 
when  the  shipper  would  be  unable  to  use  all  the  cars  fur- 
nished. Plant  operations  might  be  curtailed  or  prevented 
altogether  at  particular  times  by  such  factors  as  unfavor- 
able w^eather  conditions,  labor  disputes,  machinery  break- 
downs or  power  failures.  If  a  carrier  were  required  to 
furnish  a  plant  at  such  times  with  the  full  number  of  cars 
that  the  plant  had  a  theoretical  capacity  to  load,  it  might 
well  result  in  such  cars  lying  idle  while  at  the  same  time 
other  shippers  in  the  same  locality  were  unable  to  secure  all 
the  cars  they  actually  needed.  It  was  for  this  very  reason 
that  the  Commission,  in  Victor-American  Fuel  Co.  v.  Denver 
(&  8.L.R.  Co.  (1926),  115  I.C.C.  169,  criticized  a  carrier  for 
distributing  cars  on  the  basis  of  capacity  when  that  capacity 
exceeded  specific  car  orders.  Indeed,  as  shown  infra,  at  page 
48,  Martin  Brothers,  during  the  228-day  complaint  period 
held,  without  using,  some  200  cars  for  periods  ranging  from 
three  to  eight  days  apiece. 

A  rail  carrier  should  no  more  be  required  to  furnish  par- 
ticular cars  on  particular  days  on  the  basis  of  casual  ad- 
vance general  estimates  of  future  needs,  in  the  absence  of 
a  specific  order,  than  would  any  other  commercial  enter- 
prise be  required  to  furnish  goods  or  services  in  response  to 
such  general  representations.  Certainly,  if  a  person  con- 
structing or  leasing  a  building  requiring  a  number  of  tele- 
phones should  do  no  more  than  notify  the  telephone  com- 
pany that  at  some  future,  unspecified  time  he  would  need 
an  unspecified  number  or  type  of  telephones,  such  person 
would  be  in  no  position  to  complain  against  the  failure  of 
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the  telephone  company  to  effect  tlie  installation  without 
specific  request  therefor. 

The  reasonableness  of  the  practice  of  Southern  Pacific  of 
furnishing  cars  to  shippers  in  general,  and  to  lumber  ship- 
pers in  Oregon  in  particular,  only  upon  the  receiving  of  an 
"order"  for  the  placing  of  a  definite  number  and  type  of 
cars  on  a  particular  day,  is  attested  by  its  consistency  with 
the  general  rule,  as  expressed  in  Corpus  Juris  Secundum, 
that  a  shipper's  request  for  cars  "must  be  sufficiently  specific 
reasonably  to  inform  the  carrier  of  what  it  is  expected  to 
do"  and  "must  show  definitely  the  number  and  character  of 
cars  desired  and  the  time  and  place  at  which  they  are  to 
be  furnished."  13  C.J. 8.  Carriers,  §  37a. 

The  general  necessity  for  and  sufficiency  of  a  notice  or 
request  for  cars  is  stated  as  follows  in  American  Juris- 
prudence (9  Am.  Jur.  Carriers,  §  336) : 

"A  necessary  corollary  of  the  rule  that  a  carrier  is 
allowed  a  reasonable  time  within  which  to  supply  cars 
is  that  the  carrier  is  entitled  to  reasonable  notice  of  a 
shipper's  demands  before  it  can  be  held  liable  for  any 
failure  or  delay  in  satisfying  them.  Accordingly,  a  ship- 
per cannot  hold  the  carrier  liable  for  a  failure  to  fur- 
nish cars,  unless  he  can  show  that  he  made  a  suitable 
and  proper  application  therefor,  which  means  that  he 
must  show  not  only  a  tender  to,  or  receipt  of  property 
for  shipment  by,  an  authorized  agent  of  the  carrier  or 
an  application  to  such  an  authorized  agent  for  a  car, 
but  also  due  compliance  with  any  statutory  regulations 
or  any  reasonable  rules  of  carriage  in  respect  thereto." 

These  statements  of  principle  are  well  supported  by 
decisions  of  the  courts  and  the  Interstate  Commerce 
Commission. 
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In  Koepp  V.  New  Orleans  G.N.R.  Co.  (1926),  162  La.  487, 
110  So.  729,  the  plaintiff  shipper  brought  suit  to  recover 
damages  caused  by  the  alleged  failure  of  the  defendant  rail 
carrier  to  furnish  cars  required  for  the  transportation  of 
lumber  and  piling  during  a  particular  10-month  period.  The 
trial  court  awarded  a  judgment  in  the  plaintiff's  favor,  but 
the  Supreme  Court  of  Louisiana,  in  reversing  that  judg- 
ment, said  (110  So.  730-731) : 

"The  plaintiff  claims,  according  to  testimony  offered 
in  its  behalf,  that  after  the  defendant  retook  posses- 
sion of  its  line  of  railroad  at  the  termination  of  govern- 
ment control  on  iMarch  1,  1920,  it  placed  a  standing 
order  with  the  defendant  for  four  cars  daily,  and,  from 
time  to  time,  gave  special  orders  for  additional  cars, 
running  on  occasions  as  high  as  ten  cars  a  day.  This 
testimony  is  controverted  by  the  defendant. 

We  do  not  think  the  evidence  in  the  record  is  suffi- 
cient to  support  the  claim  of  the  order  by  plaintiff  of 
four  cars  daily.  But,  if  it  be  conceded  that  such  an 
order  was  given,  the  order  itself  was  too  indefinite  to 
serve  as  the  basis  of  an  action  for  damages  for  the 
failure  to  furnish  the  cars. 

The  evidence  does  not  show  the  kind  of  cars  needed, 
or  how  many  were  required  for  carrying  lumber,  or 
how  many  were  required  for  carrying  piling,  a  dif- 
ferent character  of  car  being  required  for  the  transpor- 
tation of  each  of  said  connnodities.  The  nature  of  the 
business  is  such  and  the  duty  of  furnishing  safe  cars 
is  such  as  renders  it  necessary  for  railroad  companies 
to  know  what  is  to  be  loaded  on  the  cars  so  that  they 
can  be  provided  to  suit  the  occasion.  Since  different 
cars  were  needed,  defendant  was  entitled  to  such  rea- 
sonable notice  of  the  particular  kind  and  number  of 
each  desired  as  would  enable  it  to  supply  the  demand. 
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It  would  be  unreasonable  to  tie  up  the  equipment 
of  a  railroad  company  to  respond  to  the  demand  for 
ears  by  one  shipper  without  regard  to  a  present  neces- 
sity therefor.  AVhen  a  demand  is  made  upon  a  carrier 
for  the  performance  of  a  public  duty,  the  demand 
should  be  specific  enough  to  reasonably  inform  the 
carrier  of  what  it  is  expected  to  do.  See  Sinunons  v. 
Seaboard  Air  Line  R.  Co.,  133  Ga.  635,  66  S.E.  783." 

In  Simf)wns  v.  Seaboard  Air  Line  Ry.  (1909),  133  Ga.  635, 
QQ  S.E.  783,  the  plaintiff,  operator  of  a  sawmill,  sought  to 
recover  damages  from  the  defendant  rail  carrier  on  the^ 
ground  tliat  it  had  failed  in  its  duty  of  supplying  cars  for 
the  shipment  of  freight,  "thus  rendering  it  impossible  for 
the  plaintiff  to  send  'lumber,  wood,  and  slabs'  to  his  cus- 
tomers." The  plaintiff  alleged  that  early  in  the  month  of 
January  1906  he  had  given  defendant's  agent  a  standing 
order  for  five  cars  per  day.  The  court,  in  holding  that  this 
order  was  too  indefinite  to  provide  a  basis  for  a  suit  for 
damages  for  a  failure  to  furnish  cars,  said  {QQ>  S.E.  784) : 
"It  was  alleged  that  the  freight  to  be  transported  con- 
sisted of  lumber,  wood,  and  slabs,  and  that  the  demand 
upon  the  defendant  was  'a  standing  order  *  *  *  for  five 
cars  per  day' ;  but  the  order  did  not  specify  the  charac- 
ter of  the  cars  needed,  or  how  many  were  required  for 
transporting  lumber,  or  how  many  for  wood,  or  how 
many  for  slabs.  It  is  not  alleged  that  the  same  character 
of  car  would  be  suited  to  the  purpose  of  carrying  each 
of  the  several  articles  proposed  to  be  loaded  on  the  cars. 
The  character  of  the  business  is  such,  and  the  duty  of 
furnishing  safe  cars  is  such,  as  renders  it  necessary  for 
the  railroads  to  know  what  is  to  be  loaded  on  the  cars, 
so  that  they  can  be  provided  to  suit  the  occasion.  It 
appears  from  the  petition  that  lumber,  wood,  and  slabs 
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are  different  articles,  and  it  might  recj^uire  different 
kinds  of  cars  in  which  to  carry  them.  The  petition  is  to 
be  construed  most  strongly  against  the  plaintiff;  and 
in  view  of  the  demurrer,  and  the  failure  to  allege  that 
the  same  cars  were  suited  to  carrying  all  of  the  com- 
modities, it  may  be  presumed  that  different  kinds  of 
cars  were  needed.  If  they  were,  then  the  defendant  was 
entitled  to  such  reasonable  notice  of  the  particular  kind 
of  cars  and  the  number  of  each  desired  as  would  enable 
it  to  supply  the  demand.  It  would  be  unreasonable  to 
tie  up  all  the  equipment  of  a  railroad  company  to 
answer  the  beck  and  call  of  one  of  its  customers,  with- 
out regard  to  a  present  necessity  therefor;  and  when 
a  demand  is  made  upon  such  companj^  for  the  perform- 
ance of  a  public  duty,  the  demand  should  at  least  be  so 
specific  as  to  reasonably  inform  the  company  of  what 
it  is  expected  to  do." 

The  District  Court  attempts  to  distinguish  both  the 
Koepp  and  Simmons  cases  on  the  ground  that  the  shippers 
in  those  cases  required  different  types  of  cars  for  the  com- 
modities shipped  and  that  in  the  present  case  box  ears  were 
suitable  for  all  of  Martin  Brothers'  shipments.  But,  as 
shown  supra  p.  22,  although  Martin  Brothers  required 
watertight  box  cars  for  the  wire-bound  boxes  and  veneer 
constituting  52.7  percent  of  its  shipments,  flat  cars  or  gon- 
dolas were  equally  acceptable  for  the  other  47.3  percent  of 
its  shipments.  Particularly  in  a  time  of  car  shortage,  a  car- 
rier should  be  given  information  as  to  all  types  of  equip- 
ment which  would  be  acceptable  for  shipments  and  not 
limited  arbitrarily  to  one  particular  type  merely  because 
the  shipper  fails  to  place  specific  car  orders.  To  have  re- 
quired Southern  Pacific  to  furnish  box  cars  for  shipments 
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for  which  flat  cars  or  gondolas  were  equally  acceptable  falls 
within  the  court's  condemnation  in  the  Koepp  case   (110 
So.  731) : 

"It  would  be  unreasonable  to  tie  up  the  equipment  of  a 
railroad  company  to  respond  to  the  demands  for  cars 
from  one  shipper  without  regard  to  a  present  necessity 
therefor." 

Moreover,  regardless  of  the  fine  factual  distinction  that 
might  be  attempted  to  distinguish  the  Koepp  and  Siwimons 
cases,  they  clearl)^  express  and  apply  the  rule  that  a  raiT 
carrier's  duty  to  furnish  cars  is  conditioned  upon  its  receiv- 
ing specific  car  orders. 

In  Di  Giorgio  Importing  &  S.  Co.  v.  Pennsylvania  R.  Co. 
(1906),  104  Md.  693,  65  Atl.  425,  the  plaintiff  sought  to 
recover  damages  for  losses  alleged  to  have  resulted  from 
the  defendant  rail  carrier's  failure  promptly  to  furnish  cars 
for  the  transportation  of  fruit.  The  plaintiff  had  filed  a 
requisition  for  cars  to  be  loaded  with  fruit  arriving  on  cer- 
tain vessels  that  were  due  during  the  next  week,  but  the 
defendant  rail  carrier  was  not  advised  of  the  exact  arrival 
time  of  the  vessels.  The  court,  in  affirming  a  trial  court 
judgment  in  favor  of  the  defendant  rail  carrier,  held  (65 
Atl.  429) : 

"There  is  no  evidence  that  defendant  had  notice  in  fact 
from  the  Chamber  of  Commerce,  or  from  any  source,  of 
the  approach  or  expected  arrivals  of  these  vessels,  and 
it  cannot  be  held,  under  the  circumstances  of  this  case, 
to  be  their  duty,  to  keep  some  one  on  Avatch  at  the 
Chamber  of  Commerce  for  that  purpose.  As  was  said 
in  Ayres  v.  Chicago,  71  Wis.  p.  380,  37  N.W.  p.  436  (5 
Am.  St.  Rep.  226),  'the  plaintiff  had  no  reason  to  insist 
upon  or  expect  compliance  except  upon  giving  rea- 
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sonable  notice  of  the  time  when  tliey  woukl  l)e  required. 
It  must  be  remembered  that  the  defendant  has  many 
lines  of  railroad  scattered  throughout  several  distant 
states,  and  many  stations  of  more  or  less  importance. 
*  *  *  No  one  station,  much  less  any  one  shipper,  has  the 
right  to  command  the  entire  resources  of  the  company 
to  the  exclusion  or  prejudice  of  other  stations  and  other 
shippers.  Most  of  such  suitable  cars  must  necessarily 
be  scattered  along  such  different  lines  of  railroad, 
loaded  or  unloaded.' " 

Not  only  does  this  holding  by  the  court  support  the  pro- 
priety of  the  practice  followed  by  Southern  Pacific  of  fur- 
nishing cars  to  shippers  in  general,  and  to  Martin  Brothers 
in  particular,  only  upon  the  receiving  of  a  specific  order, 
but  the  factual  situation  in  the  Di  Giorgio  case  was  actually 
more  favorable  to  the  shipper  there  concerned  than  the 
factual  situation  in  the  present  case  is  to  Martin  Brothers. 
The  placing  of  a  request  for  cars  upon  the  arrival  of  a 
vessel  due  the  very  next  ^veek  bears  more  resemblance  to  a 
specific  request  than  do  the  estimates  of  Martin  Brothers 
(discussed  infra,  p.  37)  that  8  to  10  cars  per  day  would  be 
needed  "after  we  get  our  wire-bound  boxes  into  operation  on 
one  shift,"  11  to  13  cars  per  day  "after  we  get  our  wire- 
bound  boxes  into  operation  on  two  shifts,"  and  13  cars  per 
day  "after  we  get  our  wire-bound  boxes  into  operation  on 
three  shifts,"  particularly  when  each  of  those  estimates 
is  in  direct  conflict  with  other  estimates.  Just  as  the  court 
held  in  the  Di  Giorgio  case  that  it  was  not  the  duty  of  the 
carrier  "to  kee})  someone  on  watch"  to  determine  tlie  time 
of  arrival  of  the  designated  vessels,  so  also  it  was  not  the 
duty  of  Southern  Pacific  to  keep  someone  on  watch  to  deter- 
mine when  Martin  Brothers   started  its  wire-bound  box 
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production  and  whether  it  was  operating  on  a  one-shift,  two- 
shift  or  three-shift  basis. 

The  Commission  decision  here  under  review  is  fully  con- 
sistent with  the  Commission's  own  previous  decisions.  Al- 
though the  District  Court  attempts  to  distinguish  certain  of 
those  decisions  on  the  ground  that  they  "do  not  even 
remotely  involve  the  problem  before  us"  (R.  59),  the  fact  is 
they  all  express  and  involve  some  direct  application  of  the 
principle  that  a  carrier  is  not  obligated  to  furnish  cars 
unless  it  receives  a  specific  request  from  a  shipper. 

In  Woolley  Co.  v.  Southern  Ry.  Co.  (1925),  96  I.C.C.  161, 
the  complainant  Woolley  Company  alleged  that  it  had  been 
damaged  as  the  result  of  the  failure  of  the  defendant  rail 
carrier  to  furnish  its  mine  with  a  reasonable  car  supply 
during  portions  of  1922  and  1923.  The  car  records  of  the 
defendant  carrier  showed  that  during  October  and  Novem- 
ber 1922  the  Woolley  Company  regularly  placed  specific  car 
orders  with  the  defendant.  Those  records  also  showed  that 
during  the  first  three  days  of  December  1922  the  Woolley 
Company  ordered  14  cars  and  was  furnished  14  cars,  and 
on  December  14  ordered  a  single  car,  which  was  furnished. 
The  company's  mine  was  closed  on  and  after  December  4, 
1922,  which  it  contended  was  due  to  an  inadequate  car 
supply,  and  no  specific  car  orders  were  placed  (except  the 
one  on  December  14).  On  the  basis  of  these  facts  the  com- 
plainant shipper  sought  damages  for  the  period  to  and 
including  March  31,  1923,  "on  the  theory  that  by  shutting 
down  the  mine  it  was  fulfilling  its  duty  of  lessening  the 
amount  of  damage  sustained."  The  Commission,  in  dis- 
missing the  complaint,  said  (p.  165) : 

"Certainly,  the  carrier's  duty  to  furnish  transportation 
does  not  arise  until  request  is  made  therefor.  Here  no 
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request  was  made,  therefore  no  liability  for  failure  to 
furnish  cars  arose." 

In  Winter's  Metallic  Paint  Co.  v.  Chicago,  M.,  St.P.  &  P. 
Ry.  Co.  (1923),  87  I.C.C.  113,  the  complainant  shipper  al- 
leged that  during  November  1922  the  defendant  rail  carrier 
failed  to  furnish  cars  upon  reasonable  request,  in  violation 
of  Section  1  of  the  Act,  thereby  subjecting  him  to  injury, 
and  sought  the  recovery  of  reparation.  The  complainant 
showed  that  during  November  1922  its  plant  had  350  tons  of 
paint  pigments  available  for  sale  and  shipment  and  that 
during  that  month  only  170  tons  were  sold  and  shipped  in 
four  cars  furnished  by  the  defendant,  and  contended  that 
the  remainder  might  have  been  sold  and  shipped  at  a  net 
profit  of  $10  a  ton  if  it  had  been  furnished  the  necessary 
cars.  The  record  made  before  the  Commission  showed  that 
during  November  1922  the  complainant  placed  with  the 
defendant  carrier  four  specific  car  orders  for  the  four  cars 
which  it  actually  received,  but  failed  to  place  specific  car 
orders  for  any  additional  cars.  The  complainant  sought  to 
excuse  this  failure  by  contending  that  "there  was  no  use  in 
ordering  five  or  six  cars,  or  three  or  four,  when  we  couldn't 
get  one."  The  Commission,  in  dismissing  the  complaint,  held 
that  the  defendant  rail  carrier  "could  not  be  expected  to 
furnish  equipment  which  complainant  had  not  ordered"  and 
"The  sole  question  presented  for  determination  is  whether 
the  cars  ordered  were  furnished  within  a  reasonable  time 
after  defendant  received  the  orders." 

In  Sample  v.  Atchison,  T.  &  S.F.Ry.Co.  (1928),  139  I.C.C. 
324,  in  which  it  was  also  alleged  that  the  defendant  rail 
carriers  failed  to  furnish  sufficient  cars,  the  Commission 
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referred  to  the  fact  that  the  duty  of  the  carrier  was  "to  pro- 
vide and  furnish  transportation  upon  reasonable  request 
therefor",  and  went  on  to  say  that  "In  order  that  the  re- 
quest may  be  reasonable  it  should  be  made  far  enough  in 
advance  of  the  time  when  cars  are  actually  required  for 
loading  to  enable  the  carriers  when  exercising  due  diligence 
to  distribute  the  available  cars  equitably  and  fairly  among 
shippers."  (p.  330)  "^ 

A  converse  situation  was  before  the  Commission  in  Vic- 
tor-American Fuel  Co.  V.  Denver  £  S.L.R.Co.,  supra  (115 
I.C.C,  169),  in  which  it  was  shown  that  a  rail  carrier  was 
furnishing  a  shipper  more  cars  than  those  for  which  it  had 
placed  specific  car  orders,  the  number  furnished  being  the 
shipper's  potential  shipping  capacity.  The  Commission  ap- 
plied the  same  general  principle  expressed  in  the  previous 
cases  to  condemn  this  practice  of  the  carriers  as  follows 
(pp.  173-174) : 

"Obviously  the  mine's  order  represents  its  maximum 
need  on  any  day.  To  ignore  the  order  when  for  less  cars 
than  the  rating  [based  on  capacity],  and  use  the  rating 
in  lieu  thereof,  as  the  basis  for  car  distribution,  con- 
stitutes an  unreasonable  and  wasteful  practice.  It  here 
resulted  in  the  furnishing  to  certain  mines  of  more  cars 
than  they  could  use  at  times  when  other  mines  served 
by  the  railroad  were  being  deprived  of  their  ratable 
requirements  for  cars. 

It  is  a  well-recognized  principle  that  a  carrier's  duty 
to  furnish  transportation  does  not  arise  until  request 
is  made  therefor.  Paragraph  4,  of  section  1  of  the  act, 
provides : 

It  shall  be  the  duty  of  every  common  carrier  sub- 
ject to  this  Act  engaged  in  the  transportation  of  pas- 
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sengers   or  property  to  provide  and  furnish  such 
transportation  upon  reasonable  request  therefor. 

The  shipper's  request  for  transportation,  when  prop- 
erly made,  is  his  need  and  is  the  measure  of  the  car- 
rier's responsibility  to  him."  (Emphasis  supplied.) 

Such  a  long-continued  and  uniform  action  of  the  Com- 
mission in  holding  that  a  carrier  is  obligated  to  furnish  cars 
only  upon  the  placing  of  specific  day-to-day  car  orders  is 
persuasive  determination  that  such  is  the  proper  construc- 
tion of  Section  1  of  the  Interstate  Commerce  Act.  United 
States  V.  Minnesota  (1936),  270  U.S.  181,  205;  Neiv  York 
Cent.  Securities  Corp.  v.  United  States  (1932),  287  U.S.  12, 
24. 

Therefore,  all  available  criteria  make  it  abundantly  clear 
that,  to  have  been  "reasonable",  the  requests  of  Martin 
Brothers  for  the  furnishing  of  cars  should  have  been  suffi- 
ciently specific  to  indicate  a  definite  number  and  type  of 
cars  desired  on  a  particular  day.  The  record  shows  without 
conflict  that  Martin  Brothers  actually  did  receive  all  the 
cars  for  which  it  placed  such  specific  requests.  Exhibit  No. 
8  before  the  Commission  (R.  748-759),  prepared  and  pre- 
sented by  Mr.  W.  F.  Forrest,  a  witness  for  Martin  Brothers, 
is  a  summary  of  all  of  the  specific  car  orders  placed  by  Mar- 
tin Brothers  during  the  nine-month  complaint  period.  This 
exhibit,  which  has  separate  columns  entitled  "No.  of  Cars 
Ordered",  "Date  Ordered",  "Date  Wanted",  "No.  of  Cars 
Received"  and  "Date  Cars  Received",  shows  that  Southern 
Pacific  supplied  Martin  Brothers  with  all  of  the  cars  for 
which  it  placed  specific  orders. 

The  other  acts  relied  upon  by  Martin  Brothers  as  consti- 
tuting requests  for  cars  in  addition  to  those  actually  re- 
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ceived,  did  not  constitute  reasonable  requests ;  i.e.,  they  were 
not  specific  day-to-day  requests  for  a  definite  number  and 
type  of  cars  on  a  particular  day.  A  review  of  those  other 
acts  follows. 

Martin  Brothers  presented  evidence  that  in  February, 
1946,  prior  to  the  purchase  of  the  Oakland  plant,  the  presi- 
dent of  Martin  Brothers,  in  a  conversation  respecting  its 
prospective  operation  of  the  plant  with  a  Southern  Pacific 
representative,  stated  wiiat  he  expected  its  car  requirements 
would  be,  both  for  the  present  and  after  the  completion  of 
a  projected  expansion  of  the  plant,  and  that  he  w^as  assured 
by  the  Southern  Pacific  representative  that  cars  "could"  be 
furnished  (R.  146-148).  This  conversation,  which  occurred 
at  least  ten  months  prior  to  the  beginning  of  the  complaint 
period,  was  certainly  not  a  specific  order  for  the  furnishing 
of  a  definite  number  and  type  of  cars  on  a  particular  day. 
Indeed,  this  was  so  conceded  by  Martin  Brothers'  counsel, 
Mr.  George  L.  Quinn,  Jr.,  on  oral  argument  before  the 
Commission  in  the  following  colloquy  between  Commis- 
sioner Hugh  W.  Cross  and  Mr.  Quinn  (R.  681-682) : 

"Commr.  Cross :  *  *  *  You  do  not  think  verbal  repre- 
sentations at  that  time  were  binding  in  any  way,  do 
you? 

Mr.  Quinn :  No,  sir.  *  *  * 

Commr.  Cross :  This  is  a  representation  made  before 
the  plant  was  put  into  operation.  I  am  simply  asking 
the  question  whether  there  is  anything  binding  in  the 
conversations  that  may  have  taken  place  ? 
Mr.  Quinn :  I  think  legally  not ;  no,  sir." 

Nor  can  this  conversation  be  construed  as  having  given 
rise  to  any  contract  obligating  Southern  Pacific  to  furnish 
cars.  A  rail  carrier  lacks  the  power  to  bind  itself  by  contract 
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to  furnish  an  absolute  car  supply  to  any  particular  shipper, 
because  it  would  impose  an  obligation  greater  than  its  com- 
mon-carrier obligation  and  result  in  undue  discrimination. 
Davis  V.  Corn-well  (1924),  264  U.S.  560,  561. 

Martin  Brothers  presented  in  evidence  letters  dated  July 
30,  1946,  and  August  6,  1946,  addressed  to  one  of  Southern 
Pacific's  District  Freight  Agents  at  Los  Angeles  and  South- 
ern Pacific's  Perishable  Freight  Traffic  Manager  at  San 
Francisco,  complaining  of  the  insufficiency  of  the  car  supply 
Martin  Brothers  was  then  receiving  and  stating  that  its 
maximum  car  needs  were  36  cars  a  week  or  150  cars  a  month 
and  that  "Over  the  long  pull  for  the  next  several  years"  it 
would  require  about  250  cars  per  month.  These  letters,  writ- 
ten some  five  months  prior  to  the  beginning  of  the  com- 
plaint period,  cannot  be  construed  as  specific  requests  for 
the  furnishing  of  a  particular  number  of  cars  on  a  particu- 
lar day,  and  their  relevancy,  if  any,  is  confined  to  putting 
Southern  Pacific  on  general  notice  that  in  the  future  cars 
would  be  ordered  by  Martin  Brothers  and  of  the  capacity 
of  the  mill  at  Oakland.  Moreover,  neither  Southern  Pacific's 
Perishable  Freight  Traffic  Manager  at  San  Francisco  nor 
one  of  its  District  Freight  Agents  at  Los  Angeles  had  any 
authority  or  duty  with  respect  to  the  furnishing  of  cars. 

Martin  Brothers  also  presented  evidence  of  various  gen- 
eral complaints  as  to  the  adequacy  of  the  car  supply  it  was 
receiving  as  made  on  its  behalf  on  undisclosed  dates.  None 
of  these  complaints  constituted  specific  orders  for  the  plac- 
ing of  a  definite  number  of  cars  on  a  particular  date.  They 
rather  constituted  the  same  general  type  of  complaint  which 
Southern  Pacific  was  receiving  from  other  Oregon  lumber 
shippers  during  the  same  period.  Witness  F.  C.  Nelson  tes- 
tified (K.  616) : 
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"Q.  [By  Mr.  Wedekind]  Had  you  received  com- 
plaints from  any  other  lumber  shippers  about  the  car 
supply  during  the  period  from  January  1  to  September 
.  30  inclusive,  1947? 

A.  Yes  we  did.  There  was  some  complaints  reg- 
istered in  the  early  part  of  the  year  when  we  had  a  car 
shortage,  but  it  was  not  as  severe  as  it  was  later  on  in 
the  year  from  July  to  September  and  October.  During 
the  period  from  July,  1947  to  October,  September,  and 
the  rest  of  the  year,  why  we  received  thousands  of  com- 
plaints, by  letter,  by  telegram,  by  telephone,  by  word 
of  mouth,  and  otherwise. 

Q.  What  was  the  general  nature  of  those  com- 
plaints 1 

A.  They  were  complaining  over  the  fact  we  were 
not  supplying  them  with  all  the  cars  they  wanted.  The 
complaints  were  spread  all  over  the  State  of  Oregon, 
even  originated  in  numerous  and  various  parts  of  the 
United  States.  Of  course,  I  only  have  knowledge  of  the 
particular  complaints  that  we  received  through  my  of- 
fice, most  of  which  reached  me,  if  not  personally,  by 
word  of  mouth  from  those  under  my  jurisdiction  and 
as  well  I  knew  a  few  people  at  points  such  as  Salem, 
Eugene,  Medford,  were  also  receiving  complaints  in 
countless  numbers." 

The  aforesaid  conduct  of  Martin  Brothers,  as  relied  upon 
as  constituting  reasonable  requests  for  cars,  bears  a  defi- 
nite similarity  to  the  condemned  conduct  of  the  shipper  in 
Koepp  V.  New  Orleans  G.N.R.Co.,  supra  (110  So.  729,  730), 
described  by  the  court  as  follows : 

"Plaintiff  kept  no  record  of  the  special  orders  for 
cars  that  it  claims  to  have  given  the  defendant.  Its  wit- 
nesses testify,  merely  in  a  general  way,  that  such  or- 
ders were  given  to  the  agent  at  Ramsey,  the  railroad 
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station  nearest  plaintiff's  mill,  to  conductors  and 
brakemen  on  freight  trains,  by  school  children,  and  by 
telephone  messages  to  and  occasional  interviews  with 
certain  employees  and  officials  of  the  company." 

That  the  various  acts  of  Martin  Brothers  to  which  we 
have  referred  can  not  be  rationally  considered  a  substitute 
for  specific  day-to-day  car  orders  is  substantiated  by  their 
vague  and  inconsistent  character,  which  is  well  illustrated  in 
the  following  table  summarizing  the  various  conflicting  esti- 
mates as  to  car  "requirements"  made  by  Martin  Brothers 
between  January  1  and  August  6,  1946,  and  placed  in  the 
record  by  witnesses  for  Martin  Brothers. 

Record 
No.  of  Cars  Time  When  "Needed"  Reference 

5  to  6  per  day "Until  we  get  our  wire-bound  R.  148 

box  production  started ' ' 
8  to  10  per  dayi" "With  one  shift  after  we  get    R.  148-149 

our  Avirebound  box  production 

started ' ' 
11  to  13  per  day^i "With  two  shifts  after  we  get    R.  148-149 

our  wirebound  box  production 

started" 

6  to  11  per  day "With  two  shifts"  R.  223 

13  per  day "With  three  shifts"  R.  223 

36  per  week ' '  Our  immediate  need ' '  R.  777 

' '  Considerably  more ' '.-' '  Later  on ' '  R.  777 

150  per  month "For  the  time  being"  R.  780 

250  per  month "Over  the  long  pull"  R.  780 

Not  only  are  these  estimates  indefinite  and  conflicting, 
but  some  necessarily  depended  for  application  on  determina- 
tions peculiarly  respecting  Martin  Brothers'  business,  i.e., 
whether  Martin  Brothers  had  commenced  its  wirebound  box 


10.  The  5  to  6  cars  shown  in  line  1  of  the  table,  plus  3  to  4  cars 
for  one  additional  shift. 

11.  The  5  to  6  cars  shown  in  line  1  of  the  table,  plus  3  to  4  cars 
for  each  of  two  additional  shifts. 
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production  and  whether  JNIartin  Brothers  was  carrying  on  a 
one-,  two-  or  three-shift  operation.  These  are  clearly  not 
matters  which   Southern   Pacific  was  under  any  duty  to 
investigate. 

Furthermore,  the  estimates  in  the  above  table  are  indefi- 
nite as  to  the  calendar  dates  for  which  they  were  to  apply. 
Certainly,  these  estimates,  made  from  January  to  August 

1946,  could  not  rationally  be  construed  as  constituting  any 
specific  order  for  a  definite  number  of  cars  on  January  2, 

1947,  the  first  day  of  the  complaint  period,  or  on  any  other 
day  of  that  nine-month  period.  Indeed,  the  various  estimates 
of  Martin  Brothers  set  forth  in  the  above  table  afford  per- 
suasive confirmation  for  the  testimony  of  Southern  Pacific's 
witness  F.  C.  Nelson  that  "the  Martin  Box  Company  or 
representatives  of  the  Martin  Box  Company  gave  me  a  lot 
of  information  as  to  liow^  many  cars  they  wanted  at  Oakland, 
but  rarely  ever  did  I  get  two  alike"  (R.  609)  and  "There 
seems  to  be  some  confusion  in  the  Martin  Brothers  organi- 
zation as  to  how  many  cars  they  wanted"  (R.  610). 

Although  Martin  Brothers  seeks  to  recover  damages  for 
an  alleged  failure  to  furnish  it  cars  which  it  claims  should 
have  been  supplied  to  it  in  a  time  of  car  shortage,  the  con- 
duct of  Martin  Brothers  during  that  time  was  not  of  a 
kind  to  aid  in  mitigating  the  difficulties  confronting  a  carrier 
and  its  shippers.  Martin  Brothers  made  general  and  con- 
flicting statements  as  to  its  requirements;  it  almost  in- 
explicably refrained  from  making  specific  requests  for  the 
additional  cars  now  claimed  to  have  been  required  through 
the  use  of  car  orders,  although  admonished  to  do  so ;  and  it 
cancelled  specific  car  orders  and  failed  to  use  promptly  the 
cars  which  were  supplied  to  it.  All  of  these  facts  were  shown 
in  the  record  before  the  Commission  and  are  developed  in 
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this  brief.  It  is  in  the  face  of  these  failures  ])y  it  that  Martin 
Brothers  seeks  to  recover  damages  because  of  alleged  viola- 
tion of  the  Interstate  Commerce  Act. 

Even  the  fundamental  theory  of  the  case  presented  by 
Martin  Brothers  sustains  the  propriety  of  the  Commission's 
ultimate  finding.  That  theorj^  is  that  Martin  Brothers  made 
reasonable  request  for,  and  should  have  received,  8.4 
(8-4/10)  cars  on  each  worldng  day  of  the  complaint  period 
(R.  775).  Its  very  ambiguity  makes  such  a  request  un- 
reasonable. If  such  a  request  legally  bound  Southern  Pacific 
to  furnish  8.4  cars  on  each  day  of  the  complaint  period,  was 
Southern  Pacific  bound  to  furnish  9  cars  per  day,  or  8  cars 
per  day,  or  was  it  bound  arbitrarily  to  select  six  days  out  of 
each  ten-day  period  on  which  to  furnish  8  cars  and  four  days 
on  which  it  would  furnish  9  cars?  The  patent  ambiguity  of 
a  request  for  '\S.4"  cars  prevents  it  from  being  a  reasonable 
request. 

Thus,  it  is  clear  that  the  record  indeed  contains  substan- 
tial evidence  to  support  the  Commission's  ultimate  finding 
that  Southern  Pacific  did  not  engage  in  any  unreasonable 
practice  in  violation  of  Section  1  of  the  Interstate  Com- 
merce Act. 

We  shall  now  take  up  specifically  the  reasons  advanced 
in  the  District  Court's  opinion  in  support  of  its  judgment 
setting  aside  the  Commission's  decision,  so  far  as  they  per- 
tain to  this  finding  by  the  Commission.  Those  reasons  con- 
sist of  comments  and  criticisms  by  the  Court  upon  what  it 
refers  to  as  the  "conclusions"  of  the  Commission,  which  are 
quoted  by  the  Court  as  numbered  subheadings  in  its  opinion 
(R.  57  et  seq.)  These  actually  are  merely  statements  of  evi- 
dentiarv  fact  which  led  to  the  Commission's  ultimate  finding 
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that  Martin  Brothers  had  failed  to  establish  any  unreason- 
able or  unlawful  practice  by  Southern  Pacific  in  violation 
of  Section  1.^-  In  fact,  these  statements  by  the  Commission 
fully  support  its  ultimate  finding;  and  not  only  does  the 
District  Court's  opinion  fail  to  show  otherwise,  but  it  also 
gives  the  clue  to  tlie  Court's  fundamental  misapprehension 
which  prompted  it  to  set  aside  the  Commission's  decision 
upon  an  issue  of  fact  concerning  transportation  practice. 
For  convenience,  we  shall  discuss  the  comments  and  criti- 
cisms of  the  Court  under  the  numbered  subheadings  used.^^ 
Subheading  /  is  a  quotation  of  the  Commission's  state- 
ment : 

"The  evidence  establishes  that,  from  January  1  to  June 
30,  1947,  complainant  received  practically  all  of  the 
cars  for  which  specific  written  car  orders  were  placed ; 
that  thereafter  in  the  complaint  period  more  cars  were 
furnished  than  were  requested  by  written  orders, 
though  some  delays  were  experienced;"  (R.  57.) 

After    discussing    this    statement    the    court    concludes 
(R.  61) : 

"None  of  the  cases  upon  Avliich  defendant  relies  sup- 
port its  contention  that  plaintiff's  requests  for  cars 
were  insufficient  because  of  lack  of  specificity  or  that 
such  requests  were  not  reasonable  requests  within  the 
meaning  of  the  Act. 


12.  The  distinction  between  findings  of  ultimate  fact  and  state- 
ments of  evidentiary  or  primary  facts  is  referred  to  supra,  p.  14. 

13.  We  here  discnss  the  Court's  comments  and  criticisms  under 
subheadinj?s  I  to  V  and  VII,  which  pertain  to  the  Commission's 
ultimate  finding  that  Southern  Pacific  did  not  engage  in  any  un- 
reasonable practice  in  violation  of  Section  1  of  the  Interstate  Com- 
merce Act.  Those  under  subheadings  VI  and  VIII  pertain  to  other 
ultimate  findings  and  are  discussed  infra  in  section  C  (p.  46)  and 
section  D  (p.  51),  respectively,  of  this  argument. 
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In  my  opinion,  the  portion  of  the  Conmiission's  con- 
clusions relative  to  written  car  orders  has  no  bearing 
on  any  issue  of  this  case  and,  if  the  Commission  did 
premise  its  dismissal  of  plaintiff's  complaint  on  this 
portion  of  its  conclusions,  then  it  is  erroneous  as  being 
contrary  to  law." 

As  we  have  shown  supra,  the  courts  have  definitely  and 
almost  universally  recognized  that  a  carrier's  duty  to  fur- 
nish cars  is  conditioned  upon  receiving  reasonably  specific 
requests  therefor  so  that  it  may  know  the  exact  number  and 
kind  of  cars  to  supply,  and  when.  We  have  also  developed 
the  practical  factors  of  empty-car  distribution,  which  indi- 
cate that  the  rule  of  law  as  so  recognized  by  the  courts  is 
but  good  common  sense.  Applying  this  rule  of  law  or  com- 
mon sense  to  the  case  before  us,  it  is  the  uncontroverted  fact 
that  Martin  Brothers'  day-to-day  requests  for  cars  of  speci- 
fied types  at  specified  times  were  fulfilled  by  Southern 
Pacific,  whether  the  specific  orders  were  placed  in  writing 
by  ]\Iartin  Brothers  or  telephoned  to  and  reduced  to  writing 
by  Southern  Pacific's  agent  (R.  748-759).  Martin  Brothers 
has  not  been  able  to  point  to  any  such  orders  which  were 
not  filled,  but  it  did  and  could  only  point  to  the  above- 
mentioned  general  representations  made  by  it  as  to  its  car 
needs  which  were  not  filled  by  Southern  Pacific.  The  Com- 
mission's ultimate  finding  rests  upon  the  fact  that  these 
general  representations  were  not  reasonable  requests  for 
cars  upon  which  the  rail  carriers'  responsibility  for  furnish- 
ing cars  is  predicated.  The  Court  in  its  opinion  does  notliing 
to  refute  this  fact  except  to  observe  (R.  59)  that  "In  the  case 
at  bar,  the  Southern  Pacific  knew  that  plaintiff  wanted  box 
cars."  But  so  did  all  other  shippers  during  this  general  car- 
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shortage  period ;  and  we  have  shown  supra,  page  22,  that  the 
record  demonstrates  that  Martin  Brothers  could  and  did  use 
other  types  of  cars.  "^ 

The  District  Court,  in  the  paragraph  last  quoted  from  its 
opinion,  finds  fault  with  the  Commission's  reference  in  re- 
gard to  "specific  written  car  orders"  and  concludes  that, 
insofar  as  the  Commission  may  have  required  car  orders  to 
be  written,  its  decision  is  contrary  to  law.  If  this  sentence  in 
the  Commission's  decision  is  regarded  as  being  too  re- 
stricted in  requiring  car  orders  to  be  written  as  well  as 
specific,  Martin  Brothers  was  not  harmed,  because  the  rec- 
ord shows  (see  discussion  supra,  page  33)  that  Martin 
Brothers  was  furnished  with  all  the  cars  for  which  it  placed 
specific  car  orders,  whether  written  by  it  or  reduced  to 
writing  by  the  rail  carrier's  agent.  The  Court  appears  to 
lose  sight  of  the  fact  that  the  burden  was  upon  Martin 
Brothers,  the  complainant,  to  establish  the  case  against 
Southern  Pacific,  the  defendant,  before  the  Commission.  At 
the  threshold  of  the  case  Martin  Brothers  had  to  show  rea- 
sonable request  upon  Southern  Pacific  to  furnish  cars  which 
were  not  furnished,  and  this  it  failed  to  do.  For  Martin 
Brothers  to  be  entitled  to  have  the  Commission's  decision 
on. this  ground  set  aside,  it  should  show  the  Court  that  thie 
evidence  compelled  the  conclusion  that  there  was  reasonable 
request  for  freight  cars  other  than  the  recorded  car  orders 
which  Southern  Pacific  filled  and  that  it  did  not  receive  all 
the  available  cars  which  it  should  have  received.  No  such 
showing  was  made  by  Martin  Brothers. 

Suhheading  II  is  a  quotation  of  the  Commission's  state- 
ment that  "complainant  desired,  required,  and  attempted  to 
secure  additional  cars  from  the  defendant"  (R.  61).  This 
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was  not  a  finding,  or  even  a  statement,  by  the  Commission 
that  Martin  Brothers  made  reasonable  requests  for  cars  by 
placing  specific  car  orders.  Therefore,  tlie  Court  was  in 
error  if  it  thought  that  this  determination  by  the  Commis- 
sion was  sufficient  to  dictate  or  support  a  recovery  by  Martin 
Brothers. 

Suhheading  III  is  a  quotation  of  the  Commission's  state- 
ment that  "defendant  and  its  employees  made  reasonable, 
and  sometimes  successful,  efforts  to  furnish  additional  cars 
to  complainant"  (R.  61-62).  The  Court  then  finds  that  there 
was  "no  substantial  evidence"  to  support  the  Commission's 
determination  (R.  63).  In  addition  to  other  substantiating 
evidence  of  record,  the  Commission's  determination  is  ade- 
quately and  fully  supported  by  the  fact  that  Martin 
Brothers  was  furnished  all  of  the  cars  for  which  it  placed 
specific  oral  or  written  orders.  In  supphang  Martin 
Brothers  with  all  of  the  cars  ordered,  Southern  Pacific  sup- 
plied Martin  Brothers  with  actually  a  greater  percentage  of 
its  car  orders  than  it  supplied  other  shipping  members  of 
the  lumber  industry  generally  on  the  Portland  Division  dur- 
ing the  same  period.  That  is  to  say.  Southern  Pacific  sup- 
plied Martin  Brothers  with  100  percent  of  the  cars  for  which 
it  placed  car  orders  and  yet  sujjplied  the  other  lumber  ship- 
pers on  the  Portland  Division  mth  an  average  of  only  80 
percent  of  the  cars  for  which  they  placed  car  orders  (R. 
797). 

Subheading  IV  is  a  (flotation  of  the  Commission's  state- 
ment that  "by  reason  of  its  inability  to  secure  cars  at  all 
times  when  needed  complainant  was  unable  to  fill  some 
orders  placed  with  it"  (R.  63).  This  may  be  accepted  as  true ; 
but  it  does  not  bear  upon  Martin  Brothers'  case  against 
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Southern  Pacific,  and  it  was  equally  true  as  to  all  other 
lumber  shippers  on  the  Portland  Di^dsion,  wh«  were  sup- 
plied vnth  an  average  of  only  80  percent  of  the  cars  for 
which  they  placed  car  orders. 

Snhheadinp  V  is  a  quotation  of  the  Commission's  state- 
ment that  "during  1947  the  defendant  suffered  a  daily  short- 
age of  583  freight  cars;  that  such  shortage  was  a  general 
one  for  which  no  direct  responsibility  can  be  placed  upon 
the  defendant"  (R.  63-64).  This  determination  by  the  Com- 
mission is  found  by  the  Court  to  be  "amply"  supported,  and 
it  removes  from  the  case  any  claim  of  responsibility  by 
Southern  Pacific  for  the  existence  of  a  car  shortage  during 
the  period  in  question,  which  was  nation-mde  in  extent. 

Siihheading  VII  is  a  quotation  of  the  Commission's  ulti- 
mate findings  that  Martin  Brothers  had  not  established 
any  violation  of  Sections  1  and  3  of  the  Interstate  Commerce 
Act,  as  alleged  (R.  69).  As  the  Court  has  to  its  satisfaction 
disposed  of  the  statements  of  the  Commission  adverse  to 
Martin  Brothers  immediately  preceding  these  findings  of 
ultimate  fact,  it  turns  to  consideration  of  "other  evidence" 
of  record.^"*  It  there  undertakes  to  reject  as  without  signifi- 
cance the  evidence  reviewed  by  the  Commission  as  to  the 
failure  of  Martin  Brothers  to  use  promptly  all  of  the  cars 
which  were  furnished  to  it.  We  reveal  this  evidence  infra, 
page  48,  as  pertinent  to  the  Commission's  subordinate  find- 
ing that  "the  evidence  presented  falls  far  short  of  the 
requirements  in  a  proceeding  of  this  character  to  support  an 
award  of  reparation."  Obviously,  it  is  pertinent  to  Martin 
Brothers'  claim  for  damages  on  account  of  the  alleged 

14.  That  other  evidence  pertains  only  to  the  alleged  violation  of 
Section  1  of  the  Act. 
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failure  of  Southern  Pacific  to  furnish  cars,  to  show  that 
Martin  Brothers  did  not  make  use  of  all  of  the  cars  which 
were  furnished  with  reasonable  promptness.  This  evidence 
is  also  pertinent  in  regard  to  Martin  Brothers'  general  esti- 
mates as  to  the  number  of  cars  needed.  If  Southern  Pacific 
should  be  called  upon  (which  we  do  not  think  was  the  case) 
to  furnish  cars  to  Martin  Brothers  in  line  with  the  latter's 
assumed  requirements,  as  gleaned  from  its  estimates  and 
other  evidence,  it  was  appropriate  to  show  the  doubt  that 
the  undue  retention  of  empty  cars  by  Martin  Brothers  cast 
upon  the  extent  of  those  asserted  "requirements". 

C.  The  Record  Contains  Substantial  Evidence  to  Support  the  Com- 
mission's Ultimate  Finding  That  Southern  Pacific  Did  Not  Sub- 
ject Martin  Brothers  to  Any  Undue  Prejudice. 

The  Commission  in  its  report  found  "that  it  is  not  shown 
that  defendant  unduly  favored  shippers  other  than  com- 
plainant" (R.  125)  and  that  "complainant  has  failed  to  estab- 
lish that  defendant  during  the  complaint  period  *  *  *  sub- 
jected complainant  to  any  undue  prejudice  in  violation  of 
section  3"  (R.  126).  These  findings  are  supported  by  sub- 
stantial evidence. 

The  record  contains  substantial  evidence  that  Martin 
Brothers  received,  during  the  complaint  period,  treatment 
in  car  service  at  least  equal  to  that  accorded  other  lumber 
shippers  in  Oregon.  As  shown  supra,  page  18,  Southern 
Pacific  furnished  no  other  shippers  with  more  cars  than 
those  for  which  they  placed  specific  oral  or  written  daily 
orders.  And,  as  shown  in  Martin  Brothers'  own  Exhibit 
No.  8,  Southern  Pacific  actually  did  furnish  Martin  Brothers 
with  all  the  cars  for  which  it  placed  such  oral  or  written 
orders.  This  showing  that  Martin  Brothers  received  equal 
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treatment  with  other  Oregon  lumber  shippers  constitutes 
substantial  evidence  to  support  the  Connnission's  finding 
that  Martin  Brothers  failed  to  establish  that  Southern  Pa- 
cific subjected  Martin  Brothers  to  any  undue  prejudice  in 
violation  of  Section  3. 

Under  subheading  VI  of  its  comments  and  criticisms  re- 
specting the  Commission's  decision,  the  court  states  in  its 
opinion:  "I  am  of  the  opinion  that  there  is  no  substantial 
evidence  upon  which  the  Commission  could  have  concluded 
that  the  'defendant  did  not  unduly  favor  shippers  other  than 
the  complainant'  "  (E.  64-69).  In  an  attempt  to  support  this 
conclusion  the  Court  states  that  the  record  shows  that,  on 
the  one  hand,  during  the  complaint  period,  all  shippers  on 
the  Portland  Division  were  furnished  an  average  of  80  per- 
cent of  the  cars  ordered  by  them  and  that,  on  the  other  hand, 
Martin  Brothers  received  a  much  smaller  proportion  of  its 
alleged  requirements,  as  indicated  in  the  various  general 
letters  and  oral  communications  to  which  we  have  referred. 
Passing  for  the  moment  the  Commission's  and  our  view  that 
such  general  expressions  of  asserted  requirements  did  not 
constitute  car  orders  as  would  be  required  to  put  Southern 
Pacific  in  default  in  not  furnishing  cars,  it  is  apparent  that 
the  Court  has  not  compared  like  things.  The  only  record 
made  of  cars  ordered  by  other  shippers  consisted  of  specific 
orders  which  had  been  placed  for  particular  cars  at  par- 
ticular times  on  the  Portland  Division.  If  that  is  compared 
Avith  the  specific  orders  of  such  cars  placed  by  Martin 
Brothers,  it  appears  that  it  received  more  cars  than  were 
generally  received  by  other  shippers  on  the  Portland  Divi- 
sion. If  it  is  sought  to  compare  the  number  of  cars  furnished 
in  respect  of  general  representations  as  to  requirements,  it 
would  be  necessar}^,  on  the  one  hand,  to  ascertain  what  the 
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requirements  amounted  to  on  the  Portland  Division,  as 
indicated  by  general  representations  as  to  capacities  and 
requirements,  and  what  percentage  thereof  were  filled,  and, 
on  the  other  hand,  what  the  general  expressions  as  to 
requirements  by  Martin  Brothers  were  and  the  portion 
thereof  filled.  The  record  shows  that  there  were  continual 
demands  for  more  cars  during  the  period  of  car  shortage 
throughout  the  Portland  Division,  but  there  is  nothing  in 
the  record  to  show  the  relationship  of  cars  supplied  on  the 
Division  to  the  total  requirements  or  shipping  capacities  of 
all  shippers. 

D.     The  Record  Contains  Substantial  Evidence  that  Martin  Brothers 
Did  Not  Suffer  Damages  as  Alleged. 

The  Commission's  ultimate  findings  that  Martin  Brothers 
failed  to  establish  that  Southern  Pacific,  during  the  com- 
plaint period,  engaged  in  any  unreasonable  or  otherwise  un- 
lawful practice  in  violation  of  Section  1  of  the  Interstate 
Commerce  Act,  in  furnishing  or  not  furnishing  cars  to  Mar- 
tin Brothers,  or  that  Southern  Pacific  subjected  Martin 
Brothers  to  any  undue  prejudice  in  violation  of  Section  3, 
are  also  sustained  by  and  consistent  with  the  Commission's 
finding  that  "the  evidence  presented  falls  far  short  of  the 
requirements  in  a  proceeding  of  this  character  to  support  an 
award  of  reparation",  which  is  in  turn  supported  by  sub- 
stantial evidence.  That  substantial  evidence  consists  of  un- 
contradicted showings  of  record  that  during  the  complaint 
period  Martin  Brothers  held  many  cars  of  all  types  for  three 
or  more  days  (excluding  Sundays  and  holidays)  after  they 
had  been  placed  on  its  spur  track  at  Oakland.  The  extent  to 
which  Martin  Brothers  engaged  in  this  practice  is  shown 
in  the  following  table,  which  summarizes  cars  so  held  for 
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loading  by  Martin  Brothers  during  the  228-day  complaint 

period  '}^ 

Held  Held  Held         Held         Held        Held 

Class  of  Car  3  Days       4  Days       5  Days      6  Days      7  Days     8  Days        Total 

Box   55  25  9  4  2  1  96 

Auto   31  27  6  3  —  —  67 

Kefrigerator 11  4  4  3  —  —  22 

Stock  1  2  1  1  —  —  5 

Gondola 2  —  1  —  —  —  3 

Flat  4  2  1-  —  —  —  7 

All  classes 104  60        22         11  2  1        200 

(R.  818-843) 

This  holding  of  200  cars,  as  sho^^^l  by  this  table,  for 
periods  ranging  from  three  to  eight  days  during  the  228- 
day  complaint  period  constitutes  substantial  evidence  re- 
butting the  contention  of  Martin  Brothers  that  it  was  in  fact 
damaged  as  a  result  of  not  receiving  8.4  cars  on  each  of  its 
working  days  during  the  nine-month  complaint  period. 

The  Commission  in  its  report  described  this  showing  as 
set  forth  in  the  above  table  and  recognized  it  as  "relevant 
in  a  consideration  of  the  complainant's  ability  to  load  cars 
in  addition  to  those  which  were  furnished"  (R.  121).  Yet  the 
District  Court  in  its  opinion  categorically  rejects  this  sub- 
stantial evidence  so  considered  by  the  Commission,  as  fol- 
lows: 

"In  my  opinion  the  Commission  did  not  intend  to 
support  its  conclusions  by  the  statements  or  findings 
hereinbefore  set  forth."  (R.  71) 

After  expressing  such  a  gratuitous  conclusion  the  court 
refers  to  certain  factors  as  indicating  the  "lack  of  any  pro- 
bative value"  of  this  evidence.  Not  only  does  this  constitute 
a  definite  "weighing"  of  the  evidence  by  the  District  Court, 

15.  The  days  shown  include  the  last  day  but  not  the  time  the  car 
was  on  hand  prior  to  the  first  7  :00  a.m.,  and  exclude  Sundays  and 
holidays. 
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but  certain  of  the  factors  so  referred  to  by  the  court  contain 
statements  contrary  to  and  unsupported  by  the  evidence  of 
record.  The  Court  states : 

"Of  the  664  cars  furnished  during  the  complaint 
period,  only  36  were  found  to  be  on  plaintiff's  siding 
for  more  than  three  days,  when  the  daily  7  a.m.  track 
check  was  made."  (R.  72) 

But  an  analysis  of  the  exhibit  presenting  this  showing  (R. 
818-843)  definitely  discloses  that  104  cars  were  held  by  Mar- 
tin Brothers  for  three  days,  excepting  Sundays  and  holi- 
days, following  the  first  7:00  a.m.  after  placing,  60  cars 
were  held  for  four  days,  22  cars  were  held  for  five  days,  11 
cars  were  held  for  six  days,  2  cars  were  held  for  seven 
days,  and  1  car  was  held  for  eight  days.  For  example,  car 
GN-25173,  shown  at  page  1  of  the  exhibit  under  January  8, 
1947,  was  placed  some  time  before  7 :00  a.m.  of  that  date  but 
the  car  was  not  released  by  Martin  Brothers  and  did  not 
move  out  until  7 :00  a.m.  on  January  13, 1947  (R.  818).  Thus, 
the  car  was  actually  held  six  calendar  days,  but  is  shown  in 
the  table  as  being  held  only  four  days,  because  the  first  day 
is  excluded  from  the  figure  and  one  of  the  intervening  days 
was  a  Sunday — Sundays  and  holidays  being  withheld  from 
all  computations  of  the  days  cars  were  held. 

The  District  Court  also  states  that  a  number  of  the  cars 
set  forth  in  the  a-bove  table  "were  of  limited  value"  to  Mar- 
tin Brothers  because  of  destination  restrictions  (R.  72).  Yet 
Martin  Brothers'  president,  Mr.  F.  G.  Martin,  conceded  that 
no  cars  loaded  by  Martin  Brothers  were  ever  restricted  to 
any  particular  destinations.  Mr.  Martin  testified : 

"Examiner  Hanson :  Did  the  railroad  ever  refuse  to 
accept  a  car  that  you  had  billed  to  a  foreign  destina- 
tion? 
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The  Witness :  After  it  was  loaded?         ^ 

Examiner  Hanson :  When  you  presented  the  car  and 
gave  them  the  shipping  papers. 

The  Witness :  Not  that  I  know  of,  not  that  I  can  re- 
member." (R.  228) 

"Examiner  Hanson:  They  [Southern  Pacific]  never 
required  you  to  ship  anywhere  f 

The  Witness:  No."  (R.  226.) 

Moreover,  although  the  Court  refers  to  certain  destina- 
tion limitations  as  applying  to  automobile  and  refrigerator 
cars,  it  is  apparent  from  the  showing  summarized  in  the 
above  table  (page  48)  that  less  than  half  of  the  cars  thus 
held  by  Martin  Brothers  for  excessive  periods  were  of 
those  two  types. 

The  District  Court  also  states  that  "Some  of  the  entries 
in  exhibit  42  [R.  818-843]  are  inconsistent  with  the  defend- 
ant's exliibit  40  [R.  804-816]."  This  is  an  attempt  by  the 
Court  to  compare  unlike  situations,  because  these  two  ex- 
hibits do  not  purport  to  constitute  the  same  type  of  show- 
ings :  the  car  statistics  of  Exhibit  No.  42  have  their  origins 
in  a  daily  7 :00  a.m.  yard  check,  while  the  statistics  in  Ex- 
hibit No.  40  were  compiled  from  the  original  car  orders 
placed  with  Southern  Pacific  by  Martin  Brothers  and  are 
not  tied  down  to  a  7 :00  a.m.  time. 

The  aforesaid  statements  by  the  District  Court  in  criti- 
cism of  Exhibit  No.  42,  in  addition  to  being  contrary  to  and 
unsupported  by  the  evidence,  reveal  by  their  very  content 
that  the  Court  is  attempting  to  weigh  the  evidence — a  func- 
tion which  it  is  not  the  Court's  to  perform. 

Other  substantial  evidence  showing  that  Martin  Brothers 
was  not  damaged  as  alleged  is  contained  in  Martin  Broth- 
ers' own  Exhibit  No.  8  before  the  Commission  (R.  748-759), 
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in  which  Martin  Brothers  candidly  shows  that  it  cancelled 

certain  of  the  car  orders  placed  by  it  during  the  comjDlaint 

period.  That  exhibit  shows: 

Order  of  Feb.  19,  1947,  for  3  ears  wanted  Feb.  22,  1947,  "cancelled" 
Order  of  Feb.  26,  1947,  for  2  cars  wanted  Mar.  1,  1947,  "cancelled" 
Order  of  Feb.  26,  1947,  for  1  car  wanted  Mar.  1,  1947,  "cancelled" 
Order  of  Feb.  26,  1947,  for  1  car  wanted  Mar.  1,  1947,  "cancelled" 
Order  of  Apr.  14,  1947,  for  2  cars  wanted  Apr.  16,  1947,  "cancelled 

for  one  car" 
Order  of  Apr.  14,  1947,  for  1  car  wanted  Apr.  ]7,  1947,  "cancelled" 
Order  of  June  30,  1947,  for  1  car  wanted  June  30,  1947,  "cancelled" 
Order  of  July  2,  1947,  for  1  car  wanted  July  7,  1947,  "cancelled" 
Order  of  July  11,  1947,  for  1  car  wanted  July  16,  1947,  "cancelled" 

Again,  this  cancelling  of  car  orders  on  these  various  days 
during  the  complaint  period  constitutes  substantial  evi- 
dence rebutting  the  contention  of  Martin  Brothers  that  it 
was  damaged  as  a  result  of  not  receiving  8.4  cars  on  each 
working  day  of  that  period ;  for,  clearly,  if  Martin  Brothers 
were  unable  to  load  the  cars  it  actually  already  had  on  its 
spur  tracks,  it  was  in  no  position  to  demand  delivery  of 
still  more  cars. 

Under  subheading  VIII  of  its  comments  and  criticisms 
respecting  the  Commission's  decision,  the  Court  in  its 
opinion  criticizes  the  Commission's  finding  that  the  record 
does  not  support  an  award  of  reparation  (R.  73).  This  criti- 
cism of  the  Court  rests  solely  on  the  ground  that  the  evi- 
dence affords  a  basis  for  determining  the  "amount"  of  the 
damages  allegedly  sustained  by  Martin  Brothers.  In  this 
criticism  not  only  does  the  Court  err  because  the  record 
affords  substantial  support  for  a  determination  that  Martin 
Brothers  failed  to  establish  with  any  reasonable  exactitude 
the  amount  of  damages  allegedly  sustained,  but  it  also  errs 
in  failing  to  recognize  that  the  fact,  as  well  as  the  amount,  of 
damages  must  be  proved.  As  the  Supreme  Court  said  in 
Pennsylvania  R.Co.  v.  International  Coal  Co.  (1913),  230 
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U.S.  184,  204,  with  respect  to  an  action  for  damajges  under 

the  Interstate  Commerce  Act: 

"The  statute  gives  a  right  of  action  for  damages  to 
the  injured  party,  and  by  the  use  of  these  legal  terms 
clearly  indicated  that  the  damages  recoverable  were 
those  known  to  the  law  and  intended  as  compensation 
for  the  injury  sustained.  It  is  elementary  that  in  a  suit 
at  law  both  the  fact  and  the  ainount  of  the  damage  must 
be  proved."  (Emphasis  by  the  Court.) 

Certainly,  the  failure  of  Martin  Brothers  to  use  some  200 
cars  for  periods  ranging  from  three  to  eight  days  during 
the  228-day  complaint  period,  and  the  cancelling  of  orders 
for  cars  on  many  days  of  the  complaint  period,  constitute 
substantial  evidence  that  Martin  Brothers  was  not  in  fact 
damaged  as  alleged. 

CONCLUSION 

In  view  of  the  foregoing,  it  is  respectfully  submitted  that 
the  judgment  of  the  District  Court  should  be  reversed  and 
the  case  remanded  with  instructions  that  the  Court  enter  a 
judgment  sustaining  the  validity  of  the  report  and  order 
of  the  Interstate  Commerce  Commission  and  dismissing  the 
action. 

James  C.  Dezendorf, 
George  B.  Campbell, 
James  E.  Lyons, 
Charles  W.  Burkett,  Jr., 
Attorneys  for  Appellant 
Southern  Pacific  Company 
San  Francisco,  California, 
April  9,  1954. 
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Certificate  of  Service 

I  hereby  certify  that  I  have  this  day  served  the  foregoing 
document  upon  counsel  for  appellee  by  mailing,  by  first- 
class  mail,  three  copies  thereof  addressed  to  Messrs.  Irving 
Rand  and  Donald  A.  Schafer,  Public  Service  Building,  Port- 
land 4,  Oregon,  and  one  copy  thereof  addressed  to  Mr. 
George  L.  Quinn,  Bowen  Building,  Washington  5,  B.C. 

Dated  at  San  Francisco,  California,  this  9th  day  of  April, 
1954. 

Charles  W.  Burkett,  Jr. 
Of  Counsel  for  Appellant 
Southern  Pacific  Company 
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BRIEF  OF  APPELLEE, 
THE  MARTIN  BROTHERS  BOX  COMPANY 


Appeal  from  the  United  States  District  Court  for  the 
District  of  Oregon. 


STATEMENT  AS  TO  JURISDICTION 

The  appellee,  The  Martin  Brothers  Box  Company, 
filed  with  the  Interstate  Commerce  Commission  a  com- 
plaint against  the  appellant,  Southern  Pacific  Company, 
under  the  provisions  of  the  Interstate  Commerce  Act, 
as  amended,  49  U.S.C.A.,  sections  1  et  seq.  The  Com- 
mission by  order  dismissed  the  complaint.  The  Com- 
mission denied  a  petition  for  reconsideration.  Appellee 


under  the  provisions  of  the  Urgent  Deficiencies  Act  of 
1913,  38  Stat.  219,  28  U.S.C.  §  41-43-48,  28  U.S.C.A.  § 
1336,  1398,  2321,  2322,  2323,  2324,  2325  and  section  17  (9) 
of  the  Interstate  Commerce  Act,  54  Stat.  916,  49  U.S.C. 
17,  petitioned  the  District  Court  of  the  United  States  for 
the  District  of  Oregon  to  set  aside  and  annul  this  order 
and  to  remand  the  matter  to  the  Commission.  The  scope 
of  the  review  of  the  matter  by  said  District  Court  is  set 
forth  in  the  Administrative  Procedure  Act,  Title  5,  U.S. 
C.A.,  section  1009. 

The  complaint  before  the  I.C.C.  is  set  forth  in  the 
printed  Transcript  of  Record  (hereinafter  designated  R.) 
at  pages  77-81;  the  order  of  the  Commission  dismissing 
the  complaint  at  page  127;  the  order  denying  recon- 
sideration at  page  128;  the  amended  petition  filed  with 
the  District  Court  at  pages  3-28. 

The  authority  of  a  single  judge  in  a  case  of  this 
character  is  confirmed  in  U.  S.  v.  I.  C.  C,  337  U.S.  426, 
69  S.  Ct.  1410. 

The  jurisdiction  of  the  Court  of  Appeals  for  the 
Ninth  Circuit  is  said  by  the  appellants  to  be  based  upon 
section  225,  Title  28,  U.S.  Code. 


APPELLEE'S  STATEMENT  OF  THE  CASE 

The  appellee,  The  Martin  Brothers  Box  Company, 
deeming  the  statement  in  the  brief  of  appellant,  South- 
ern Pacific  Company,  and  the  statement  in  the  brief  of 
appellant,  Interstate  Commerce  Commission,  inadequate 
and  in  some  respects  inaccurate,  presents  to  this  Court 
the  following: 

Martin,  manufacturer  since  1909  of  boxes  and  other 
containers  in  Toledo,  Ohio,  desiring  an  assured  supply  of 
lumber  for  the  Toledo  plant,  purchased  a  sawmill  on 
the  lines  of  Southern  Pacific  at  Oakland,  Oregon,  and 
rights  to  large  quantities  of  standing  timber,  in  March 
of  1946.  Martin  made  the  decision  to  acquire  the  Oak- 
land plant  for  the  reason  also  that  there  was  a  large 
and  profitable  market  to  be  had  in  the  west  for  wire- 
bound  boxes  for  vegetables,  fruits  and  meat  products. 
The  Oakland  plant  is  located  on  the  Siskiyou  line  of 
Southern  Pacific  Company,  and  there  is  no  means  of 
transportation  by  rail  to  or  from  Oakland  other  than 
that  furnished  by  Southern  Pacific.  Prior  to  the  pur- 
chase by  Martin  of  its  Oakland  plant  the  question  of 
adequate  rail  transportation  was  discussed  with  officers 
of  Southern  Pacific,  and  Southern  Pacific  was  told  that 
Martin  was  going  to  start  the  manufacture  of  wire- 
bound  boxes  at  its  plant  at  Oakland,  and  ship  lumber 
for  the  manufacture  of  wirebound  boxes  to  its  plant  at 
Toledo,  Ohio,  in  addition  to  the  products  which  were 
produced  by  the  former  owner  of  the  sawmill,  and  what 
Martin's  freight  car  requirements  would  be,  and  Martin 
was  given  assurances  that  cars  could  be  obtained. 


upon  purchasing  the  mill,  Martin  enlarged  the  plant, 
increasing  the  car  loading  capacity  from  6  cars  to  25 
cars,  and  installing  wirebound  box  making  machinery 
and  other  equipment. 

Before  the  end  of  1946,  difficulty  in  obtaining  cars 
for  transporting  the  products  of  the  Oakland  plant  was 
encountered,  and  the  salesmen  of  Martin  were  instructed 
to  relax  their  sales  efforts.  During  1947,  the  difficulties 
in  obtaining  cars  became  so  aggravated  that  on  October 
14,  1947,  Martin  filed  with  the  Interstate  Commerce 
Commission  a  complaint  demanding,  among  other 
things,  that  Southern  Pacific  Company  be  required  by 
order  of  the  Commission  to  furnish  to  Martin  adequate 
transportation.  By  the  time  the  matter  came  on  to  be 
heard  before  an  Examiner  Martin's  Oakland  plant  was 
no  longer  being  deprived  of  necessary  cars  by  Southern 
Pacific.  There  remained  the  question  of  reparations  for 
the  damages  caused  during  the  complaint  period,  from 
January  1,  1947,  to  September  30,  1947,  by  the  failure 
of  Southern  Pacific  Company  to  furnish  adequate  trans- 
portation. During  this  complaint  period  Martin  had 
business  sufficient  for  the  use  of  and  could  have  used 
13  cars  per  day,  and  required  an  absolute  minimum 
average  of  8.4  box  cars  for  each  working  day  to  transport 
the  products  of  the  Oakland  plant  in  interstate  com- 
merce. During  this  period  Southern  Pacific  Company 
furnished  a  total  of  593  cars  (an  adjusted  figure,  using 

2  or  3  refrigerator  cars  as  equivalent  to  1  box  car),  in- 
cluding stock  cars,  restricted  destination  cars,  refrigera- 
tor cars  and  other  inferior  cars,  or  an  average  of  about 

3  cars  per  working  day.  At  the  hearing  Southern  Pacific 


Company  showed  that  it  had  been  supplying  shippers 
along  its  lines,  other  than  Martin,  with  an  average  of 
80  per  cent  or  better  of  their  transportation  require- 
ments. 

On  the  basis  of  this  showing,  the  Examiner  found 
that  Martin,  as  compared  to  other  shippers  on  the  lines 
of  Southern  Pacific  Company,  had  been  discriminated 
against  and  that  this  discrimination  was  in  violation  of 
the  Interstate  Commerce  Act,  and  that  Martin  was  en- 
titled to  reparations  in  the  sum  of  $135,220.56  (R.  106). 

To  this  report  of  the  Examiner  Martin  filed  with  the 
Commission  exceptions  contending  that  the  amount  of 
reparations  should  be  a  larger  amount,  and  otherwise 
accepting  the  said  report  proposed  by  the  Examiner  in 
full  (R.  10). 

Southern  Pacific  filed  exceptions  to  the  report  of  the 
Examiner  which  are  generally  referred  to  in  the  petition 
of  Martin  in  the  District  Court  (R.  10  to  18).  There- 
after, at  the  request  of  Southern  Pacific,  oral  argument 
of  the  matter  was  held  before  Division  3  of  the  Com- 
mission, consisting  of  three  commissioners.  On  the  12th 
day  of  March,  1951,  a  report  was  issued  by  the  Commis- 
sion by  Division  3,  containing  findings  and  conclusions, 
and  an  order  was  issued  dismissing  Martin's  complaint 
(R.  108-127).  On  May  18,  1951,  Martin  filed  with  the 
Commission  a  petition  for  reconsideration  and  requested 
oral  argument  before  the  entire  Commission,  and  on 
July  14,  1951,  Southern  Pacific  filed  its  reply  to  said 
petition.  Thereafter,  on  July  30,  1951,  at  a  general  ses- 
sion of  the  Commission,  it  was  ordered  that  the  petition 
for  reconsideration  be  denied  (R.  128). 


Thereupon,  Martin  petitioned  the  District  Court  of 
the  United  States  for  the  District  of  Oregon  for  a  review 
and  reversal  of  the  conclusion  and  determination  of  the 
Commission  that  Martin  was  not  entitled  to  reparations 
(R.  3  to  28). 

The  District  Court  thoroughly  reviewed  the  entire 
record,  for  the  purpose,  as  stated  in  his  opinion,  of 
"determining  whether  there  was  a  rational  basis  for  the 
final  order  of  the  Commission,  and,  unless  the  order  is 
not  supported  by  substantial  evidence  or  is  contrary  to 
law,  it  may  not  be  disturbed"  (R.  44).  Upon  a  review 
of  the  record  and  on  the  basis  of  the  essential  facts  as 
found  and  determined  by  the  Commission,  supported 
by  substantial  evidence  in  the  record,  the  Court  deter- 
mined that  the  conclusion  of  the  Commission  was  erro- 
neous as  a  matter  of  law.  Accordingly,  the  District  Court 
set  aside  the  order  of  the  Commission  denying  repara- 
tions and  remanded  the  cause  to  the  Commission  for 
further  proceedings  not  inconsistent  with  the  Court's 
opinion,  findings  and  conclusions.  (R.  74-75), 

This  leaves  the  matter  before  this  Court  on  this 
appeal  for  a  determination  of  whether  the  conclusions 
of  the  Examiner  and  of  the  District  Court  were  correct 
upon  the  basis  of  essential  facts,  or  whether  the  conclu- 
sions of  the  Commission  were  correct.  This  issue,  which 
is  one  of  law,  will  be  more  fully  developed  in  our  argu- 
ment. 


SUMMARY  OF  ARGUMENT 

The  Examiner,  having  found  upon  substantial  evi- 
dence, and  the  Commission,  having  found  upon  the  same 
substantial  evidence,  and  the  Court,  having  found  upon 
the  same  substantial  evidence:  (a)  that  during  the 
period  in  controversy  the  common  carrier  in  interstate 
commerce.  Southern  Pacific  Company,  furnished  and 
supplied  all  shippers  using  its  transportation  facilities, 
other  than  the  complainant,  The  Martin  Brothers  Box 
Company,  with  from  80  per  cent  to  100  per  cent  of  the 
transportation  requirements  of  such  shippers;  and  (b) 
that  during  this  period  the  complainant  shipper  in  inter- 
state commerce,  The  Martin  Brothers  Box  Company, 
was  furnished  and  supplied  by  this  carrier  substantially 
less  than  50  per  cent  of  the  transportation  desired  and 
requested;  and  (c)  that  damage  in  substantial  amounts 
was  sustained  by  the  shipper,  The  Martin  Brothers  Box 
Company,  by  this  failure  of  the  carrier  to  furnish  the 
required  and  requested  transportation,  is  the  conclusion 
of  the  Commission,  that  the  complaint  of  the  shipper 
demanding  adequate  transportation  and  reparations  for 
past  failure  to  furnish  adequate  transportation  should  be 
dismissed,  a  proper  legal  conclusion  in  view  of  the  pro- 
visions of  the  Interstate  Commerce  Act. 

ARGUMENT 

Duty  of  Carriers 

Respecting  the  law  as  defining  the  duties  of  Southern 
Pacific,  which  is  admitted  to  be  a  common  carrier  en- 
gaged in  transporting  property  in  interstate  commerce 
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and  subject  to  the  Interstate  Commerce  Act,  we  sum- 
marize the  applicable  statutes  as  follows: 

Section  1  (4)  of  the  Interstate  Commerce  Act  (49 
U.S.C.A.  §  1)  makes  it  the  duty  of  every  common  car- 
rier subject  to  the  act  engaged  in  the  transportation  of 
passengers  or  property  to  provide  and  furnish  such 
transportation  upon  reasonable  request  therefor. 

Section  1  (11)  requires  that  every  such  common 
carrier  furnish  adequate  car  service,  and  establish,  ob- 
serve and  enforce  reasonable  rules  and  practices  with 
respect  to  car  service;  and  every  unjust  practice  with 
respect  to  car  service  is  prohibited  and  declared  to  be 
unlawful. 

Section  3  (1)  makes  is  unlawful  for  any  common 
carrier  subject  to  the  act  to  make,  give  or  cause  any 
undue  or  unreasonable  preference  or  advantage  to  any 
particular  person,  company,  corporation  or  locality,  or 
to  any  particular  description  of  traffic,  or  to  subject 
any  particular  person,  company,  corporation  or  locality 
or  description  of  traffic  to  any  undue  or  unreasonable 
prejudice  or  disadvantage  in  any  respect  whatsoever. 

Common  carriers  are  obliged  to  distribute  the  cars 
they  have  available  on  a  reasonable  basis.  According  to 
Brownsville  etc.  v.  St.  Louis  etc.,  Ry.  Co.,  91  F.  (2d)  502, 
the  Transportation  Act  of  1920  (§  1  (11)  supra)  makes 
it  the  duty  of  a  common  carrier  by  railroad  to  furnish 
the  shipper,  upon  reasonable  request,  with  necessary 
cars  for  the  movement  of  property  to  be  shipped,  and 
exacts  what  is  reasonable  from  carriers  who  transport 
freight  in  railroad  cars. 


Penn.  Ry.  Co.  v.  Puritan  Coal  Mining  Co.,  237  U.S. 
121,  holds  that  the  law  exacts  what  is  reasonable  from 
carriers,  and  "at  the  same  time,  requires  that  they 
should  be  equally  reasonable  in  the  treatment  of  their 
patrons.  In  case  of  car  shortage  occasioned  by  unex- 
pected demands,  they  are  bound  to  treat  shippers  fairly, 
if  not  identically." 

Midland  Valley  R.  Co.  v.  Barkley,  276  U.S.  482, 
holds  that  the  law  exacts  what  is  reasonable  from  such 
carriers. 

A  Commission  decision,  Ayrshire  Coal  Co.  v.  South- 
ern Ry.  Co.,  96  I.C.C.  161,  states  as  follows: 

"It  is  the  duty  of  a  carrier  to  furnish  reasonable 
car  supply  and  make  a  reasonable  and  equitable 
distribution  of  such  cars  as  it  has  available." 

We  think  that  under  these  statutory  provisions,  ac- 
cording to  their  plain  language  and  as  construed  by  the 
United  States  Supreme  Court  and  by  the  Commission 
itself,  there  can  be  no  question  concerning  the  duty  of 
Southern  Pacific  to  have  furnished  and  supplied  railroad 
cars  to  Martin  for  transportation  of  Martin's  products, 
in  substantially  the  same  proportion  and  ratio  in  times 
of  car  shortage  as  was  furnished  other  shippers  in  the 
same  or  other  territories  along  Southern  Pacific's  lines. 
It  was,  of  course,  the  duty  of  Southern  Pacific  in  ordi- 
nary times,  and  assuming  no  car  shortage,  to  furnish 
Martin  all  the  cars  requested  and  required  for  transpor- 
tation of  Martin's  products  in  interstate  commerce.  In 
time  of  shortage,  it  was  the  duty  of  Southern  Pacific 
to  make  a  reasonable  and  equitable  distribution  to  Mar- 
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tin  of  its  pro  rata  proportionate  share  of  the  available 
supply  of  cars. 

Judicial  Review 

The  trial  judge,  in  his  opinion  (R.  44),  outlined  the 
duties  of  the  court  upon  a  review  of  the  decision  of  the 
Interstate  Commerce  Commission,-  as  follows: 

"There  is  no  substantial  dispute  between  the 
parties  as  to  the  scope  of  review  by  this  court  of 
the  Commission's  order.  This  court,  according  to 
United  States  v.  Interstate  Commerce  Commission, 
(D.C.  Cir.  1951),  198  F.  2d  958,  964,  is 

'to  apply  the  standards  of  judicial  review  which 
are  generally  applicable  to  administrative  action — 
the  standards  reflected  in  the  Administrative  Pro- 
cedure Act,  §  1  et.  seq.  5  U.S.C.A.,  §  1001  et. 
seq.,  and  in  such  decisions  as  Universal  Camera 
Corp.  V.  N.  L.  R.  B.,  340  U.S.  474,  71  S.  Ct.  456,  95 
L.  Ed  456;  United  States  v.  Carolina  Freight  Car- 
riers Corp.,  315  U.S.  475,  489,  62  S.  Ct.  722,  86  L. 
Ed.  971;  Gray  v.  Powell,  314  U.S.  402,  412,  62  S. 
Ct.  326,  86  L.  Ed.  301;  Rochester  Telephone  Corp. 
V.  United  States,  307  U.S.  125,  129,  59  S.  Ct.  754, 
83  L.  Ed.  1147;  and  Chicago  Junction  Case,  264 
U.S.  258,  265,  44  S.  Ct.  317,  68  L.  Ed.  667.' 

"In  other  words,  this  court  is  limited  to  de- 
termining whether  there  was  a  rational  basis  for 
the  final  order  of  the  Commission,  and,  unless  the 
order  is  not  supported  by  substantial  evidence  or  is 
contrary  to  law,  it  may  not  be  disturbed." 

Later  in  the  opinion  the  trial  court  indicated  (R.  56), 

"I  previously  indicated  that  the  court  is  charged 
with  the  duty  of  determining  whether  there  is  a  ra- 
tional basis  for  the  Commission's  conclusions.  Or, 
stated  differently,  whether  the  Commission's  con- 
clusions are  supported  by  substantial  evidence,  con- 
sidering the  whole  record,  and  whether,  in  arriving 
at  those  conclusions,  it  correctly  applied  the  appli- 
cable   law." 
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In  the  case  of  New  York  Central  Ry.  Co.  v.  U.S.,  99 
F.  Supp.  394  (342  U.S.  890,  72  S.C.  201,  Affd  without 
opinion,)  the  Court  reviewed  an  order  of  the  Interstate 
Commerce  Commission  cancelHng  certain  new  rate 
schedules  of  certain  railroads.  The  Commission's  deci- 
sion was  attacked  as  being  erroneous  in  law,  unsupported 
by  essential  basic  findings,  and  unsupported  by  substan- 
tial evidence  on  the  record  as  a  whole.  The  Court  entered 
judgment  setting  aside  the  order  of  the  Commission.  The 
Court  said   (p.  401): 

"The  Commission  does  have  the  duty  to  set 
forth  in  its  report  the  'basic'  or  'essential'  or  'quasi- 
jurisdictional'  findings  necessary  to  support  its  ulti- 
mate conclusion,  though  it  must  be  recognized  that 
such  requirement  is  sometimes  obscured  in  vague 
questions  of  degree."  And  further:  "As  stated  in 
United  States  v.  Pierce  Auto  Freight  Lines,  Inc., 
1946,  327  U.S.  515,  533,  66  S.  Ct.  687,  90  L.  Ed. 
821,  an  ultimate  finding  is  not  enough  in  the  ab- 
sence of  a  basic  finding  to  support  it.  Where  the 
ultimate  finding,  as  here,  is  in  the  negative  form, 
the  report  must  contain  sufficient  basic  findings  of 
fact  to  warrant  a  reviewing  court  in  concluding  that 
the  Commission  was  not  without  rational  grounds 
for  refusing  to  find,  as  the  case  might  be,  that  the 
proposed  schedules  are  'just  and  reasonable'  ..." 

With  these  statements  of  the  scope  of  judicial  review 
in  mind,  let  us  now  turn  to  the  record  to  determine 
whether  the  trial  judge  misapplied  any  of  these  princi- 
ples as  contended  by  the  appellant,  Southern  Pacific 
Company,  and  the  appellant,  Interstate  Commerce 
Commission. 

We  have  divided  the  factual  situation  into  five  sub- 
headings, which  we  will  discuss  in  order. 
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Martin's  Freight  Car  Requirements 

The  record  shows  without  any  dispute  whatsoever 
that  during  the  complaint  period  The  Martin  Brothers 
Box  Company  was  manufacturing  at  the  Oakland,  Ore- 
gon, plant  sawn  lumber  and  rotary  cut  lumber,  or  ve- 
neer, and  wirebound  boxes  made  from  lumber.  Trans- 
portation of  these  products  required  only  box  cars.  Mar- 
tin had  no  use  for  stock  cars  or  flat  cars  or  gondola  cars 
or  refrigerator  cars,  except  as  a  desperate  substitute  for 
lacking  box  cars. 

Based  upon  competent  and  satisfactory  evidence, 
the  Examiner  found,  and  the  Commission  found,  and 
the  trial  court  found  the  following  to  be  established 
facts  concerning  the  railroad  car  requirements  of  The 
Martin  Brothers  Box  Company  for  transporting  the 
products  of  the  Oakland  plant  during  the  entire  com- 
plaint period  from  January  1,  1947,  to  September  30, 
1947,  inclusive: 

Martin  intended  to  continue  operation  of  the  lumber 
mill  bought  in  1946  and  estimated  that  about  5  or  6 
cars  would  be  needed  each  day  for  shipment  of  lumber. 
Martin  intended  to  (and  did)  enlarge  the  plant,  instal- 
ling machinery  and  producing  boxes,  and  estimated  that 
from  3  to  4  cars  would  be  needed  each  day  for  ship- 
ment of  the  boxes  produced  for  each  eight-hour  shift. 
With  two  shifts  operating,  freight  car  requirements  of  the 
plant  would  be  13  cars  per  day. 

District  Court  finding  -  R.  45-46 
Commission  finding  -  R.   110 
Examiner's  finding  -  R.  86 


13 

By  letters  dated  July  30  and  August  6,  1946,  Martin 
informed  Southern  Pacific  of  an  immediate  minimum  re- 
quirement of  36  cars  per  week  or  150  cars  per  month, 
and  that  the  needs  of  the  Oakland  plant  would  be  in- 
creasing to  about  250  cars  a  month. 

District  Court  finding  -   R.   46 
Commission  finding  -  R.   110-111 
Examiner's  finding  -  R.   87 

A  representative  of  Martin,  while  endeavoring  to 
secure  more  cars  from  Southern  Pacific,  in  a  discussion 
with  a  representative  of  Southern  Pacific,  was  told  that 
Martin's  fixed  quota  was  only  5  cars  per  day,  and  was 
later  told  that  the  quota  would  be  doubled  to  10  cars  a 
day,  although  there  was  doubt  because  of  the  car  short- 
age that  Martin  would  be  given  more  than  50  per  cent 
of  its  quota. 

District  Court  finding  -  R.  47 
Commission  finding  -  R.  112 
Examiner's  finding  -  R.  88-89 

The  Oakland  agent  of  Southern  Pacific  knew  that 
Martin  required  cars  in  addition  to  those  being  furnished 
by  Southern  Pacific,  and  attempted  to  obtain  additional 
cars  for  Martin  through  various  other  officials  of  South- 
ern Pacific. 

District  Court  finding  -  R.  47 
Commission  finding  -  R.  113 
Examiner's  finding  -  R.  89 

Martin  had  orders  from  customers  sufficient  for  oper- 
ation of  the  Oakland  plant  at  capacity  during  the  entire 
complaint  period,  but  for  lack  of  cars  was  only  able  to 
operate  one  shift  and  for  periods  of  time  was  required  to 
cease    operations. 
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District  Court  finding  -  R.  47-48 
Commission  finding   -   R.    113 
Examiner's  finding  -  R.  89 

Martin  required  about  65  carloads  of  lumber  a  month 
to  keep  each  shift  of  the  Toledo  plant  operating,  but  be- 
cause of  failure  of  Southern  Pacific  to  furnish  cars  was 
able  to  ship  to  Toledo  only  142  cars  during  the  entire 
complaint  period  and  the  Toledo  plant  ceased  two-shift 
operations  March  18,  1947. 

District  Court  finding  -  R.  48 
Comission  finding  -  R.  114 
Examiner's  finding  -  R.  90 

The  Oakland  agent  of  Southern  Pacific  admitted  that 
he  knew  Martin  wanted  and  desparately  needed  more 
cars  than  Martin  received,  and  this  agent  acknowledged 
that  Martin  demanded  more  cars  than  were  furnished. 

District  Court  finding  -   R.   47 
Commission  finding  -  R.  119 
Examiner's  finding  -  R.  95 

The  Examiner  made  a  finding  and  determination 
that  Southern  Pacific,  "knew  or  should  have  known  that 
complainant's  minimum  car  requirements  were  more 
than  150  cars  a  month  and  that  defendant  should  have 
furnished  to  complainant  about  80  per  cent  of  its  re- 
quirements, the  percentage  figure  that  it  admits  were 
furnished  on  the  average  to  other  shippers  on  its  lines 
during  this  period"  (R.  98),  and  on  this  basis  the  Ex- 
aminer "concluded  that  complainant  should  have  been 
furnished  an  average  of  6  cars  each  working  day" 
(R.  104). 
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The  Commission,  while  not  making  specific  findings 
as  to  the  daily  or  monthly  car  requirements  of  Martin, 
did  specifically  find  that  Martin  had  orders  from  cus- 
tomers requiring  operation  of  the  Oakland  plant  at  full 
capacity  during  the  entire  complaint  period  (R.  113)  and 
also  did  specifically  find  that  with  two  shifts  operating 
the  freight  car  requirements  v/ere  13  cars  each  day  (R. 
110).  The  Commission  further  specifically  determined  as 
one  of  its  Conclusions  "that  complainant  desired,  re- 
quired, and  attempted  to  secure  additional  cars  from  de- 
fendant"  (R.  125). 

The  District  Court  found  "in  view  of  the  produc- 
tive capacity  of  plaintiff's  lumber  and  box  manufactur- 
ing plants  at  Oakland  and  the  information  concerning 
such  operations  v/hich  were  communicated  to  defendant 
and  of  which  defendant  had  personal  knowledge,  plain- 
tiff was  entitled  to  a  quota  in  excess  of  5  cars  a  day.  How- 
ever, even  on  the  basis  of  only  5  cars  a  day,  the  evidence 
showed  that  the  plaintiff  did  not  receive  its  proportionate 
share  of  the  freight  cars  as  compared  to  freight  cars  re- 
ceived by  other  shippers"  (R.  65-66).  Earlier  in  his  opin- 
ion the  District  Court,  referring  to  the  conclusion  of  the 
Commission  that  "complainant  desired,  required,  and  at- 
tempted to  secure  additional  cars  from  the  defendant;" 
determined  that  the  findings  of  the  Commission  relative 
to  the  attempts  of  Martin  to  secure  additional  freight  cars 
are  supported  by  substantial  evidence  and  form  an  aae- 
quate  basis  for  this  conclusion  (R.  61)  of  the  Commission. 
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Requests  For  Cars 

Having  discussed  the  freight-car  requirements  of 
Martin,  we  now  turn  to  the  subject  of  the  reasonable 
requests  made  by  Martin  for  the  supply  of  such  cars  re- 
quired. 

In  the  report  of  the  Commission  (as  well  as  that  of 
the  Examiner)  it  is  specifically  found,  based  upon 
competent  and  satisfactory  evidence  in  each  instance, 
as  far  as  concerns  requests  for  transportation,  as  follows: 

1.  Before  purchasing  the  Oakland  plant  in  1946, 
Martin's  president  discussed  car  requirements  with  of- 
ficers of  Southern  Pacific  and  was  given  assurances  that 
cars  could  be  obtained. 

District  Court  finding  -  45 
Commission  finding  -  R.  110 
Examiner's  finding  -  R.  86 

2.  By  letters  in  1946,  Martin  informed  Southern  Pa- 
cific of  its  even  then  desperate  need  for  cars  and  that 
the  immediate  minimum  requirements  were  36  cars  per 
week  or  150  cars  per  month  and  that  the  needs  would  be 
increasing  to  about  250  cars  per  month. 

District  Court  finding     -  R.  46 
Commission  finding  -  R.   Ill 
Examiner's  finding  -  R.  87 

3.  At  various  times  prior  to  and  during  the  first  nine 
months  of  1947,  Martin's  officers  and  other  personnel 
complained  to  Southern  Pacific  that  adequate  cars  were 
not  being  received  and  that  additional  cars  were  urgently 
needed  to  fill  orders  of  producers  of  perishable  commod- 
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ities,  which,  in  turn,  urgently  needed  the  containers  for 

shipment  of  their  produce,  and  for  shipments  of  lumber 

to  the  Toledo  plant. 

District  Court  finding  -  R.  46 
Commission  finding  -  R.   Ill 
Examiner's  finding  -  R.  87 

4.  Martin's   salesmen   were   notified   to   stop   taking 

further  orders  and  at  different  intervals  were  permitted 

to  come  to  Oakland  in  an  effort  to  aid  in  the  attempt  to 

obtain   more   cars   from   Southern  Pacific, 

District  Court  finding  -  R.  46 
Commission  finding       -  R.   Ill 
Examiner's  finding  -  R.  88 

5.  One  of  the  salesmen  testified  at  the  hearing  that 
he  spent  one  and  one-half  months  in  Oakland  during 
the  fall  of  1946,  and  three  months  during  the  spring  of 
1947,  during  which  time  he  exerted  all  his  efforts  to  ob- 
taining more  cars.  He  made  daily  telephone  calls  each 
morning  before  7:45  A.  M.  to  the  office  of  Southern  Pa- 
cific's local  freight  agent  at  Roseburg,  Oregon,  and  went 
over  the  switch  list  with  Southern  Pacific's  employees 
to  ascertain  how  many  cars,  if  any,  were  to  be  spotted  at 
Martin's  plant  that  day. 

District  Court  finding  -  R.  46-47 
Commission  finding  -  R.  111-112 
Examiner's  finding  -  R.  88 

6.  On  several  occasions  this  employee  induced  South- 
ern Pacific's  employees  to  reconsider  and  assign  a  car  for 
Martin's  plant,  and,  "He  made  trips  to  Medford,  Oreg., 
and  called  on  the  defendant's  division  freight  and  pas- 
senger agent  who  agreed  to  do  all  he  could  to  afford 
relief." 


18 

District  Court  finding  -  R.  47 
Commission  finding  -  R.  112 
Examiner's  finding   -   R.   88 

7.  He  also  called  on  Southern  Pacific's  Freight  Traf- 
fic Manager  at  Portland  and  pleaded  for  cars. 

District    Court   finding    -    R.    47 

Commission  finding  -  R.   112 

Examiner's  finding  -  R.  88  ' 

8.  Southern  Pacific  maintained  an  agent  at  Oakland, 
who  was  in  daily  contact  with  Martin's  plant  and  some- 
times went  there  two  or  three  times  a  day.  In  addition, 
one  of  Martin's  employees  generally  visited  Southern 
Pacific's  office  at  Oakland,  both  in  the  forenoon  and 
afternoon  of  each  day.  While  there  he  often  called  the 
Southern  Pacific's  office  at  Eugene  with  respect  to  the 
assignment  of  cars  for  Martin. 

District  Court  finding  -  R.  47 
Commission  finding  -  R.  113 
Examiner's  finding  -   R.  95 

9.  In  the  period  subsequent  to  June  30,  1947,  the  dis- 
tribution of  cars  to  shippers  on  the  Portland  Division,  in- 
cluding Martin,  was  made  on  a  percentage-of-quota 
basis. 

District  Court  finding  -  R.  51 
Commission  finding  -  R.  118-119 
Examiner's  finding  -  R.  94-95 

10.  At   this   point   we   inject   a   quotation   from   the 

testimony  of  Mr.  Bogan,  the  Oakland  Agent  of  Southern 

Pacific : 

"Q.  You  knew  they  wanted  more  than  they  were 
getting? 
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A.  Yes,  because  they  were  loading  trucks  with 
boxes  and  hauling  them  out. 

Q.  Did  that  indicate  to  you  they  were  pretty 
desperate  for  cars? 

A.  Sure. 

Q.  Didn't  you  have  occasion  to  complain  to 
Martin  Box  that  Stapleton  was  using  your  tele- 
phone too  much? 

A.  That  was — he  did  use  it,  yes.  He  talked  to 
the  car  man  also. 

Q.  He  talked  to  the  man  at  Eugene? 

A.  Yes,  and  he  told  us  he  couldn't  do  it,  it  was 
against  the  rules  or  something  like  that. 

Q.  The  Eugene  man  told  you  he  was  using 
Southern  Pacific's  phone  more  than  Southern  Pa- 
cific was,  isn't  that  a  fact? 

A.  That's  right,  that's  about  it  all  right.  He 
wanted  to  find  out  what  cars  he  was  getting  and  so 
in  order  to  spot  the  cars  at,  if  he  wanted  them  at 
the  mill  or  the  box  plant  or  where  he  would  want 
it"   (R.  639). 

11.  Also  Mr.  Fred  J.  Martin,  President  of  Martin, 
personally  went  to  San  Francisco  to  see  officials  of 
Southern  Pacific  in  the  endeavor  of  securing  some  relief 
from  the  car  shortage,  and  was  told  to  see  Mr.  Nelson, 
Southern  Pacific  Freight  Traffic  Manager,  in  Portland, 
and  Mr.  Martin  did  go  to  Portland  and  did  see  Mr.  Nel- 
son, being,  according  to  Mr.  Nelson,  "very  much  upset 
about  the  fact  that  he  couldn't  get  sufficient  cars  to  sat- 
isfy him,  that  he  was  also  particularly  concerned  about 
the  fact,  as  he  stated  to  me,  that  we  would  not  permit 
Southern  Pacific  cars  to  go  off-line,  that  is,  to  some  con- 
nection of  the  Southern  Pacific  beyond  the  Southern 
Pacific"  (R.  602-603). 

12.  Also  D.  J.  Martin,  Manager  of  the  Toledo,  Ohio, 
plant  of  Martin,  on  August  1,  1947,  (Exhibit  12)  sent  the 
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following  Western  Union  Telegram  to  the  Freight  Traf- 
fic Manager,  Southern  Pacific  Railroad,  Portland,  Ore- 
gon, and  on  the  same  day  sent  an  identical  telegram  to 
the  Vice  President  of  the  Southern  Pacific  Railroad  at 
San  Francisco: 

"Your  failure  to  provide  adequate  empty  cars  for 
our  Oakland  Oregon  plant  means  that  substantial 
movement  of  material  for  our  Toledo  plant  has  been 
practically  eliminated.  It  has  become  necessary  for 
us  to  purchase  southern  hardwoods  in  lieu  of  fir 
produced  at  our  Oakland  plant.  This  means  loss  of 
movement  to  you  entirely.  Our  trade  prefers  boxes 
produced  from  fir  of  our  own  manufacture.  In  six 
weeks  only  two  cars  have  been  loaded  from  Oak- 
land v/hereas  thirty  cars  of  material  were  required 
and  released.  If  situation  continues  movement  will 
be  killed  completely  by  complete  diversion  to  south- 
ern hardwoods. 

"What  immediate  action  can  be  expected.  Wire 
or  telephone  us  Toledo"   (R.  784). 

13.  On  September  25,  1947,  The  Martin  Brothers 
Box  Company  sent  a  telegram  to  L.  P.  Hopkins,  South- 
ern Pacific  Superintendent  at  Portland,  from  Oakland, 
reading  (Exhibit  12-R.  787):  "Cars  promised  us  last 
two  days  not  arriving.  Situation  desperate." 

Not  only  was  reasonable  request  for  transportation 
made  as  the  statute  requires,  but  every  possible  effort 
was  made  by  Martin  to  secure  cars. 

The  trial  judge  thoroughly  considered  this  phase  of 
the  case.  His  opinion  in  this  regard  first  states  (R.  56- 
57): 

"I  previously  indicated  that  the  court  is 
charged  with  the  duty  of  determining  whether  there 
is  a  rational  basis  for  the  Commission's  conclusions. 
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Or,  stated  differently,  whether  the  Commission's 
conclusions  are  supported  by  substantial  evidence, 
considering  the  whole  record,  and  whether,  in  ar- 
riving at  those  conclusions,  it  correctly  applied  the 
applicable  law. 

"In  my  opinion,  the  statement  set  forth  in  the  second 
paragraph  of  the  conclusions  correctly  set  forth  the 
rules  of  law  relative  to  the  distribution  of  cars  by  a 
railroad.  A  railroad,  under  §  1  (4),  §  1  (11)  and  §  3 
( 1 )  of  the  Act  is  required : 

"1.  To  furnish  transportation  upon  reasonable  re- 
quest. 

"2.  To  establish  and  enforce  reasonable  rules  with 
respect  to  car  service. 

"3.  To  refrain  from  causing  any  undue  influence  or 
unreasonable  preference  or  advantage  to  any  par- 
ticular person,  company,  locality,  or  territory. 

"4.  To  treat  shippers  fairly,  if  not  identically,  in 
case  of  a  car  shortage. 

"There  remains  the  question  of  whether  the  other 
conclusions  are  supported  by  substantial  evidence 
and  are  not  contrary  to  law." 

The  Judge  then  continues  (R.  58) : 

"The  findings  of  the  Commission,  heretofore  sum- 
marized, and  the  evidence  upon  which  such  findings 
are  based,  show  the  continuous  request  of  plaintiff 
to  secure  additional  box  cars  to  partially  satisfy  its 
urgent  need  for  such   cars. 

"In  spite  of  defendant's  knowledge  of  the  needs  of 
plaintiff  and  its  almost  daily  requests  for  such  cars, 
defendant  contends  that  such  requests  do  not  meet 
the  requirements  of  specificity  demanded  by  the 
Act." 

And  then  after  showing  the  non-applicability  of  the 
cases  cited  by  Southern  Pacific,  the  trial  judge  quoted 
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the  conclusion  of  the  Commission  (R.  61)  that  "com- 
plainant desired,  required,  and  attempted  to  secure  ad- 
ditional cars  from  the  defendant;"  and  determined  that 
"The  findings  of  the  Commission  heretofore  summarized 
relative  to  the  attempts  of  plaintiff  to  secure  additional 
freight  cars  are  supported  by  substantial  evidence  and 
form  an  adequate  basis  for  this  conclusion  of  the  Com- 
mission." 

Later  in  the  opinion  (R.  65)  Judge  Solomon  stated: 

"I  have  previously  held  that  the  written  car  orders 
placed  by  plaintiff  with  the  defendant  were  no  in- 
dication of  the  number  of  cars  required,  needed,  or 
requested  by  the  plaintiff  and  that  the  plaintiff 
made  reasonable  requests  within  the  meaning  of  the 
Act  for  all  of  the  freight  cars  which  it  required." 

It  thus  appears  with  no  doubt  whatever  that  the 
Commission  and  the  trial  judge  also  determined  and 
concluded,  upon  the  basis  of  substantial  evidence,  that 
Martin  made  reasonable  requests  for  transportation  in 
accord  with  the  Interstate  Commerce  Act. 


Failure  To  Furnish  Cars 

The  next  matter  for  consideration  is  whether  during 
the  complaint  period  Southern  Pacific  supplied  to  Mar- 
tin an  adequate  supply  of  box  cars  for  transportation  of 
Martin's  products  in  interstate  commerce. 

First  in  this  connection  an  explanation  of  the  term 
"reefers"  is  in  order.  Southern  Pacific  spotted  on  Mar- 
tin's track  131  refrigerator  cars,  called  for  short  reefers. 
These   cars   are   highly   undesirable   and  unsatisfactory. 
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Mr.  Nelson,  Freight  Traffic  Manager  of  Southern  Pa- 
cific, explained  (R.  631)  that  the  doors  are  not  wide 
enough  to  load  lumber.  Mr.  Holland,  a  representative  of 
Martin,  testified  (R.  286)  that  it  is  practically  impos- 
sible to  get  a  hoister  or  any  mechanical  conveyor  into  a 
reefer  to  unload  the  boxes,  which  means  that  they  must 
be  handled  manually,  and  that  with  customers  having 
small  plants  the  spotting  of  several  reefers  instead  of 
one  car  meant  one  or  more  days  delay  in  loading  or 
unloading  due  to  switching  difficulties. 

The  Commission  found  that  Martin  was  furnished 
593  cars  during  the  period  from  January  1  to  September 
30,  1947,  inclusive,  or  an  average  of  about  3  cars  per  day. 
(R.  113).  The  Commission  adjusted  the  number  of  cars 
furnished  to  reflect  the  regulations  of  a  Service  Order 
of  the  Commission  permitting  the  use  of  two  or  three 
refrigerator  cars  in  place  of  one  box  car. 

Southern  Pacific  put  in  evidence  Exhibit  No.  41  (R. 
817)  showing  that  Martin  was  supplied  during  the  nine 
months  complaint  period  with  499  box  cars,  131  reefers, 
9  stock  cars  (Martin  was  shipping  no  cattle),  16  flat 
cars  and  9  gondolas  (Martin  was  shipping  no  coal).  This 
totals  664  cars.  Southern  Pacific  also  put  in  evidence 
Exhibit  No.  42  (R.  818  to  843),  designated  a  Statement 
Showing  Daily  Check  of  Freight  Cars  on  Spur  Track 
of  The  Martin  Brothers  Box  Company  at  Oakland  Dur- 
ing the  Period  January-September,  1947,  inclusive,  and 
showing  a  total  of  654  cars  of  all  classes  spotted  from 
January  2  to  September  30,  1947,  inclusive.  This  exhibit 
shows  that  11  cars  were  spotted  under  load,  and  5  cars 
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were  spotted  but  were  to  be  cleaned  by  Southern  Pa- 
cific before  being  loaded,  and  one  car  was  shown  to  have 
been  removed  from  the  spur  track  to  be  cleaned  (and 
was  never  returned),  and  131  cars  were  reefers.  De- 
ducting the  reefers  and  the  cars  spotted  under  load  and 
the  car  removed  for  cleaning  and  not  returned,  there 
remains  during  the  nine  months  period  511  cars  supplied 
by  Southern  Pacific  to  Martin  for  transportation  of 
Martin's  products,  of  which  34  cars  were  stock  cars,  flats 
or  gondolas. 

The  Commission,  as  above  stated,  found  that  during 
the  complaint  period  Martin  was  furnished  593  cars  or 
an  average  of  about  3  cars  per  working  day.  This  num- 
ber is  the  adjusted  number  above  referred  to.  A  sum- 
mary of  the  cars  furnished  as  taken  from  Exhibits  41  and 
42  put  in  evidence  by  Southern  Pacific  shows  the  fur- 
nishing of  477  satisfactory  box  cars,  34  stock  cars,  flats 
and  gondolas,  useable  only  in  extreme  emergency,  and 
131  reefers,  which  were  unloadable  for  lumber,  unac- 
ceptable for  boxes  and  of  restricted  destination  to  Cali- 
fornia (R.  511,  testimony  of  Mr.  B.  T.  Ayers,  Southern 
Pacific  Company's  Superintendent  of  Freight  Car  Serv- 
ice; and  Southern  Pacific's  Exhibit  No.  34— R.  798-802). 

The  number  of  cars  required  by  The  Martin  Brothers 
Box  Company  during  this  complaint  period  and  for 
which  reasonable  requests  were  made  approximated 
1,600,  and  the  number  furnished  by  Southern  Pacific, 
with  over- generous  calculation  in  favor  of  Southern 
Pacific,  was  593  cars,  or  considerably  less  than  half  of 
the  number  of  cars  requested  and  required. 
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Cars  Furnished  Other  Shippers 

With  this  in  mind,  let  us  turn  now  to  the  record  as 
to  the  cars  furnished  to  other  shippers  during  the  same 
period. 

Southern  Pacific  Company  put  in  evidence  Exhibit 
No.  31  (R.  797),  which  had  been  prepared  under  the 
direction  of  Mr.  Ayers,  which  showed  cars  ordered  and 
furnished  by  Southern  Pacific  during  the  first  nine 
months  of  the  year  1947.  This  exhibit  showed  and  this 
witness  testified  that  between  December  29,  1946,  and 
October  4,  1947,  an  overall  average  of  80  per  cent  of 
the  box,  flat  and  gondola  cars  ordered  were  furnished 
shippers  on  all  divisions  of  Southern  Pacific  Company, 
including  the  Portland  Division  (R.  507-508). 

The  Examiner  found  and  the  Commission  found  that 
during  the  period  in  question  Southern  Pacific  furnished 
an  overall  average  of  80  per  cent  of  the  car  requirements 
of  shippers  upon  its  lines  other  than  The  Martin  Broth- 
ers Box  Company.  The  trial  judge  analyzed  this  situa- 
tion by  months  during  the  complaint  period  (R.  64-68) 
and  showed  that  during  some  months  there  was  no 
general  shortage  of  box  cars,  and  that  during  the  periods 
in  which  there  was  little  or  no  shortage  of  box  cars  on 
the  Portland  Division,  The  Martin  Brothers  Box  Com- 
pany, nevertheless,  received  only  a  small  portion  of  the 
cars  which  it  required. 

The  Commission  and  the  trial  judge  found  as  a  fact 
that  Mr.  W.  F.  Forrest  for  The  Martin  Brothers  Box 
Company  traveled   7,752   miles  in  making  a  survey  of 
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other  shippers  on  the  lines  of  Southern  Pacific  and  found 
no  shortage  of  cars  with  any  shipper  at  competitive 
points.  He  also  during  the  complaint  period  was  Traffic 
Manager  for  Timber  Structures,  Inc.  at  Portland,  Ore- 
gon, and  requested  many  cars  from  Southern  Pacific  and 
experienced  no  difficulty  in  obtaining  cars  (R.  304-308). 
The  trial  judge  remarked  (R.  66), -referring  to  the  testi- 
mony of  Mr.  Forrest,  "This  testimony  was  uncontra- 
dicted and,  in  my  opinion,  is  corroborated  by  the  defen- 
dant's own  evidence." 

At  the  hearing  Martin  put  in  evidence  Exhibit  No. 
47  (R.  791-794),  which  was  an  excerpt  from  a  tran- 
script taken  before  the  Interstate  Commerce  Commis- 
sion on  April  30,  1947,  at  a  hearing  on  an  application  of 
a  water  carrier  for  additional  operating  authority.  The 
excerpt  consisted  of  testimony  by  a  representative  of 
Southern  Pacific  Company,  who  claimed  that  it  was  at 
that  time  experiencing  no  shortage  of  cars  available  for 
shippers. 

District  Court  finding  -  R.  50 
Commission  finding  -  R.  116 
Examiner's  finding  -   R.   92 

Reparations 

On  the  basis  of  the  record  so  made,  the  trial  court 
determined  as  a  matter  of  law  that  the  discrimination 
against  The  Martin  Brothers  Box  Company  so  practiced 
by  Southern  Pacific  Company  was  in  violation  of  the 
Interstate  Commerce  Act,  and  The  Martin  Brothers  Box 
Company  was  entitled  to  reparations  for  the  damages 
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sustained.  On  the  matter  of  reparations,  Martin  had 
prayed  in  the  petition  before  the  trial  court  that  the 
matter  be  remanded  to  the  Commission  with  specific 
directions  to  award  Martin  such  damages  as  the  Court 
should  find  Martin  to  be  entitled  to  under  the  evidence, 
and  for  further  action  not  inconsistent  with  the  Court's 
judgment.  The  trial  court  determined  (R.  73)  that  the 
record  contains  evidence  of  damage  to  support  an  award 
of  reparations  and  that  Martin  was  entitled  to  have  the 
matter  remanded  to  the  Commission  for  further  pro- 
ceedings in  conformity  with  the  opinion. 

The  matter  is  before  this  Court  now  upon  the  suffi- 
ciency of  the  conclusions  of  the  trial  court  and  not  upon 
the  question  of  the  amount  of  reparations. 

The  record  in  this  proceeding  before  the  Commis- 
sion and  before  the  District  Court  shows,  and  as  to  the 
facts  the  Examiner  and  the  Commission  and  the  District 
Court  found  as  facts  of  the  matter,  upon  clear  and  sat- 
isfactory evidence,  that  during  a  period  of  car  shortage 
generally: 

(1)  The  Martin  Brothers  Box  Company  desired  and 
required  for  transportation  of  its  products  in  interstate 
commerce  and  attempted  to  secure  from  the  common 
carrier.  Southern  Pacific  Company,  the  only  source  of 
railroad  interstate  transportation  from  Oakland,  Oregon, 
approximately  1,600  freight  cars  during  the  complaint 
period ; 

(2)  Martin  made  requests,  demands  and  prayerful 
importunities  for  car  service,  to  every  official  of  South- 
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ern  Pacific  Company,  from  the  lowly  station  agent  at 
Oakland  to  the  vice  president  in  San  Francisco; 

(3)  Martin  was  given  a  supply  of  cars  amounting  to 
about  one-third  of  Martin's  requirements  during  the 
complaint  period; 

(4)  Other  shippers  along  the  lines  of  Southern  Pa- 
cific with  heavy  pay-bottom  loads  and  situate  where 
Southern  Pacific  had  competition  with  other  rail  car- 
riers secured  during  this  period  from  Southern  Pacific 
from  80  per  cent  to  a  full  100  per  cent  of  their  car  service 
requirements ; 

(5)  The  damage  to  Martin  by  this  discrimination 
was  substantial  and  costly. 

Every  essential  element  necessary  to  the  establish- 
ment of  Martin's  claim  has  been  resolved  both  by  the 
Commission  and  by  the  District  Court,  in  favor  of  Mar- 
tin and  against  Southern  Pacific  Company. 

The  inexplicable  conclusion  of  the  Commission, 
which  was  held  by  the  District  Court  to  be  contrary  to 
the  Interstate  Commerce  Act,  that  on  the  facts  so  found 
Martin  was  not  entitled  to  any  relief,  will  be  discussed 
in  connection  with  our  consideration  of  the  briefs  of  the 
two  appellants. 
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THE  BRIEF  OF  APPELLANT, 
INTERSTATE  COMMERCE  COMMISSION 

The  Interstate  Commerce  Commission  is  a  party  in 
this  case,  not  by  virtue  of  any  interest  in  the  subject 
matter,  but  solely  by  virtue  of  statutory  necessity.  Title 
28,  Section  2322,  U.S.C.A.,  provides  that  an  action  to 
set  aside  an  order  of  the  Interstate  Commerce  Commis- 
sion shall  be  brought  by  or  against  the  United  States.  In 
this  particular  case  the  United  States,  through  the  At- 
torney General,  filed  an  answer  but  did  not  participate 
further  before  the  District  Court  and  has  taken  no  appeal 
from  the  District  Court  decision.  The  Commission,  how- 
ever, has  become  an  active  and  biased  advocate  of  the 
railroad. 

The  brief  of  the  Commission  contains,  after  a  state- 
ment as  to  jurisdiction,  a  statement  of  the  case.  This  state- 
ment is  inaccurate  in  the  following  respects: 

(1)  It  states  (p.  5)  that  the  order  of  the  Commission 
is  "here  under  attack,"  whereas  this  appeal  is  by  the 
railroad  and  the  Commission  to  sustain  the  order  of  the 
Commission  and  attacks  and  tries  to  upset  the  judgment 
of  the  District  Court. 

(2)  The  statement  describes  the  conclusions  of  the 
Commission  as  "ultimate  finding"  (p.  5  and  8),  thus 
adopting  the  device  used  by  the  appellant,  Southern  Pa- 
cific Company,  of  attempting  to  twist  legal  conclusions 
of  the  Commission  into  findings  of  fact.  This  device 
is  used  throughout  the  briefs  of  both  appellants.  In  the 
Commission  brief  on  page  8  the  words  "findings  of  ulti- 
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mate  fact"  and  "ultimate  finding"  both  appear  in  the 
Specification  of  Errors,  and  the  Commission  states  to 
this  Court  that  the  Court  below  could  do  no  more  than 
determine  whether  the  Commission's  "ultimate  findings 
of  fact  are  supported  by  substantial  evidence  on  the  rec- 
ord as  a  whole,  and  whether  such  record  contains  sub- 
stantial evidence  to  support  its  ultimate  findings." 

The  report  of  the  Commission  is  set  forth  in  the  rec- 
ord at  pages  108  to  126,  inclusive.  It  contains  17  pages 
of  findings  of  fact.  After  discussion  of  the  facts  for  17 
pages,  the  report  contains  a  heading,  "Conclusions",  and 
under  this  heading  the  Commission  concluded  as  a  mat- 
ter of  law  that  the  defendant  railroad  had  not  been 
shown  to  have  unduly  favored  shippers  other  than  Mar- 
tin, and  Martin  had  failed  to  establish  a  violation  of  the 
Interstate  Commerce  Act,  and  had  failed  to  present  evi- 
dence sufficient  to  support  an  award  of  reparation. 
These  conclusions  received  detailed  attention  by  Judge 
Solomon  in  his  opinion  (R.  61-73  inclusive),  and  more 
particular  reference  will  be  made  to  them  in  our  discus- 
sion of  the  brief  of  Southern  Pacific  Company. 

In  the  brief  of  the  Commission  following  this  mis- 
description of  these  conclusions  of  law  is  an  argument 
concerning  the  scope  of  judicial  review  of  Commission 
orders.  This  contains  a  discussion  of  cases  of  the  Su- 
preme Court  of  the  United  States  and  other  courts,  re- 
ferring generally  to  the  nature  of  the  judicial  function  in 
reviewing  orders  of  administrative  tribunals.  The  dis- 
cussion does  not  inform  the  Court  of  the  existence  of 
the   Administrative    Procedure   Act    of   June    11,    1946, 
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(Title  5  U.S.C.A.,  Sections  1001-1011).  The  judicial  re- 
view section  of  this  Act  (Section  1009)  grants  to  any 
person  suffering  legal  wrong  because  of  any  agency  ac- 
tion, or  aggrieved  thereby,  judicial  review  thereof.  The 
reviewing  court  shall  hold  unlawful  and  set  aside  agency 
action,  findings  and  conclusions  found  to  be  (1)  arbi- 
trary, capricious,  an  abuse  of  discretion,  or  otherwise  not 
in  accordance  with  law,  or,  (2)  not  supported  by  sub- 
stantial evidence.  This  is  the  nature  of  the  review  to 
which  Martin  was  entitled  in  the  District  Court  under 
this  Act  and  under  the  decision  of  the  Supreme  Court 
of  the  United  States  in  U.S.  v.  I.C.C,  337  U.S.  426,  to 
which  reference  is  made  in  the  statement  as  to  jurisdic- 
tion in  the  brief  of  the  appellant  Commission. 

The  nature  of  the  judicial  review  to  which  a  party, 
aggrieved  by  an  order  of  the  Interstate  Commerce  Com- 
mission, is  entitled,  is  delineated  by  Judge  Solomon  in 
his  opinion  in  this  case,  which  we  have  heretofore  quoted 
in  part,  and  also  by  Judge  Magruder  in  N.  Y.  Central 
R.  Co.  V.  U.S.,  heretofore  referred  to  in  this  brief.  We 
see  no  occasion  for  further  elaboration  on  the  nature  of 
the  review  to  which  Martin  was  entitled  or  the  duties  of 
Judge  Solomon  as  a  reviewing  judge.  Judge  Solomon 
determined  that  the  findings  of  fact  of  the  Commission 
were  based  upon  substantial  evidence  and  that  the  con- 
clusions of  law  of  the  Commission  were  arbitrary  and 
capricious  and  not  in  accordance  with  law  and  not  sup- 
ported by  substantial  evidence. 

The  brief  of  the  Commission  next  proceeds  with  a 
recital  of  portions  of  evidence  in  the  record,  upon  the 
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basis  of  which  the  Commission  made  its  findings  of 
fact.  This  recital  is  of  little  assistance  to  this  Court, 
since  the  Commission  is  in  no  wise  attacking  its  own 
findings  of  fact  contained  in  its  report.  We  desire,  how- 
ever to  correct  several  inaccuracies  in  this  recital  of  the 
evidence.  ' 

The  Commission  states  in  effect  (p.  26)  that  the 
Freight  Traffic  Manager  of  Southern  Pacific  Com- 
pany testified  that  the  movement  of  traffic  out  of  the 
Martin  Brothers  plant  ranged  from  as  little  as  17  cars 
a  month  to  over  100  cars  a  month.  The  brief  neglects 
to  state  that  this  witness  corrected  this  statement  before 
leaving  the  witness  stand  (R.  632-633),  stating,  "As  a 
matter  of  fact  I'm  incorrect  in  my  statement  because  it 
was  in  the  month  of  April,  1945,  when  Wilson  Timber 
Company  owned  the  mill.  I'm  sorry.  I  didn't  intend  to 
do  that.  I  will  give  you  the  minimum  number  of  ship- 
ments that  Martin  shipped  in  the  time  he  was  in  con- 
trol, if  you  want." 

On  page  28  the  Commission  states  that  the  evidence 
shows  that  there  was  a  "critical  shortage"  of  cars  on 
the  Southern  Pacific,  "a  fact  admitted  by  appellee's 
president".  Southern  Pacific's  own  records  showed  no 
critical  shortage  at  any  time  during  the  complaint  period. 
As  Judge  Solomon  pointed  out,  during  the  many  months 
of  the  complaint  period,  according  to  the  evidence 
Southern  Pacific  had  submitted,  there  was  no  shortage 
of  box  cars.  In  addition,  the  president  of  Martin  was 
speaking  (R.  177-178)  only  about  his  company's  being 
shorted  and  not  about  Southern  Pacific's  being  short  of 
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cars.  By  no  stretch  of  the  imagination  can  the  testimony 
of  the  president  be  construed  as  indicating  or  implying 
a  critical  or  other  shortage  of  cars  on  the  lines  of  South- 
ern Pacific.  He  was  plainly  speaking  about  the  failure  of 
Southern  Pacific  to  deliver  cars  to  his  plant  at  Oakland. 

On  the  following  page  (p.  29)  the  Commission  refers 
to  demurrage  rules  and  regulations,  impliedly  suggesting 
that  demurrage  was  charged  to  Martin,  whereas  there  is 
not  one  iota  of  evidence  in  the  entire  record  of  any  de- 
murrage charged  against  Martin,  and  it  must  be  pre- 
sumed that  appellant,  Southern  Pacific,  would  have 
produced  any  such  evidence  favorable  to  its  cause,  if  any 
existed. 

On  page  29  the  Commission  states  that  the  record 
shows  that  Martin  v/as  furnished  all  the  cars  for  which 
it  placed  specific  orders  during  the  nine-month  period 
covered  by  the  complaint.  This  same  theme  runs 
throughout  the  brief  of  Southern  Pacific,  expressed  in 
different  fashion  on  different  pages,  but  all  intended  to 
induce  this  Court  to  believe  that  no  requests  for  cars  were 
made  by  Martin  which  were  not  recorded  on  a  written 
order  form  either  by  an  agent  of  Southern  Pacific  or  an 
employee  of  Martin.  In  answer  to  this  contention  it 
should  be  stated,  in  the  first  place,  that  there  is  no 
statutory  provision  in  the  Interstate  Commerce  Act,  or 
otherwise,  that  requests  for  cars  must  be  anything  other 
than  "reasonable".  Southern  Pacific  admittedly  had  no 
tariff  schedule  or  rule  of  any  kind  requiring  written 
orders  for  cars,  and  admits  having  filled  many  and  pos- 
sibly  practically    ail    requests   of   shippers   for   cars    by 
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phone  or  oral  requests  of  one  kind  or  another.  Southern 
Pacific  admits  having  deHvered  to  the  siding  of  Martin 
during  the  complaint  period,  pursuant  to  requests  of  one 
kind  or  another  made  by  Martin,  a  total  of  664  cars,  or 
an  adjusted  total  of  593  cars,  while  asserting  that  Mar- 
tin only  ordered  565  cars,  and  that  written  car  order 
forms  in  possession  of  Southern  Pacific,  but  not  in  the 
record  in  this  case,  show  requests  during  this  period  for 
only  said  565  cars. 

The  record  conclusively  shows  that  cars  were  fur- 
nished to  Martin  during  the  complaint  period  without 
any  reference  whatsoever  to  the  so-called  specific  order 
forms  continually  referred  to  by  Southern  Pacific.  To 
begin  with,  at  no  time  during  the  complaint  period  did 
Southern  Pacific  spot  on  Martin's  track  any  specific  car 
in  response  to  any  particular  written  form.  Mr.  Bogan, 
the   Southern   Pacific   agent   at   Oakland,    testified    (R. 

638): 

"Q.  Did  they  know  it  at  Eugene,  what  cars  Mar- 
tin Box  could  have? 

A.  Yes,  most  of  the  time  they  did.  That's  what 
we  were  doing,  called  Eugene  lots  of  times  to  find 
out  how  many  we  were  going  to  get. 

Q.  Then  when  you  found  that  out,  an  order 
would  be  placed? 

A.  Yes. 

Q.  Is  that  right? 

A.  That's  right." 

Mr.  Bogan  further  testified  (R.  638),  "while  I  Vv^as 
down  at  the  mill  or  something  like  that,  they  wanted 
certain  cars,  then  I'd  make  out  the  order  when  I  got  up 
to  the  depot  and  I'd  put  the  order  number  and  send  it 
in.  The  orders  were  sent  to  the  Eugene  office." 
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The  next  step  in  thivS  order  form  process  has  been 
described  by  Mr.  J.  R.  Robinson,  Special  Clerk.  Bureau 
of  Transportation  Research,  Southern  Pacific  (R.  566- 
590),  who  in  January,  1948,  after  the  complaint  in  this 
matter  had  been  filed  with  the  Commission,  came  to 
Oregon  and  studied  these  forms.  He  said  he  took  the  list 
of  cars  placed  on  the  tracks  of  Martin  and  these  forms 
and  by  a  process  of  "counting"  two  for  one  and  three  for 
one  made  the  two  jibe.  For  example,  he  was  asked 
(R.  574): 

"Q.  In  each  of  these  cases,  did  you  check  the 
original  car  order  before  deciding  how  the  reefers 
should  be  counted,  is  that  right?"  and  he  answered: 

"A.  That's  right." 

Again  (R.  575)  he  was  asked: 

"Q.  Order  381,  five  reefers  furnished.  How  did 
you  count  the  first  three?" 

And  the  answer  was: 

"A.  I  broke  them  down  a  little  different  from 
that.  The  first  two  I  counted  as  one,  the  next  two 
as  one  and  then  the  next  fella  I  threw  in  with  the 
other  six  cars  and  I  counted  those  as  two  cars." 

Further  with  reference  to  these  forms  is  the  testi- 
mony of  this  witness  as  to  their  alteration  by  employees 
of  Southern  Pacific.  We  quote  from  Mr.  Robinson's 
testimony  (R.  586-587)  as  follows: 

"Q.  (By  Mr.  Schafer)  I  just  have  one  question 
or  so,  Mr.  Robinson.  Refer,  please,  to  the  original 
of  what  you  call  a  car  order  for  the  date  June  16th. 
I  note  that  it  shows  the  order  placed  June  16,  but 
orginally  when  you  came  to  the  place  where  you 
show  the  cars  applied  to  fill  the  order,  it  shows  that 
that  car  was  actually  furnished  on  the  14th.  Then 
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later  someone  has  scratched  out  in  blue  pencil  the 
14th  and  written  in  there  'spotted  11  a.  m.,  18th'> 
Do  you  know  anything  about  that? 

A.  That's  none  of  my  writing.    It  was  on  there. 

Q.  I  note  throughout  this  sheaf  of  original  car 
orders  notations  in  blue  pencil;  you  don't  know  who 
put  those  notations  in  there,  do  you? 

A.  I  believe  the  auditors  of  the  Pacific  Car  De- 
murrage Bureau — they  are  required  to  go  to  the 
various  stations  on  the  railroad  and  check  the  prep- 
aration of  the  car  demurrage  sheets  and  also  the  un- 
derlying documents  of  the  car  orders  to  see  that 
agents  are  complying  with  the  preparation  of  those 
documents.    I  believe  that  was  an  auditor's  marks.'* 

The   Commission  found  in  its  report   (R.    119-120) 

with  respect  to  these  "orders"  as  follows: 

"Under  normal  conditions  it  is  the  practice  for 
shippers  to  order  the  specific  number  of  cars 
wanted,  and  therefore,  the  defendant  insists  that 
inasmuch  as  the  complainant  received  more  cars 
than  were  specifically  ordered,  it  has  no  legitimate 
reason  to  complain  that  the  distribution  of  cars  made 
was  other  than  reasonable.  The  complainant  indi- 
cated generally  that  it  wanted  more  cars  than  were 
furnished  and  this  is  admitted  by  the  Oakland  agent 
of  the  defendant.  It  appears  that  the  written  car 
order  blanks,  which  were  filled  out  and  given  to 
the  defendant's  agent  after  the  complainant  knew 
what  cars  had  been  assigned  to  it  for  the  particular 
day,  were  to  a  large  extent  nothing  more  than  a 
written  confirmation,  for  the  defendant's  records, 
that  the  complainant  wanted  the  cars  that  had  been 
assigned  to  it  for  that  day." 

Previously  the  Examiner  had  made  the  same  finding 
in  identical  language  with  that  of  the  Commission,  and 
Southern  Pacific  filed  exceptions  to  this  finding  as  fol- 
lows: 
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"To  the  finding  of  the  Examiner  that  it  was  the 
usual  practice  of  complainant's  employee  to  ascer- 
tain from  defendant's  office  at  Eugene  how  many 
cars  had  been  assigned  to  complainant  and  then 
place  complainant's  order  only  for  cars  so  assigned 
(last  sentence  of  last  full  paragraph  on  sheet  6).  This 
exception  is  made  on  the  ground  that  such  finding 
is  unsupported  by  the  evidence  which  only  showed 
this  practice  to  be  occasional  ..."  (R.  12;  Empha- 
sis  supplied). 

And  again  there  is  the  undisputed  evidence  in  the 
record  that  Mr.  Bogan  sent  the  order  forms  to  Eugene, 
and  that  the  cars  supplied  were  "counted"  against  these 
forms,  but  at  the  same  time  a  large  number  of  empties 
cam.e  into  Oakland  from  south  of  Oakland,  Roseburg, 
etc.  and  were  placed  on  Martin's  spur;  and  as  to  these 
cars  there  is  no  evidence  in  the  record  of  any  "specific 
orders"  being  in  existence. 

Also  during  the  complaint  period  cars  loaded  with 
materials  destined  for  use  in  the  plant  of  Martin  at  Oak- 
land (to  the  number  of  not  less  tlian  11  according  to 
Southern  Pacific's  Exhibit  No.  42  -  R.  818)  were  placed 
for  unloading  on  Martin's  track  and  were  appropriated 
for  re-loading  to  transport  boxes  or  lumber  to  Martin's 
customers.  There  is  no  pretense  that  these  cars  were 
"applied"  or  "counted"  or  otherwise  considered  in  re- 
sponse to  any  "specific  car  orders"  or  that  the  appro- 
priation of  these  cars  was  not  a  reasonable  request  for 
their  use. 

It  ill  behooves  the  Commission,  an  agency  of  the 
United  States,  to  state  to  this  Court  (Commission  Brief, 
page   29)    that  the  record  shows  that  Martin  was  fur- 
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nished  all  the  cars  for  which  it  placed  specific  orders 
during  the  nine-month  period  covered  by  the  complaint, 
when  the  Commission  in  the  official  report  in  this  same 
matter  has  found  and  determined  that  these  "specific 
orders"  refer  to  written  car  order  blanks,  which  "were 
to  a  large  extent  nothing  more  than  a  written  confirma- 
tion, for  the  defendant's  records,-  that  the  complainant 
wanted  the  cars  that  had  been  assigned  to  it  for  that 
day"  (R.  119)  and  when  the  Commission  in  this  same 
matter  has  officially  concluded  that  after  June  30  in  the 
complaint  period  "more  cars  were  furnished  than  were 
requested  by  written  orders,  though  some  delays  were 
experienced;  that  complainant  desired,  required,  and  at- 
tempted to  secure  additional  cars  from  defendant"  (R. 
124-25). 

The  trial  judge  went  into  this  situation  in  detail  and 

concluded:  (R.  65) 

"I  have  previously  held  that  the  written  car 
orders  placed  by  plaintiff  with  the  defendant  were 
no  indication  of  the  number  of  cars  required,  needed, 
or  requested  by  the  plaintiff  and  that  the  plaintiff 
made  reasonable  requests  within  the  meaning  of  the 
Act  for  all  of  the  freight  cars  which  it  required. 

"The  Commission  found  that,  during  the  com- 
plaint period,  plaintiff  had  orders  for  and  could  have 
operated  at  capacity  except  for  the  lack  of  freight 
cars;  that  the  plaintiff  required  13  freight  cars  a 
day  to  operate  at  capacity.  The  Commission  also 
referred  to  the  testimony  of  one  of  the  plaintiff's 
witnesses  who  testified  that  the  quota  of  plaintiff 
was  only  5  cars  a  day,  the  same  that  had  been  as- 
signed to  the  former  owner  who  only  operated  a 
lumber  mill  and  had  no  box  manufacturing  facil- 
ities, but  that  plaintiff's  quota  would  be  raised  to 
10  cars  a  day." 
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The  Commission  in  the  brief  next  misnames  its  con- 
clusions of  law  as  "ultimate  finding  of  fact"  (p.  30),  and 
then  sets  forth  the  testimony  before  the  Examiner  of 
Mr.  Nelson  (Brief  p.  31),  concerning  the  lack  of  cars 
during  the  complaint  period:  "why  we  received  thou- 
sands of  complaints,  by  letter,  by  telegram,  by  tele- 
phone, by  word  of  mouth  and  otherwise."  The  Commis- 
sion assigns  no  reason  why  Mr.  Nelson's  testimony  to 
this  effect  should  have  more  evidentiary  value  than  that 
of  Mr.  J.  B.  Egan,  of  the  Transportation  Research  Bu- 
reau of  Southern  Pacific,  who  testified  before  the  Com- 
mission on  April  30,  1947,  (R.  791-792):  "Well,  the 
information  that  I  am  able  to  obtain  right  at  the  present 
time,  particularly  in  the  handling  of  lumber  in  the  State 
of  Oregon,  there  is  no  shortage  of  cars  on  Southern  Pa- 
cific at  the  present  time." 

Finally  the  Commission  in  its  brief  (p.  32)  winds  up 
with  the  astounding  statement  that  the  record  fails  to 
show  that  the  appellee  was  subjected  to  competition 
since  it  produced  only  boxes  and  was  not  engaged  in  the 
sale  of  lumber  as  such,  and  in  the  absence  of  proof  of 
competition  and  allegation  of  undue  prejudice  cannot 
be  sustained. 

The  record  abundantly  shows  and  the  Commission 
had  previously  found  (R.  122-124  -  see  also  Exhibit  11 
-  R.  775)  that  during  the  complaint  period  Martin  was 
producing,  transporting  and  selling  lumber,  requiring 
during  this  period  50  cars  per  month  and  being  shorted 
during  this  period  114  cars  for  rotary  cut  lumber  and  65 
cars  for  sawn  lumber.    It  is  difficult  to  understand  how 
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or  why  the  Commission  should  suggest  to  this  Court  at 
this  time  that  Martin  was  not  engaged  in  manufacturing 
and  transporting  and  selling  lumber  as  well  as  boxes. 

Furthermore,  under  the  law  discrimination  in  favor 
of  an  immediate  competitor  of  a  shipper  is  not  the  only- 
discrimination  prohibited  by  the  Interstate  Commerce 
Act.  As  was  stated  by  the  Supreme  Court  of  the  United 
States  in  the  case  of  U.S.  v.  B.  &  O.  R.  Co.,  333  U.  S.  169, 
68  S.  Ct.  494,  "The  Interstate  Commerce  Act  is  one  of  the 
most  comprehensive  regulatory  plans  that  Congress  has 
ever  undertaken.  The  first  Act,  and  all  amendments  to 
it,  have  aimed  at  wiping  out  discriminations  of  all  types. 
State  of  New  York  v.  United  States,  331  U.S.  284,  296,  67 
S.  Ct.  1207,  1213,  and  language  of  the  broadest  scope 
has  been  used  to  accomplish  all  the  purposes  of  the  Act. 
United  States  v.  Pennsylvania  R.  Co.,  323  U.S.  612,  616, 
65  S.  Ct.  471,  473,  89  L.  Ed.  499."  (Emphasis  supplied). 

In  this  statement  concerning  competition  the  Com- 
mission mis-states  the  facts  and  mis-applies  the  law. 


41 


THE  BRIEF  OF  APPELLANT, 
SOUTHERN  PACIFIC  COMPANY 

The  appellant,  SoutJiern  Pacific  Company,  in  its 
brief  before  this  Court,  as  did  the  Commission  in  its 
brief,  adopted  the  device  of  designating  the  conclusions 
of  law  in  the  report  of  the  Commission  as  findings  of 
fact.  This  device  is  used  repeatedly  throughout  the  brief 
of  this  appellant,  and  the  brief  goes  so  far  as  to  urge  the 
doctrine  of  "administrative  finality"  (Brief  p.  14)  to 
these    conclusions    of   law. 

After  an  extensive  hearing  before  the  Examiner,  the 
Examiner  made  a  comprehensive  proposed  report  (R. 
84-106,  inclusive).  Upon  exceptions  to  this  proposed  re- 
port by  appellant,  Southern  Pacific  Company,  and  after 
oral  argument,  the  Commission  itself  made  a  compre- 
hensive report  (R.  108-126,  inclusive).  The  Commission 
did  not  find  the  facts  to  be  different  in  any  essential 
from  those  found  by  the  Examiner,  but  as  Judge  Solo- 
mon stated  in  his  opinion  (R.  56)  : 

"Except  for  the  findings  of  the  Commission 
above  quoted  under  the  heading,  'Conclusions,'  the 
statement  of  the  evidence  and  the  findings  of  the 
Examiner  v/ere  practically  identical  to  those  of  the 
commission.  The  Examiner  recommended  an  award 
of  reparations  and  the  Commission  dismissed  plain- 
tiff's complaint." 

The    Commission    commenced    its    report    with    the 
statement,    "Our   conclusions   differ  from   those   recom- 
mended by  the  examiner."  (Second  sentence  of  report  - 
R.  108). 
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There  were  two  issues  before  the  District  Court.  One 
was  to  determine  whether  upon  the  whole  record  the 
findings  of  fact  made  by  the  Commission  had  a  substan- 
tial basis  in  the  record,  or  were,  in  the  words  of  the  Ad- 
ministrative Procedure  Act,  "unsupported  by  substan- 
tial evidence".  The  record  demonstrated  beyond  perad- 
venture  that  the  findings  of  fact  of  the  Commission, 
which  were  practically  identical  with  those  of  the  Ex- 
aminer, were  supported  by  substantial  evidence,  and  at 
no  place  in  the  brief  of  appellant.  Southern  Pacific,  was 
any  showing  made  that  the  facts  as  so  found  were  not 
supported  by  substantial  evidence. 

The  only  other  issue  was  whether  the  conclusions  of 
the  Commission  as  a  matter  of  law  logically  followed 
the  facts  found  by  the  Commission,  or  in  other  words 
were  these  conclusions  contrary  to  law.  This  issue  was 
not  met  in  the  brief  of  Southern  Pacific.  Judge  Solomon 
with  great  care  and  in  detail  examined  the  conclusions 
of  the  Commission  (R.  57-73).  We  will  consider  these  in 
the  same  order  as  Judge  Solomon  considered  them. 

The  first  conclusion  is  that  for  a  time  Martin  re- 
ceived practically  all  the  cars  for  which  there  were  writ- 
ten car  orders,  and  later  received  more  cars  than  were 
requested  by  written  orders.  As  Southern  Pacific  in  its 
brief  admits  (p.  9,  43,  45  etc),  written  requests  for  cars 
were  unnecessary  and  oral  requests  for  cars  were  just 
as  reasonable ;  and  as  Judge  Solomon  stated,  the  findings 
of  the  Commission  showed  continuous  requests  to  secure 
additional  box  cars  to  partially  satisfy  Martin's  urgent 
need  for  such  cars   (R.  58).    Hence,  this  conclusion  of 
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the  Commission  has  no  bearing  on  any  issue  in  the  case 
and,  "if  the  Commission  did  premise  its  dismissal  of 
plaintiff's  complaint  on  this  portion  of  its  conclusions, 
then  it  is  erroneous  as  being  contrary  to  law"  (R.  61). 

The  next  conclusion  of  the  Commission  is  that  Mar- 
tin desired,  required  and  attempted  to  secure  additional 
cars  and,  as  stated  by  the  trial  judge,  this  conclusion  is 
supported  by  substantial  evidence  and  is,  of  course, 
favorable   to  Martin's  claim  for  reparation. 

The  next  conclusion  of  the  Commission  is  that 
Southern  Pacific  made  reasonable  and  sometimes  suc- 
cessful efforts  to  furnish  additional  cars.  Judge  Solomon 
demonstrated  that  there  was  no  substantial  evidence  to 
support  this  conclusion  since  the  only  evidence  in  the 
entire  record  was  that  on  several  occasions  an  employee 
of  Martin,  on  days  when  no  cars  were  assigned  to  Mar- 
tin, induced  Southern  Pacific's  employees  to  reconsider 
and  assign  a  car  for  Martin's  plant,  and  a  reasonable 
effort  implies  conduct  in  accordance  with  the  statutory 
duty  of  Southern  Pacific  not  to  prefer  any  particular 
person,  company,  locality  or  territory,  and  likewise  its 
statutory  duty  in  case  of  a  car  shortage  to  treat  shippers 
fairly,  if  not  identically.  Hence,  the  only  effort  shown 
in  the  record  to  secure  more  cars  is  that  of  Martin's  em- 
ployees, not  of  Southern  Pacific's  employees. 

The  next  conclusion  of  the  Commission  is  that  Mar- 
tin was  unable  to  fill  orders  of  its  customers  by  reason 
of  Martin's  inability  to  secure  cars.  The  evidence  amply 
supported  this  conclusion. 
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The  next  conclusion  of  the  Commission  is  that  during 
1947  there  was  in  general  a  shortage  of  freight  cars,  and 
the  Court  commented  that  the  evidence  upon  which  this 
conclusion  was  based  supported  the  conclusion. 

The  next  conclusion  of  the  Commission  is  that  it 
was  not  shown  that  the  Southern  Pacific  unduly  favored 
shippers  other  than  Martin.  Judge  Solomon  demon- 
strated from  the  findings  of  fact  of  the  Commission, 
among  them  that  Southern  Pacific  furnished  other  ship- 
pers an  average  of  80  per  cent  of  the  cars  required  by 
them,  and  shippers  at  competitive  points  all  cars  de- 
sired by  them,  and  that  Martin  could  have  operated  at 
capacity  except  for  the  lack  of  freight  cars,  and  required 
13  cars  a  day  to  operate  at  capacity,  and  received  an  ad- 
justed total  of  an  average  of  3.1  cars  each  day,  that  con- 
sidering the  whole  record  there  was  no  substantial  evi- 
dence upon  which  the  Commission  could  have  based  this 
conclusion. 

The  next  conclusion  is  that  Martin  failed  to  establish 
any  violation  of  Sections  1  and  3  of  the  Interstate  Com- 
merce Act.  The  Judge  determined  that  this  ultimate 
conclusion,  in  view  of  the  whole  record,  was  not  sup- 
ported by  substantial  evidence  and  was  contrary  to  law. 

The  words  of  the  Supreme  Court  of  the  United  States 
in  the  case  of  U.S.  v.  B.  &  O.  R.  Co.,  supra,  that  the 
Interstate  Commerce  Act  and  all  amendments  to  it  have 
aimed  at  wiping  out  discriminations  of  all  types,  amply 
confirm  the  soundness  of  Judge  Solomon's  decision  in 
this  respect. 
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The  final  conclusion  of  the  Commission  is  that  the 
evidence  falls  short  of  the  requirements  in  a  proceeding 
of  this  character  to  support  an  award  of  reparation.  As 
to  this  conclusion  Judge  Solomon  stated  that  the  re- 
cord does  contain  evidence  of  damage  supporting  an 
award  of  reparation.  The  findings  of  the  Commission, 
at  pages  121  to  124,  inclusive,  of  the  record,  amply  dem- 
onstrate the  soundness  of  this  statement  of  the  Court. 

Before  ourselves  concluding  this  brief,  we  desire  to 
call  to  this  Court's  attention  a  few  of  the  many  mis- 
statements of  fact  occuring  in  the  brief  of  Southern  Pa- 
cific. 

This  appellant  states  (p.  51)  that  Martin  Brothers 
''candidly  shows  that  it  cancelled  certain  of  the  car 
orders  placed  by  it  during  the  complaint  period."  There 
is  no  evidence  in  the  record  that  Martin  at  any  time 
cancelled  any  car  order,  the  evidence  on  the  contrary 
being  that  every  possible  effort  was  devoted  to  the  ob- 
taining of  additional  cars.  (See,  however,  the  testimony 
of  Martin's  president  (R.  344),  "if  they  were  cancelled, 
they  were  cancelled  for  the  reason  that  they  were  either 
too  dirty  to  load  or  there  were  holes  in  the  roof  that  you 
could  look  through.") 

The  only  orders  cancelled  were  those  of  customers 
of  Martin  whose  orders  Martin  could  not  fill  because  of 
lack  of  cars  (R.  182;  R.  113). 

Southern  Pacific  repeats  in  its  brief  the  several  times 
discredited  contention  (p.  48)  that  Martin  held  200  cars 
for  periods  ranging  from  three  to  eight  days  during  the 
complaint  period. 
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The   Commission  found   (R.    120)   that  most  of  the 

cars  placed  on  Martin's  track  remained  only  one  or  two 

days,  and: 

"One  car  was  on  hand  on  7  days,  2  cars  were  on 
hand  on  6  days,  11  cars  were  on  hand  on  5  days, 
22  cars  were  on  hand  on  4  days,  and  56  cars  were 
on  hand  on  3  days.  The  complainant  indicates  that 
these  may  have  been  cars  that  were  restricted  for 
loading  to  particular  destination  areas  for  which  it 
had  no  immediate  traffic  available." 

When  the  same  contention  was  made  before  the  trial 

court  an  analysis  of  the  exhibits  of  Southern  Pacific  was 

made  and  Judge  Solomon  showed  (R.  72) : 

"2.  A  great   majority   of  the   cars  were   moved   out 
within  2  days. 

3.  When  a  car  was  held  for  more  than  3  days,  from 
13  to  23  other  cars  were  moved  in,  loaded,  and 
moved  out  within  such  period. 

4.  Of  the  664  cars  furnished  during  the  complaint 
period,  only  36  were  found  to  be  on  plaintiff's  siding 
for  more  than  3  days,  when  the  daily  7  a.m.,  track 
check  was  made. 

5.  During  the  months  of  August  and  September, 
35  per  cent  and  60  per  cent  of  all  cars  furnished 
plaintiff  were  not  box  cars,  but  were  refrigerator, 
stock,  flat  or  gondola  cars.  The  same  situation  ob- 
tained, to  a  lesser  extent,  in  other  months  during 
the  complaint  period.  A  number  of  these  cars  were 
of  limited  value  to  the  plaintiff.  The  automobile  and 
refrigerator  cars  were  restricted  to  particular  desti- 
nations and  the  refrigerator  cars  could  only  be  used 
for  the  shipment  of  boxes  and  they  could  only  be 
loaded  by  hand." 

Yet  Southern  Pacific  would  ask  this  Court  to  believe 
that  200  cars  were  held  by  Martin  for  periods  up  to 
eight  days  for  lack  of  business. 
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CONCLUSION 

This  is  essentially  not  a  difficult  case.  The  facts  are 
relatively  simple  and  undisputed.  The  reasons  at  a  time 
when  cars  were  in  short  supply  for  the  discrimination 
practiced  by  Southern  Pacific  against  Martin  are  obvious 

First,  Martin  is  located  on  Southern  Pacific's  Siski- 
you Line,  which  Southern  Pacific's  witness,  Poole,  tes- 
tified (R.  466)  is  a  costly  line  to  operate  because  of  its 
rate  of  grade.  Thus,  the  Cascade  Line,  which  was  built 
at  a  cost  to  Southern  Pacific  in  excess  of  Forty  Million 
Dollars  in  order  to  eliminate  the  difficulties  in  operating 
over  the  Siskiyou  Line,  is  the  "favorite  line"  of  Southern 
Pacific  and  is  one  of  the  reasons  why  the  service  is  a 
"little  slower"  on  the  Siskiyou  Line. 

Second,  Southern  Pacific  was  fully  aware  that  Mar- 
tin was  engaged  in  the  manufacture  of  products  that 
could  be  reasonably  shipped  by  rail  only;  that  Southern 
Pacific  was  the  only  railroad  which  served  Martin's  Oak- 
land plant  and  that  if  Southern  Pacific  did  not  transport 
Martin's  products  no  one  else  could.  There  was  no  com- 
petition. 

Third,  as  Southern  Pacific's  Freight  Traffic  Manager 
asserted  to  Martin's  president  in  one  instance  when  the 
president  was  complaining  about  not  receiving  cars,  he 
was  asked  if  he  expected  Southern  Pacific  to  take  cars 
from  other  shippers  with  a  "good  heavy  pay-bottom 
load"  and  give  them  to  Martin  for  wirebound  boxes.  In 
a  standard  box  car,   about  40,000  pounds  of  boxes  or 
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about  80,000  pounds  of  lumber  can  be  loaded  (R.  114- 
115). 

Fourth,  Southern  Pacific  desired  a  long  haul  over 
its  lines  to  Ogden,  rather  than  the  short  haul  to  Port- 
land. On  July  16,  1947,  the  District  Freight  Agent  of 
Southern  Pacific  at  Medford  wrote  to  Martin  at  Oak- 
land (Exhibit  No.  1,  R.  703)  telling  Martin,  '*We  must 
have  our  long  haul  via  Ogden  if  we  are  to  prosper  and 
extend  you  satisfactory  service." 

However  obvious  the  reasons  for  the  discrimination, 
the  discrimination  itself  is  prohibited  by  the  Interstate 
Commerce  Act,  and  the  judge  of  the  District  Court  was 
in  every  respect  correct  and  should  be  affirmed. 

Respectfully  submitted, 

George  L.  Quinn,  Jr., 
815  -  15  Street,  N.W., 
Washington  5,  D.  C. 

Irving  Rand, 
Donald  A.  Schafer, 

Public  Service  Building, 
Portland  4,  Oregon. 

Attorneys  for  Appellee. 
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Irving  Rand 
Oi  Counsel  for  Appellee, 
The  Martin  Brothers  Box  Company. 


No.  14106      ^        l)jt'^ 
IN  THE 

United  States  Court  of  Appeals 

FOR  THE  NINTH  aRCUIT 


^EW  Wah  Fook,  as  Guardian  Ad  Litem  for  Lew  Suey 
Yet,  Also  Known  as  Lew  Thew  Yut, 

Appellant, 
vs. 

Herbert   Brownell,   Jr.,   as   Attorney   General   of   the 
United  States, 

Appellee. 


BRIEF  FOR  APPELLANT. 


% 


Brennan  &  Cornell, 

458  South  Spring  Street, 
Los  Angeles  13,  California, 

Attorntg  iom  Ai^^(¥**\ 

JAN  2  9  1954 


t 


Parker  &  Company,  Law  Printers,  Los  Angeles.  Phone  MA.  ^^£J|eRK 


TOPICAL  INDEX 

PAGE 

Jurisdictional  statement  1 

Statement  of  the  case 2 

Statement  of  points 4 

Resume  of  the  evidence 4 

Argument 8 

Conckision    23 


u. 

TABLE  OF  AUTHORITIES  CITED 

Cases  page 

Acheson  v.  Yee  King  Gee,  184  F.  2d  382 23 

Baltimore  &  O.  R.  Co.  v.  Postom,  177  F.  2d  53 11 

Chesapeake  &  Ohio  Ry.  Co.  v.  Martin,  283  U.  S.  209,  51  S.  Ct. 
453,  75  L.  Ed.  983 11 

Chung  Vig  Tin  v.  Nagle,  45  F.  2d  484 16 

Delaney,  Ex  parte,  72  Fed.  Supp.  312;  aff'd,  170  F.  2d  239 21 

Fleming  v.  Palmer,  123  F.  2d  749;  cert,  den.,  316  U.  S.  662, 
65  S.  Ct.  942.  86  L.  Ed.  1739 10 

Foran  et  al.  v.  Comm.  of  Internal  Revenue,  165  F.  2d  705 11,  12 

Go  Lun  V.  Nagle,  22  F.  2d  246 12,  13 

Grace  Bros.  v.  C.  I.  R.,  173  F.  2d  170 10,  11 

Gung  You  V.  Nagle,  34  F.  2d  848 14,  21 

Gutowsky  V.  Jones  et  al.,  178  F.  2d  60 11 

Johnson  v.  Damon,  16  F.  2d  65 13,  16 

Lassiter  v.  Guy  F.  Atkinson  Co.,  176  F.  2d  984 10 

Lau  Hu  Yuen  v.  United  States,  85  F.  2d  327 22 

Lee  Hin  v.  United  States,  74  F.  2d  172 15,  21 

Lee  Mon  Hong  v.  McGranery,  110  Fed.  Supp.  682 20 

Louie  Pay  Hok  v.  Nagle,  48  F.  2d  753 16 

Nagle  V.  Jin  Suey,  41  F.  2d  522 16 

Nee  V.  Main  St.  Bank,  174  F.  2d  425;  cert,  den.,  70  S.  Ct.  69, 
338  U.  S.  823 10 

O'Connell  v.  Ward,  126  F.  2d  615 22 

Orvis  V.  Higgins,  180  F.  2d  537;  cert,  den.,-  71  S.  Ct.  37,  340 
U.  S.  810,  95  L.  Ed.  595 12 

Quan  Toon  Jung  v.  Bonham,  119  F.  2d  915 14,  15 


Ul. 

PAGE 

San  Francisco  Assn.  for  the  Blind  v.  Ind.  Aid  for  the  Blind, 
Inc.,  152  F.  2d  532 11 

State  Farm  Mut.  Automobile  Ins.  Co.  v.  Bonacci,  111  F.  2d 
412    11 

Tennessee  Coal,  Iron  &  R.  Co.  v.  Muscoda  Local  No.  123,  137 
i      F.  2d  176  10 

Toy  Teung  Kwong  v.  Acheson,  95  Fed.  Supp.  745 23 

United  States  ex  rel.  Ng  Kee  Wong  v.  Day,  44  F.  2d  406 16 

United  States  ex  rel.  Ng  Lin  Suey  v.  Day,  49  F.  2d  471 16 

United  States  v.  United  States  Gypsum  Co.,  68  S.  Ct.  525,  333 
U.  S.  364,  92  L.  Ed.  746;  reh.  den.,  6S  S.  Ct.  788,  333  U.  S. 
869,  92  L.  Ed.  1147 9 

United  States  v.  Wong  Gong,  70  F.  2d  107 22 

Ward  V.  Flynn,  74  F.  2d  145 22 

Weedin  v.  Lee  Gon,  47  F.  2d  886 16 

Wong  Gan  Chee  v.  Acheson,  95  Fed.  Supp.  816 23 

Wong  Kam  Chong  v.  United  States,  111  F.  2d  707 15,  22 

Wong  Tsick  Wye  et  al.  v.  Nagle,  33  F.  2d  226 14 

Young  Len  Gee  v.  Nagle,  53  F.  2d  448 16 

Rules 

Federal  Rules  of  Civil  Procedure,  Rule  52 10 

Federal  Rules  of  Civil  Procedure,  Rule  52(a) ....8,  9,  12,  14,  15.  23 

Statutes 

Act  of  April  14,  1802 „ 1 

Act  of  February   10,   1855 1 

Act  of  May  24,  1934,  Sec.  1 1 

Act  of  October  14,  1940,  Chap.  876,  Title  I,  Subchap.  5,  Sec. 
503  (54  Stats.  1171) 2 


IV. 

PAGE 

United  States  Code  Annotated,  Title  8,  Sec.  903 2,  23 

United  States  Code,  Title  8,  Sec.  153 12 

United  States  Code,  Title  8,  Sec.  282 15 

United  States  Code,  Title  8,  Sec.  601(g) 1 

United  States  Revised  Statutes,  Sec.   1993 1 

Textbook 

2  Barron  &  Holtzoff,  Federal  Practice  and  Procedure,  Sec.  1135, 
p.  849  10 


No.  14106 
IN  THE 

United  States  Court  of  Appeals 

FOR  THE  NINTH  QRCUIT 


Lew  Wah  Fook,  as  Guardian  Ad  Litem  for  Lew  Suey 
Yet,  Also  Known  as  Lew  Thew  Yut, 

Appellant, 
vs. 

Herbert   Brownell,   Jr.,   as   Attorney   General   of   the 
United  States, 

Appellee. 


BRIEF  FOR  APPELLANT. 


Jurisdictional  Statement. 

Plaintiff,  Lew  Suey  Yet,  also  known  as  Lew  Thew  Yut, 
filed  his  petition  in  the  Court  below,  claiming  to  be  a 
citizen  or  national  of  the  United  States,  pursuant  to  the 
provisions  of  Section  1993,  Revised  Statutes  of  the  United 
States.  (Acts  of  April  14,  1802,  and  February  10,  1855, 
before  amended  by  Act  of  May  24,  1934,  Sec.  1,  8  U.  S. 
C.  A.  601(g).)  (This  Act  has  since  been  amended  in 
1952,  but  was  the  law  applicable  at  the  time  plaintiff  was 
born.)  Such  act  in  as  far  as  applicable  to  plaintiff  reads 
as  follows: 

"All  children   heretofore   born   or   hereafter   born 
out  of  the  limits  and  jurisdiction  of  the  United  States, 


whose  fathers  were  or  may  be  at  the  time  of  their 
birth  citizens  thereof,  are  declared  to  be  citizens  of 
the  United  States;  but  the  rights  of  citizenship  shall 
not  descend  to  children  whose  fathers  never  resided 
in  the  United  States." 

Jurisdiction  is  conferred  upon  the  Court  below  by  the 
Act  of  October  14,  1940,  Ch.  876,  Title  I,  subchapter  5, 
Section  503,  54  Stat.  1171  (8  U.  S.  C.  A.,  Sec.  903). 
This  section  in  as  far  as  it  is  applicable  to  plaintiff  pro- 
vides as  follows: 

'Tf  any  person  who  claims  a  right  or  privilege  as 
a  national  of  the  United  States  is  denied  such  right 
or  privilege  by  any  Department  or  agency,  or  ex- 
ecutive official  thereof,  upon  the  ground  that  he  is 
not  a  national  of  the  United  States,  such  person, 
regardless  of  whether  he  is  within  the  United  States 
or  abroad,  may  institute  an  action  against  the  head 
of  such  Department  or  agency  in  the  District  Court 
of  the  United  States  for  the  District  of  Columbia 
or  in  the  District  Court  of  the  United  States  for  the 
district  in  which  such  person  claims  a  permanent 
residence  for  a  judgment  declaring  him  to  be  a  Na- 
tional of  the  United  States.     *     *     *." 

This  statute  was  repealed  in  1952,  but  was  the  per- 
tinent jurisdictional  law  in  effect  at  the  time  plaintiff's 
complaint  was  filed  herein. 

Statement  of  the  Case. 

Plaintiff,  Lew  Suey  Yet,  also  known  as  Lew  Thew  Yut, 
by  and  through  his  guardian.  Lew  Wah  Fook  (his  al- 
leged father)  filed  in  the  United  States  District  Court  for 
the  Southern  District  of  California,  Central  Division,  a 
petition  and  amended  petition  seeking  a  declaratory  judg- 
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ment  of  United  States  citizenship.  The  action  was  brought 
pursuant  to  the  statute  then  in  effect,  to-wit:  Section 
503  of  the  Nationality  Act  of  1940  (8  U.  S.  C.  A.). 
The  appellant  claims  to  have  acquired  United  States 
citizenship  at  the  time  of  his  birth,  in  accordance  with 
the  United  States  Nationality  Statute  then  in  effect.  The 
appellant  claims  to  be  the  lawful  blood  child  of  Lew  Wah 
Fook.  It  was  conceded  by  the  defendant-appellee  at  the 
time  of  trial  that  Lew  Wah  Fook,  the  alleged  father, 
was  and  now  is  a  citizen  of  the  United  States.    [Tr.  22.] 

Lew  Wah  Fook  testified  that  he  arrived  in  the  United 
States  the  latter  part  of  1923  [Tr.  22]  and  made  two 
trips  to  China,  but  returned  to  the  United  States  each 
time.  [Tr.  23.]  The  record  discloses  that,  except  for 
those  trips  to  China,  he  has  been  a  permanent  resident 
of  the  United  States  since  July  of  1923.  He  testified  that 
he  made  his  first  trip  to  China  in  August  of  1929  and 
returned  April  3,  1931,  and  that  he  departed  on  the  second 
trip  in  November  of  1932  and  returned  in  May  of  1935. 
[Tr.  23.] 

Lew  Wah  Fook  further  testified  that  plaintiff  arrived 
in  the  United  States  port  of  entry  in  1951  with  his  two 
older  brothers,  and  that  the  said  two  older  brothers  were 
admitted  to  United  States  citizenship  but  plaintiff'-appel- 
lant  herein  was  detained  by  the  Lnmigration  and  Na- 
turalization authorities  [Tr.  38-39],  pending  a  determina- 
tion of  his  status.  The  Board  of  Special  Inquiry  of  the 
Immigration  and  Naturalization  Service  held  a  hearing  at 
San  Pedro,  California,  on  June  28,  1951,  and  determined 
that  appellant  herein  was  not  a  citizen  of  the  United 
States  and  was  not  admissible  to  the  United  States  as 
such.      Thereafter    the    Board    of    Immigration    Appeals 


on  July  1,  1952,  affirmed  this  decision,  excluding  appel- 
lant from  United  States  citizenship.  Thereafter  on  July 
10,  1952,  appellant  filed  his  petition  in  the  Court  below, 
by  and  through  his  guardian  ad  litem,  Lew  Wah  Fook, 
to  have  his  claim  of  citizenship  determined  by  the  lower 
Court.    [Tr.  13,  14.] 

The  cause  came  to  trial  in  the  Court  below  without  a 
jury.  The  appellant,  his  alleged  father.  Lew  Wah  Fook, 
and  two  witnesses  testified  concerning  the  claimed  rela- 
tionship of  appellant  to  his  father.  Lew  Wah  Fook.  The 
defendant-appellee  presented  no  witnesses.  The  lower 
Court  found  for  the  defendant-appellee,  and  it  is  from 
this  judgment  that  the  appellant  prosecutes  this  appeal. 

Statement  of  Points. 

L 

The  Court  erred  in  not  declaring  the  plaintiff,  Lew 
Suey  Yet,  also  known  as  Lew  Thew  Yut,  a  citizen  of  the 
United  States,  in  view  of  the  direct  testimony  of  witnesses 
which  was  not  uncontradicted,  nor  were  any  material 
inconsistencies  shown  on  cross-examination,  and  the  com- 
plete lack  of  any  evidence  to  the  contrary  adduced  or 
introduced  by  the  defendant. 

Resume  of  the  Evidence. 

Lew  Wah  Fook  testified  that  he  was  born  January  18, 
1913,  in  Canton,  Toy  Shan,  China,  in  Lung  Uck  Village 
[Tr.  21]  ;  that  on  his  first  trip  to  China  from  the  United 
States  in  1929  he  married  Huie  Shee  Yee  [Tr.  23]  ;  that 
his  marriage  was  in  the  same  village  where  he  was  born, 
and  was  according  to  the  Chinese  marriage  customs  and 
ceremonies;  that  his  oldest  child  is  Lew  Mon  Soong,  born 
November  9,  1930,  and  that  his  next  son  is  Lew  Mon  Hing 
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or  Hung,  born  December  2,  1933  [Tr.  24]  :  that  he  had  a 
third  child  born  September  9,  1935,  named  Lew  Suey 
Yet;  that  the  portion  of  the  name  of  Yet  can  also  be 
spelled  Yut.  [Tr.  24-25.]  This  latter  child,  of  course,  is 
the  appellant  herein.  He  also  stated  that  a  fourth  child 
was  born  December  17,  1946,  and  that  his  name  was 
Lew  ]\Ion  Tang.  He  testified  that  his  sons  Lew  Mon 
Soong  and  Lew  Mon  Hing  have  been  admitted  to  the 
United  States  and  are  in  Los  Angeles,  California,  and 
that  his  third  son,  appellant  herein,  was  sitting  at  the 
Council  table  when  he.  Lew  Wah  Fook,  was  testifying. 
[Tr.  25-26.]  He  testified  that  upon  his  return  from  his 
second  trip  to  China  he  gave  information  to  the  Immigra- 
tion and  Naturalization  Service  that  he  had  two  male 
children.  Lew  ]\Ioon  Seung  and  Lew  ]\Ioon  Hin  [Tr.  29], 
and  that  his  wife  was  seven  months  pregnant.    [Tr.  29.] 

Lew  Wah  Fook  continued  to  testify  that  when  he  left 
China  to  return  to  the  United  States  at  the  conclusion  of 
his  second  trip  that  his  older  two  children  were  in  the 
village  living  with  his  wife,  the  mother  of  said  two  sons, 
and  that  he  had  not  seen  them  since  said  second  trip, 
until  February,  1946  [Tr.  34],  when  he  saw  them  in  the 
same  village  and  the  same  house  that  he  had  occupied 
when  in  China;  that  this  visit  was  occasioned  by  a  90-day 
leave  given  him  by  the  United  States  Army  when  he 
went  back  to  the  village  to  visit  his  family  in  China, 
they  were  living  in  the  same  house,  in  the  same  village 
where  his  family  had  lived  when  he  made  both  the  first 
and  second  trips  to  China.  [Tr.  36.]  He  testified  in  de- 
tail about  the  other  son  at  page  Zl  of  the  Transcript,  and 
that  he  saw  his  son,  plaintiflf  herein,  for  the  first  time 
when  he  went  to  the  village  on  his  United  States  Army 
90-day  leave.     [Tr.  38.]     He  identified  appellant  herein 


as  the  son  he  saw  upon  his  arrival  to  the  United  States 
in  1951  as  the  same  son  he  saw  in  China  in  1946  when 
he  had  his  Army  furlough.     [Tr.  39.] 

Lew  Mon  Soon  was  called  as  a  witness  for  appellant 
and  testified  that  he  was  born  November  19,  1930,  in 
Lung  Uck  Lee,  China,  and  arrived  in  the  United  States 
May  27,  1951  [Tr.  40]  ;  that  from  the  time  of  his  birth 
he  lived  in  the  same  village  until  going  to  Hong  Kong, 
which  was  about  a  year  before  he  left  for  the  United 
States;  that  his  brothers,  Lew  3*Ion  Hing  and  appellant, 
Lew  Suey  Yet  lived  with  him  at  all  times  in  the  village 
and  that  the  three  boys  went  to  Hong  Kong  together 
[Tr.  41]  ;  that  his  father  was  Lew  Wah  Fook,  the  man 
that  came  to  Court  with  him,  and  that  his  mother's  name 
was  Huie  Shee  Yee,  and  that  his  brothers.  Lew  Mon 
Hing  and  Lew  Suey  Yet  lived  with  the  mother  in  their 
home  in  the  village  until  his  mother  died.  He  identified 
his  next  brother,  Lew  I\Ion  Hing  as  being  in  the  witness 
room  with  him  at  the  time  of  the  trial,  and  the  appellant 
Lew  Suey  Yet,  as  his  brother,  sitting  at  the  counsel  table, 
and  that  he  had  played  with  appellant  since  he  could  re- 
member, and  recalled  seeing  his  father  in  the  village  in 
1946.    [Tr.  43.] 

Lew  ]Mon  Hing  testified  as  a  witness  for  plaintiff,  it 
being  conceded  by  the  defendant-appellee  that  both  Lew 
^lon  Hing  and  the  previous  witness,  Lew  Mon  Soon 
were  admitted  to  the  United  States  as  American  citizens 
through  derivative  citizenship  of  the  father,  Lew  Wah 
Fook,  guardian  of  plaintiff  herein,  effective  July  1,  1952. 
[Tr.  52-53.]  He  testified  that  he  was  born  in  Lung  Ock 
Village,  China,  and  that  his  father's  name  was  Wah 
Fook  and  his  mother's  Hui  Shee,  and  that  he  had  an  older 
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:-  :  .rr.  Lew  Mon  Soong,  who  testified  the  day  before 
: :  -  :  :  '-r^  'laces  with  the  witness  in  the  witness 
r     :  I'-L..     He  identified  the  witness.  Lew  Wah 

?  is  father,  and  that  he  has  a  younger  brother, 

hir  Xo.  3  brother,  Thew  Yet,  who  was  sitting  at  the 
counsel  table  next  to  Mr.  Brennan.  [Tr.  54.]  He  stated 
that  he  came  to  the  United  States  with  his  brothers, 
Lew  Mon  Soong  and  plaintiff.  Lew  Suey  Yet,  and  that 
the  three  brothers  lived  together  in  the  home  village  and 
came  to  Hong  Kong  together;  that  he  recalls  seeing  his 
father  in  1946,  and  that  his  brothers,  Lew  Mon  Soong 
and  Lew  Suey  Yet  were  both  living  in  the  same  village 
at  the  time  his  father  was  there,  and  that  all  were  part  of 
the  same  household.    [Tr.  56-57.] 

Plaintiff,  Lew  Suey  Yet,  testified  that  he  desired  to  be 
a  permanent  resident,  ia  the  Southern  District  of  CaU- 
fomia.  Central  Division  of  the  Trial  Court,  and  that  his 
father  was  Lew  Wah  Fook;  that  this  was  the  same  per- 
son who  had  been  in  Court  with  him  in  the  adjacent  wit- 
:  m:  that  his  mother  was  Huie  Shee  Yee;  that  he 

\-^c-  -■rn  in  Limg  Ock  Li,  September  9,  1935;  that  he 
came  to  the  United  States  w*ith  his  two  older  brothers. 
Lew  Mon  Soong  and  Lew  Mon  Hing;  that  prior  to  com- 
ing to  the  L'nited  States  he  had  lived  in  the  same  village 
with  his  brothers  and  his  family  prior  to  coming  to 
Hong  Kong,  and  went  to  Hong  Kong  with  the  same  two 
older  brothers.  [Tr.  60-61.]  He  stated  he  recalled  see- 
ing his  father.  Lew  Wah  Fook.  in  Februarv-  of  1946, 
when  he  was  about  eleven  years  of  age,  in  the  home  vil- 
lage and  that  the  person  he  knew  then  as  his  father  is  the 
same  person  he  identified  in  Court,  and  that  the  two 
brothers  he  mentioned  in  Hong  Kong  and  his  home  village 


are  the  same  two  he  identified  in  the  Trial  Court.     [Tr. 
62.] 

It  thus  appears  from  the  uncontradicted  testimony  that 
Lew  Wah  Fook,  the  alleged  father  of  appellant,  made  a 
positive  identification  of  appellant,  and  that  this  was  firm- 
ly corroborated  by  his  two  sons,  Lew  Mon  Soong  and 
Lew  Mon  Hing  (admittedly  blood  children  of  Lew  Wah 
Fook),  who  positively  identified  appellant  as  the  boy  they 
had  known  and  grown  up  with  in  the  home  village,  and 
that  they  accompanied  appellant  to  Hong  Kong,  con- 
templating entry  to  the  United  States,  and  came  to  the 
United  States  with  him.  It  is  difficult  to  perceive  how 
a  stronger  showing  could  have  been  made  that  the  ap- 
pellant was  and  is  the  blood  child  of  Lew  Wah  Fook. 

Argument. 

It  is  respectfully  submitted  that  the  Findings  of  Fact 
of  the  Trial  Court  are  "clearly  erroneous"  within  the 
meaning  of  Rule  52(a)  of  the  Federal  Rules  of  Civil 
Procedure.  It  therefore  follows  that  the  Court  erred  in 
pronouncing  its  judgment  that  appellant  was  not  a  na- 
tional and/or  citizen  of  the  United  States  by  reason  of 
the  uncontradicted  testimony  of  appellant,  his  alleged 
father  Lew  Wah  Fook,  and  his  two  brothers  (admitted 
by  the  defendant-appellee  to  be  the  lawful  blood  children 
of  Lew  Wah  Fook,  guardian  of  appellant  herein). 

The  particular  portion  of  the  Findings  of  the  Trial 
Court  which  appellant  claims  were  "clearly  erroneous" 
appears  at  page  14  of  the  Transcript  of  the  Record,  as 
follows : 

"VIII. 
"That   the   credibility   of   the   witness    Lew   Wah 
Fook,  alleged  father  of  the  plaintiff  herein,  has  been 


so  impeached  that,  as  a  result,  the  Court  does  not 
beheve  the  testimony  of  the  said  plaintiff,  the  witness 
Lew  Wah  Fook,  or  other  witnesses,  and  there  is 
insufficient  credible  evidence  to  support  plaintiff's 
claim  that  he  is  a  citizen  of  the  United   States. 

"IX. 

"That  the  plaintiff  herein  was  born  in  China,  but 
that  said  plaintiff  is  not  the  son  of  Lew  Wah  Fook, 
and  is  not  a  citizen  of  the  United  States." 

The  extent  of  this  Court's  Appellate  review  of  the 
Findings  of  Fact  of  the  Trial  Court  is  described  by  Rule 
52(a)  of  the  Federal  Rules  of  Civil  Procedure.  The 
United  States  Supreme  Court  in  discussing  this  Rule, 
stated  in  the  case  of  United  States  v.  United  States  Gyp- 
sum Co.  (1948),  68  S.  Ct.  525,  542,  333  U.  S.  364,  395, 
92  L.  Ed.  746,  reh.  den.  68  S.  Ct.  788,  333  U.  S.  869, 
92  L.  Ed.  1147. 

"Since  judicial  review  of  findings  of  trial  courts 
does  not  have  the  statutory  or  constitutional  limita- 
tions of  findings  by  administrative  agencies  or  by 
a  jury,  this  Court  may  reverse  findings  of  fact  by 
a  trial  court  where  'clearly  erroneous.'  The  practice 
in  equity  prior  to  the  present  Rules  of  Civil  Pro- 
cedure was  that  the  findings  of  the  trial  court,  when 
dependent  upon  oral  testimony  where  the  candor  and 
credibility  of  the  witnesses  would  best  be  judged, 
had  great  weight  with  the  appellate  court.  The 
findings  were  never  conclusive,  however.  A  finding 
is  'clearly  erroneous'  when  although  there  is  evidence 
to  support  it,  the  reviewing  court  on  the  entire  evi- 
dence is  left  with  the  definite  and  firm  conviction  that 
a  mistake  has  been  committed. 
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"A  finding  of  fact  is  clearly  erroneous  if  it  is 
against  the  clear  weight  of  the  evidence." 

Fleming  v.  Palmer  (C.  A.  1),  123  F.  2d  749,  751 
(cert.  den.  316  U.  S.  662,  65  S.  Ct.  942,  86 
L.  Ed.  1739). 

See  also: 

Nee  V.  Main  St.  Bank  (C.  A.  8,  1949),  174  F. 
2d  425  (cert.  den.  70  S.  Ct.  69,  338  U.  S.  823)  ; 

Lassiter  v.  Guy  F.  Atkinson  Co.  (C.  A.  9,  1949), 
176  F.  2d  984; 

Grace  Bros.  v.  C.  I.  R.  (C.  A.  9,  1949),  173  F. 
2d  170. 

In  determining  whether  a  Trial  Court's  finding  is 
clearly  erroneous  the  Appellate  Court  may  examine  all 
the  evidence  in  the  record,  and  upon  reviewing  a  judg- 
ment as  to  the  facts,  an  Appellate  Court  looks  first  to 
the  Trial  Court's  findings  and  then  to  evidence  in  the 
record  to  ascertain  whether  the  findings  are  "clearly 
erroneous" : 

Tennessee  Coal,  Iron  &  R.  Co.  v.  Muscoda  Local 
No.  123  (C.  C.  A.  5,  1943),  137  F.  2d  176. 

The  interpretation  of  Rule  52  is  discussed  by  Barron 
and  Holtzofif,  Federal  Practice  and  Procedure,  Vol.  2, 
Sec.  1135  at  page  849,  where  they  state  as  follows: 

"Rule  52  plainly  contemplates  a  review  by  the 
appellate  court  of  the  question  whether  there  is  sub- 
stantial evidence  to  sustain  the  trial  court's  findings 
of  fact.  Substantial  evidence  is  not  merely  some  evi- 
dence. It  must  he  more  than  a  mere  scintilla.  It  is 
evidence  of  such  quality  and  weight  as  would  justify 
a  reasonable  person  in  drawing  the  inference  of  fact 
made  by  the  court."    (Emphasis  ours.) 
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See  also: 

State  Farm  Mut.  Automobile  Ins.  Co.  v.  Bonacci 
(C  C.  A.  8,  1940),  111  F.  2d  412; 

Baltimore  &  O.  R.  Co.  v.  Postom,  177  F.  2d  53, 
and  cases  cited  therein. 

It  thus  manifestly  appears  that  this  Court,  in  constru- 
ing the  Findings  of  the  Trial  Court,  may  examine  all 
of  the  evidence  and  testimony  to  ascertain  if  said  Findings 
were  "clearly  erroneous." 

It  has  been  held  if  a  judgment  is  against  the  positive, 
uncontradicted  and  unimpeached  testimony  there  is  a  vio- 
lation of  this  rule. 

Foran  et  al.  v.  Comm.  of  Internal  Revenue  (C.  C. 
A.  5),  165  R  2d  705,  707. 

"Both  under  Rule  52(a)  of  the  Rules  of  Civil 
Procedure,  and  well  established  equitable  principles, 
we  are  not  bound  by  the  trial  court's  findings  if 
we  are  of  the  view  that  they  are  against  the  great 
weight  of  the  evidence." 

Gutowsky  V.  Jones  et  al.  (C.  A.  10),  178  F.  2d 
60,  65. 

Unimpeached  and  uncontradicted  testimony  cannot  be 
disregarded. 

Chesapeake  &  Ohio  Ry.  Co.  v.  Martin,  283  U.  S. 
209,  216-217,  51  S.  Ct.  453,  75  L.  Ed.  983, 
987-988; 

Grace  Bros.  v.  Commissioner  of  Int.  Revenue 
(C.  A.  9),  173  F.  2d  170,  174; 

San  Francisco  Assn.  for  the  Blind  v.  Industrial 
Aid  for  the  Blhid,  Inc.  (C.  A.  8),  152  F.  2d 
532,  536. 
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In  For  an  et  al.  v.  Commissioner  of  Internal  Revenue 
(C.  A.  8),  supra,  wherein  the  only  evidence  before  the 
Trial  Court  was  the  testimony  of  one  of  the  parties  the 
Appellate  Court  said: 

"We  think  the  court's  refusal  to  follow  the  sworn 
testimony  is  contrary  to  law,  and  requires  the  setting 
aside  of  its  fact-finding  as  it  would  that  of  a  jury." 

Moreover,  as  stated  by  the  Court  of  Appeals  for  the 
Second  Circuit  in, 

Orvis  V.  Higgins,  180  F.  2d  537,  540  (cert.  den. 
71  S.  Ct.  2>7,  340  U.  S.  810,  95  L.  Ed.  595), 

''It  follows  that  evidence  sufficient  to  support  a 
jury  verdict  or  an  administrative  finding  may  not 
suffice  to  support  a  trial  judge's  finding." 

We  submit  that  in  the  case  at  bar  the  findings  are 
"clearly  erroneous"  within  the  meaning  of  Rule  52(a), 
supra,  in  that  they  are  against  the  clear  weight  of  the 
evidence,  which  is  all  one  way  and  which  is  positive,  un- 
contradicted and  unimpeached.  We  submit,  further,  that 
under  principles  laid  down  by  this  Court  in  many  cases, 
a  finding  against  appellant  on  this  record  would  not  with- 
stand appellate  review  even  if  made  by  an  administrative 
tribunal  whose  decisions  are  declared  to  be  final  by  statute. 
(8  U.  S.  C  Sec.  153.) 

In  Go  Lun  v.  Nagle,  22  F.  2d  246,  248,  with  regard 
to  such  a  review  this  Court  said: 

"We  fully  appreciate  the  narrow  limits  of  the 
jurisdiction  of  the  courts  on  habeas  corpus  proceed- 
ings to  review  decisions  of  the  immigration  tribunals; 
but  'the  error  of  an  administrative  tribunal  may, 
of  course,  be  so  flagrant  as  to  convince  a  court  that 
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a  hearing  had  was  not  a  fair  one.'  Tisi  v.  Tod,  264 
U.  S.  131,  44  S.  Ct.  260,  68  L.  Ed.  590.  Such  a  case 
is  presented  here. 

"A  reading  of  the  entire  testimony  of  the  three 
witnesses  leaves  not  the  sHghtest  room  for  doubt 
that  their  relationship  was  fully  established,  and  that 
the  appellant  is  a  citizen  of  the  United  States.  A 
contrary  conclusion  is  arbitrary  and  capricious  and 
without  any  support  in  the  testimony. 

"In  Johnson  v.  Damon  (C.  C.  A.),  16  F.  (2d)  65, 
the  court  considered  discrepancies  on  which  an  ex- 
cluding decision  was  based,  more  important  than  any 
disclosed  by  the  present  record  and  in  reference  to 
the  excluding  decision  said  The  mind  revolts  against 
such  methods  of  dealing  with  vital  human  rights.' 
That  language  might  well  be  applied  here." 

The  case  of  Johnson  v.  Damon,  from  which  this  Court 
quoted  the  forceful  language  just  mentioned,  involved  two 
Chinese  boys  who  sought  entry  as  sons  of  a  citizen 
who  had  died  when  they  were  infants.  Their  testimony 
was  supported  by  that  of  a  previously  admitted  brother 
and  uncle.  This  appears  to  be  an  obviously  weaker  case 
than  the  instant  appeal  in  that  here  we  have  the  positive 
testimony  of  the  alleged  father  and  two  previously  ad- 
mitted brothers.  Despite  the  statutory  limitations  upon 
the  power  of  the  Court  to  review  the  administrative  deci- 
sion, the  Court  in  that  case  was  impelled  to  overturn 
that  decision  in  the  forceful  language  quoted  by  this 
Court  in  the  case  of  Go  Liin  v.  Naglc,  22  F.  2d  246, 
248,  supra. 

In  speaking  of  the  rejection  by  administrative  tribunals 
of    uncontradicted    and    unimpeached    testimony    by    the 
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appellant  and  his  alleged  relatives  in  Gung  You  v.  Nagle, 
34  F.  2d  848,  852,  this  Court  said: 

'The  mere  hearing  of  witnesses  by  an  officer  is 
of  no  avail  to  a  party,  if  the  evidence  of  competent 
witnesses  is  to  be  entirely  disregarded  and  findings 
made  in  the  teeth  of  the  testimony  of  one  or  a  dozen 
such  witnesses,  either  becau-se  of  a  fixed  policy,  to 
give  a  weight  to  a  presumption  of  law  far  beyond 
the  legislative  intent,  or  because  of  a  policy  calculated 
to  entrap  the  witness     *     *     *." 

In  conclusion,  this  Court  held  that  the  rejection  of  the 
evidence  of  the  several  witnesses  was  purely  arbitrary. 
See  also: 

Quan  Toon  Jung  v.  Bonham  (C.  A.  9),   119  F. 
2d  915; 

Wong  Tsick  Wye  et  al.  v.  Nagle  (C.  A.  9),  ZZ 
R  2d  226. 

It  seems  obvious  that  an  administrative  finding  of  fact 
adverse  to  the  appellants  would  not  withstand  even  the 
limited  review  afforded  on  habeas  corpus  proceedings, 
under  the  foregoing  decisions  and  many  others  to  the 
same  effect.  Moreover,  it  is  plain  under  the  authorities 
hereinbefore  cited  that  the  power  of  appellate  review  of 
findings  of  fact  under  Rule  52(a)  of  the  Federal  Rules 
of  Civil  Procedure  is  even  broader  than  it  is  in  the  case 
of  administrative  findings  which  carry  statutory  finality. 
Consequently,  we  submit  that  the  findings  of  the  Court 
below  are  "clearly  erroneous"  within  the  meaning  of 
Rule  52(a)  of  the  Federal  Rules  of  Civil  Procedure. 

Furthermore,  this  Court,  in  considering  appeals  from 
judgments  entered  in  judicial  deportation  proceedings  under 
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former  Section  282  of  Title  8,  United  States  Code,  has 
held  that  uncontradicted  and  unimpeached  testimony  of 
witnesses  in  behalf  of  the  defendant  cannot  be  disregarded 
by  the  Trial  Court. 

Wong  Kam  Chong  v.   United  States   (C.   A.   9), 
111  F.  2d  707,  712; 

Lee  Hin  v.  United  States  (C.  A.  9),  74  F.  2d  172. 

We  submit  that  the  foregoing  principles  enunciated 
by  this  Court  in  reviewing  administrative  decisions  and 
judgments  in  judicial  deportation  proceedings  are  applic- 
able here  by  analogy.  The  scope  of  the  appellate  review 
under  Rule  52(a)  of  the  Federal  Rules  of  Civil  Procedure 
is  at  least  as  broad  as  in  habeas  corpus  or  judicial  depor- 
tation proceedings.  Here  the  evidence  submitted  by  appel- 
lants to  establish  their  citizenship  is  positive,  uncontra- 
dicted and  unimpeached.  The  alleged  father  and  his  two 
admitted  sons  gave  testimony  directly  upon  the  issue. 
No  contradictory  or  countervailing  evidence  has  been 
submitted.  We  submit  that  under  the  well  settled  prin- 
ciples mentioned  above  the  findings  of  the  Court  below 
adverse  to  the  claim  of  appellants  is  ''clearly  erroneous" 
within  the  meaning  of  Rule  52(a)  of  the  Federal  Rules 
of  Civil  Procedure. 

With  reference  of  the  matter  of  alleged  discrepancies 
in  the  testimony,  it  is  submitted  that  in  the  main  the 
discrepancies,  if  any,  were  on  and  concerned  immaterial 
and  collateral  matters.  The  Trial  Court  seemed  concerned 
about  an  alleged  discrepancy  with  reference  to  the  dates 
of  the  two  older  sons  of  Lew  Wah  Fook,  namely.  Lew 
Mon  Soong  and  Lew  Mon  Hing,  who  admittedly  have 
been  admitted  as  sons  of  Lew  Wah  Fook.  However,  as 
pointed  out  by  Mr.   Brennan,   attorney   for  appellant   at 
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the  time  of  the  trial,  this  issue  was  immaterial  and,  at 
least  up  to  that  point,  there  had  been  no  discrepancy  as 
far  as  plaintiff-appellant  is  concerned.  [Tr.  55.]  Con- 
cerning this  point  the  Trial  Court  stated: 

'The  Court:     No,  there  has  been  no  conflict  as  to 
the  plaintiff  yet."     [Tr.   56.] 

It  has  been  held  by  this  Court  that  mere  discrepancies 
do  not  necessarily  discredit  testimony,  and  that  it  must 
be  understood  in  the  light  of  reason  on  which  it  rests. 

Louie  Pay  Hok  v.  Nagle  (C.  C.  A.,  Cal.),  48  F. 
2d  753; 

United  States  ex  rel.  Ng  Lin  Suey  v.   Day,  49 
F.  2d  471. 

As  a  further  general  rule  it  may  be  stated  that  few 
easily  explicable  discrepancies  on  collateral  points  will  not 
support  a  refusal  to  credit  strong  affirmative  evidence  of 
paternity. 

United  States  ex  rel.  Ng  Kee  Wong  v.  Day,  44 
F.  2d  406. 

In  the  case  of  Young  Len  Gee  v.  Nagle  (C.  C.  A., 
Cal),  53  F.  2d  448,  this  Court  pointed  out  that  the 
discrepancies  in  testimony  were  so  slight  that  a  finding 
that  the  alien  was  not  the  son  of  an  American  born 
Chinese  was  arbitrary  and  capricious. 

Other  cases  that  hold  that  discrepancies  alone  are  not 
sufficient  to  deny  citizenship: 

Chung  Vig  Tin  v.  Nagle  (C.  C.  A.),  45  F.  2d  484; 
Weedin  v.  Lee  Gon,  47  F.  2d  886; 
Nagle  v.  Jin  Suey  (C.  C.  A.,  Cal),  41  F.  2d  522; 
Johnson  v.  Damon,  ex  rel.  Leung  Fook  Yung,  16 
R  2d  65. 
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Thus,  in  weighing  the  entire  evidence  submitted  at  the 
time  of  the  trial  it  is  respectfully  submitted  that  any  al- 
leged discrepancies  were  immaterial  and  collateral,  and 
as  such  should  not  have  been  considered  by  the  trial  court. 

From  a  close  scrutiny  of  the  entire  record  and  the 
reporter's  transcript  it  appears  that  the  main  and  sole 
point  that  the  Trial  Court  found  for  the  defendant-ap- 
pellee is  that  appellant  is  in  fact  a  male,  yet  was  given 
at  his  birth  the  name  of  a  female.  It  is  submitted  that 
by  reason  of  the  logical  explanation  of  Lew  Wah  Fook 
and  the  positive  testimony  and  identification  of  the  two 
older  brothers  that  the  Trial  Court  erroneously  indulged 
in  conjectures  rather  than  following  the  undisputed  tes- 
timony and  evidence. 

Concerning  the  female  name  of  the  male  appellant,  he 
testified  that  he  was  subject  to  ridicule  because  of  his 
name  and  that  the  other  little  children  in  his  village  said 
that  it  was  a  girl's  name.  [Tr.  64.]  Apparently  the 
first  occasion  in  which  the  female  character  of  appellant's 
name  arose  was  under  cross-examination  of  Lew  Wah 
Fook  when  he  was  interrogated  concerning  information 
furnished  the  Immigration  and  Naturalization  Service. 
At  the  time  this  information  was  furnished  he  testified 
that  he  claimed  two  sons  and  one  daughter.  [Tr.  70-71.] 
It  may  be  recalled  from  the  previous  testimony  of  Lew 
Wah  Fook  that  he  stated  he  did  not  return  to  China  from 
the  United  States  after  his  second  trip  (until  he  saw  his 
wife  and  children  in  China  in  1946  when  he  received  a 
90-day  leave  from  the  United  States  Army),  and  that  he 
had  furnished  information  to  the  Immigration  and  Natur- 
alization Service  on  the  return  to  the  United  States  from 
this  second  trip  that  he  had  two  male  children  and  that 
his  wife  was  seven  months  pregnant.     Thus  it  is  readily 


—18— 

apparent  that  Lew  Wah  Fook  was  not  present  when  the 
appellant  was  born.  He  testified  that  he  received  corre- 
spondence advising  him  that  his  wife  had  given  birth 
to  a  child,  and  giving  him  the  name  and  date  of  birth. 
From  this  name  alone,  which  was  a  girl's  name,  he  as- 
sumed that  the  child  was  a  daughter.  [Tr.  74.]  He 
amplified  this  testimony  to  the  effect  that  no  one  at  any 
time  advised  him  that  the  child  born  and  given  the  girl's 
name  was,  in  fact,  a  male.  It  is  interesting  to  note  that 
the  Trial  Court  asked  of  the  interpreter  whether  a  simi- 
lar situation  in  the  interpreter's  knowledge  had  arisen, 
namely,  that  a  boy  was  given  a  girl's  name.  The  inter- 
preter replied  in  the  affirmative  and  gave  an  explanation. 
[Tr.  74.]  In  order  to  shed  some  light  on  the  feelings 
of  the  Trial  Court  that  it  w^as  actually  indulging  in  con- 
jecture the  Court  states  at  page  75  of  the  Transcript: 
**It  is  pretty  near  inconceivable." 

Lew  Wah  Fook  went  on  to  say  that  he  did  not  know 
that  appellant  was  in  fact  a  boy  until  he  returned  when 
he  was  in  the  Army  in  1946,  and  that  this  fact  made  him 
very  joyous  and  that  while  he  was  there  he  demanded  of 
his  mother  an  explanation  as  to  why  he  had  not  been  in- 
formed of  the  fact  that  the  child,  in  fact,  was  a  boy. 
He  then  advised  the  Court  that  his  mother  was  a  highly 
superstitious  woman,  and  that  by  reason  of  a  ritual  com- 
mon in  China  concerning  the  length  of  life  of  children, 
that  appellant  would  apparently  live  longer  as  a  girl  than 
a  boy.  The  mother  of  Lew  Wah  Fook,  therefore,  arbi- 
trarily as  the  head  of  the  family,  gave  appellant  a  girl's 
name,  and  instructed  all  the  rest  of  the  family  not  to  tell 
him  that  it  was  a  boy,  and  to  either  advise  Lew  Wah 
Fook  that  it  was  a  girl  or  to  keep  quiet  and  not  tell  him 
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that  it  was  in  fact  a  male,  [Tr.  76.]  In  furtherance  of 
his  explanation  as  to  the  appellant,  he  stated  that  when  he 
ascertained  the  true  sex  of  appellant  he  wanted  to  have 
an  immediate  ceremony  and  change  the  name  to  a  boy's 
name.  However,  his  mother  again  insisted  that  by  reason 
of  the  superstitions  and  the  rituals  common  in  China  the 
boy  would  have  to  reach  the  age  of  18  before  such  a 
process  could  be  undertaken.  Otherwise,  "his  health 
would  be  in  jeopardy."     [Tr.  77.] 

Concerning  his  information  as  to  the  birth  of  the  child 
on  continued  cross-examination,  he  testified  that  he  came 
back  to  the  United  States  in  July  of  1935,  and  two  or 
three  months  thereafter  received  a  letter  advising  that  a 
child  was  born,  and  in  response  to  a  question  by  the  Court, 
stated  the  letter  did  not  advise  him  whether  it  was  a  boy 
or  a  girl,  and  that  the  child  that  was  born  in  1935  is  the 
same  child  that  was  named  Lew  Suey  Yet,  appellant 
herein.  [Tr.  78.]  He  stated  that  when  he  returned 
home  on  his  Army  furlough  in  1946  and  found  that  he 
had  three  sons  he  was  astonished  as  he  had  believed  the 
youngest  one  was  a  daughter.  [Tr.  80.]  In  response 
to  a  question  by  the  United  States  Attorney  as  to  what 
explanation  was  given  to  Lew  Wah  Fook  he  again  ex- 
plained the  superstitions  existing  in  China  and  that  as  his 
mother  was  the  head  of  the  family  she  named  appellant 
with  a  female  name.  He  also  stated  that  they  did  not 
inform  him  because  he  did  not  believe  in  the  Chinese  re- 
ligion or  spirits  and  was  a  Christian,  and  that  if  he  were 
told  he  would  naturally  refuse  to  carry  out  the  antiquated 
customs  and  would  insist  on  a  celebration  because  it  was 
a  boy.  [Tr.  8L]  This  certainly  corroborates  the  reason 
that  his  mother  and  family  in  China  did  not  advise  Lew 
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Wah  Fook  of  the  true  fact  that  appellant  was  in  fact  a 
boy  and  not  a  girl.  He  also  testified  in  response  to  a 
question  in  cross-examination  that  his  mother  consulted 
a  fortune  teller  in  addition  to  going  through  the  ritual 
at  the  Chinese  temple.      [Tr.  81-82.] 

It  is  respectfully  submitted  that  the  Court  manifested 
its  state  of  mind  that  it  was  actually  indulging  in  conjec- 
ture rather  than  rendering  a  decision  from  the  testimony 
and  evidence  adduced  and  introduced  at  the  time  of  the 
trial  in  its  brief  summary  where  it  stated  that  it  could 
not  believe  that  if  plaintiff  and  appellant  was  in  fact  a 
boy  this  fact  had  not  been  called  to  the  attention  of  Lew 
Wah  Fook,  the  alleged  father.  Thus  it  appears  that  the 
decision  for  the  defendant-appellee  was  based  solely  on 
the  matter  of  the  female  name  given  to  a  male  child, 
and  the  Court  completely  disregarded  the  completely  logi- 
cal and  probable  explanation  of  Lew  Wah  Fook,  and  the 
positive  identification  and  testimony  of  the  two  older 
brothers  that  they  had  lived  in  the  same  house  with  ap- 
pellant and  their  mother  from  the  time  they  could  remem- 
ber in  the  village  in  China  where  they  were  all  born,  and 
the  three  of  them  went  to  Hong  Kong  and  then  to  the 
United  States. 

It  might  be  observed  that  although  plaintiff-appellant 
had  the  burden  of  proof  in  the  suit  below,  this  type  of 
burden  does  not  raise  a  presumption  that  the  plaintiff  or 
his  witnesses  will  commit  perjury. 

Lee  Mon  Hong  v.  McGranery   (1953),   110  Fed. 
Supp.  682. 
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The  testimony  above  set  forth  of  the  appellant  and  his 
father  clearly  expresses  a  father  and  son  relationship. 
It  was  stated  by  Judge  Wilbur  in  the  case  of  Gttng  You 
V.  Nagle,  34  F.  2d  848,  at  page  852: 

"Relationship  is  now  usually  proven  by  physical 
facts,  and  never  is  where  the  mother  does  not  testify, 
but  by  pedigree,  reputation  in  the  family  and  by  the 
conduct  of  the  parties,  including  the  manner  in  which 
they  live.  The  fact  that  a  small  child  lives  in  the 
home  of  its  alleged  parents  and  that  they  maintain  to- 
ward each  other  the  obligation  involved  in  the  rela- 
tionship is  evidence  favorable  to  the  issue,  and  evi- 
dence that  they  did  not  live  together  and  did  not  con- 
duct themselves  as  parent  and  child  is  evidence  to 
the  contrary.  Such  evidence  is  not  collateral  evi- 
dence, it  is  direct  and  material  evidence  on  the  issue." 

The  testimony  of  the  appellant  and  his  father  standing 
alone  would  be  sufficient  to  establish  a  prima  facie  showing 
of  the  claimed  relationship.  This  pedigree  evidence,  if 
uncontradicted  by  other  evidence,  is  sufficient  to  sustain 
the  issue  it  covers.  Such  testimony  is  entitled  to  con- 
sideration in  arriving  at  a  decision  in  this  matter.  This 
Court  has  previously  stated: 

"He  took  the  stand  and  testified  to  his  own  belief 
concerning  his  place  of  birth.  This  evidence  of 
course,  was  hearsay,  but  nevertheless,  it  is  the  type 
of  hearsay  which  is  permitted.  U.  S.  v.  Wong 
Gong  (C.  C.  A.),  70  F.  2d  107." 

Lee  Hin  v.  United  States,  74  F.  2d  172,  173. 

Also  see: 

Ex  parte  Delaney,  72  Fed.   Supp.  312,  affd.    170 
F.  2d  239. 
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The  same  view  was  expressed  by  this  Court  in  United 
States  V.  Wong  Gong,  70  F.  2d  107 : 

"The  testimony  of  the  witness  as  to  the  date  and 
place  of  his  birth  is,  of  course,  hearsay,  but  it  is 
competent.  Wigmore  on  Evidence^  p.  1501;  United 
States  V.  Tod  (C.  C.  A.),  296  F.  345." 

The  Court  of  Appeals  for  the  First  Circuit  stated  that 
in  the  absence  of  official  records,  statements  of  the  par- 
ents concerning  their  children  should  be  considered  as 
reliable. 

O'Connell  v.  Ward,  126  F.  2d  615,  620. 

The  evidence  offered  by  appellant  to  establish  his  claim 
to  United  States  citizenship  cannot  be  wholly  disregarded 
without  sufficient  reasons. 

See: 

Wong  Kam  Chong  v.    United  States,   111   F.   2d 
707,  712; 

Lau  Hu  Yuen  v.   United  States   (9  Cir.),  85  F. 
2d  327. 

It  was  stated  by  the  Court  of  Appeals  for  the  First 
Circuit  in  Ward  v.  Flynn,  74  F.  2d  145,  at  page  146: 

"*  *  *  to  reject  sworn,  consistent,  unimpeached 
and  uncontradicted  testimony,  there  must  be  a  real 
reason  which  would  be  regarded  as  adequate  by  fair 
minded  persons." 

As  appellant  contends  that  he  is  a  citizen  and  national 
of  the  United  States  and  Statutes  of  the  United  States 
in  effect  at  the  time  of  his  birth  specifically  provided 
that  the  foreign  born  child  of  a  United  States  citizen 
acquired  citizenship  at  birth,  once  the  relationship  of  the 
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appellant  to  the  said  Lew  Wah  Fook,  his  alleged  father, 
and  a  recognized  United  States  citizen,  has  been  estab- 
lished by  evidence  of  record,  the  appellant  must  be  deemed 
to  have  acquired  United  States  citizenship  in  accordance 
with  the  provisions  of  that  statute.  The  claim  to  United 
States  citizenship,  having  been  established,  the  appellant 
is  entitled  to  declaratory  judgment  of  United  States  na- 
tionaHty. 

Acheson  v.  Yee  King  Gee,  184  F.  2d  382; 

Wong  Gan  Chee  v.  Acheson,  95  Fed.  Supp.  816; 

Toy   Teung   Kwong  v.   Acheson,   95    Fed.    Supp. 
745. 

The  appellant's  uncontroverted,  positive  and  affirmative 
evidence  of  record  affords  bare  conjecture  to  the  contrary. 
The  appellant  established  the  claimed  relationship  by  a 
fair  preponderance  of  the  evidence. 

The  appellant  identified  himself,  as  did  his  witnesses, 
by  direct  and  positive  evidence  as  the  lawful  blood  child 
of  a  recognized  United  States  citizen  who  had  resided  in 
the  United  States.  The  lawful  son  of  a  recognized 
United  States  citizen  is  legally  entitled  to  a  declaratory 
judgment  of  United  States  citizenship.  (8  U.  S.  C.  A. 
903.) 

Conclusion. 

It  is  therefore  respectfully  submitted  that  the  findings 
of  the  Trial  Court  are  ''clearly  erroneous"  within  the 
meaning  of  Rule  52(a)  of  the  Federal  Rules  of  Civil 
Procedure  in  that  there  was  not  a  "scintilla"  of  evidence 
to  warrant  the  Court  in  finding  for  the  defendant- 
appellee.     In  concluding  that  Lew  Wah  Fook,  the  guar- 
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dian  and  alleged  father  of  appellant,  should  have  been 
advised  that,  in  fact,  a  son  was  born  to  him  and  his 
wife  rather  than  a  daughter,  as  the  name  indicated, 
the  Court  committed  prejudicial  error.  As  the  Trial 
Court  chose  to  disregard  the  uncontradicted  and  unim- 
peached  testimony  of  appellant,  his  guardian  and  his  two 
older  brothers  and  apparently  indulged  in  conjecture, 
the  judgment  should  be  reversed  and  appellant  declared 
to  be  a  national  and/or  citizen  of  the  United  States  and  a 
lawful  blood  child  of  Lew  Wah  Fook. 

Dated:  Los  Angeles,  Cahfornia,  January  27,  1954. 

Respectfully  submitted, 

Brennan  &  Cornell, 
By  Wm.  E.  Cornell, 

Attorneys  for  Appellant. 
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BRIEF  FOR  APPELLEE. 


Jurisdiction. 

The  District  Court  had  jurisdiction  of  the  action  under 
the  provisions  of  Section  503  of  the  Nationality  Act  of 
1940  (8  U.  S.  C.  903). 

Judgment  for  the  defendant  that  the  plaintiff  is  not  a 
citizen  or  national  of  the  United  States  and  that  the  plain- 
tiff's cause  of  action  be  dismissed,  was  docketed  and 
entered  May  14,  1953.  There  being  no  dispute  that  said 
judgment  was  a  final  order,  this  Court  has  jurisdiction 
under  the  provisions  of  Title  28,  U.  S.  C,  Sections  1291 
and  1294(1),  of  this  appeal. 


— 2— 

Statutes  Involved. 

Plaintiff's  complaint  was  filed  and  served  July  10,  1952, 
at  a  time  when  Section  503  of  the  Nationality  Act  of 
1940  (8  U.  S.  C.  903)  was  effective.  While  that  Act 
was  repealed  by  Section  403(a)  (42)  of  the  Immigration 
and  Nationality  Act  of  1952,  which  became  effective 
December  31',  1^3,  the  savings  clause  in  Section  405(a) 
of  the  latter  Act  preserves  plaintiff's  cause  of  action. 
Section  405(a)  of  the  1952  Act  reads  in  part  as  follows: 

"Section  405(a).  Nothing  contained  in  this  Act, 
.  .  .  shall  be  construed  to  effect  the  validity  .  .  . 
or  to  affect  any  prosecution,  suit,  action,  or  proceed- 
ings, civil  or  criminal,  brought,  or  any  status,  condi- 
tion, right  in  process  of  acquisition,  act,  thing,  lia- 
bility, obligation,  or  matter,  civil  or  criminal,  done  or 
existing,  at  the  time  this  Act  shall  take  effect;   .    .    ." 

Section  903  of  the  1940  Act  reads  as  follows: 

"§903.    Judicial    proceedings    for    declaration    of 
United  States  nationality  in  event  of  denial 
of  rights  and  privileges  as  national;  cer- 
tificate of  identity  pending  judgment 
If  any  person  who  claims  a  right  or  privilege  as  a 
national  of  the  United  States  is  denied  such  right  or 
privilege  by  any  Department  or  agency,  or  executive 
official   thereof,   upon  the  ground  that  he   is   not  a 
national  of  the  United  States,  such  person,  regard- 
less of  whether  he  is  within  the  United  States  or 
abroad,  may  institute  an  action  against  the  head  of 
such  Department  or  agency  in  the  District  Court  of 
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the  United  States  for  the  District  of  Columbia  or  in 
the  district  court  of  the  United  States  for  the  district 
in  which  such  person  claims  a  permanent  residence 
for  a  judgment  declaring  him  to  be  a  national  of  the 
United  States.  If  such  person  is  outside  the  United 
States  and  shall  have  instituted  such  an  action  in 
court,  he  may,  upon  submission  of  a  sworn  applica- 
tion showing  that  the  claim  of  nationality  presented 
in  such  action  is  made  in  good  faith  and  has  a  sub- 
stantial basis,  obtain  from  a  diplomatic  or  consular 
officer  of  the  United  States  in  the  foreign  country  in 
which  he  is  residing  a  certificate  of  identity  stating 
that  his  nationality  status  is  pending  before  the 
court,  and  may  be  admitted  to  the  United  States 
with  such  certificate  upon  the  condition  that  he  shall 
be  subject  to  deportation  in  case  it  shall  be  decided 
by  the  court  that  he  is  not  a  national  of  the  United 
States.  Such  certificate  of  identity  shall  not  be 
denied  solely  on  the  ground  that  such  person  has  lost 
a  status  previously  had  or  acquired  as  a  national  of 
the  United  States;  and  from  any  denial  of  an  appli- 
cation for  such  certificate  the  applicant  shall  be  en- 
titled to  an  appeal  to  the  Secretary  of  State,  who,  if 
he  approves  the  denial,  shall  state  in  writing  the 
reasons  for  his  decision.  The  Secretary  of  State, 
with  approval  of  the  Attorney  General,  shall  pre- 
scribe rules  and  regulations  for  the  issuance  of  cer- 
tificates of  identity  as  above  provided.  Oct.  14, 
1940,  c.  876,  Title  I,  Subchap.  V,  §503,  54  Stat. 
1171." 


Statement  of  the  Case. 

This  is  a  case  in  which  the  plaintiff  is  the  alleged  son 
of  a  Chinese  man  who  was  admitted  to  the  United  States 
in  1923  b}^  the  Immigration  and  Naturalization  Service, 
as  the  son  of  a  native.  The  plaintiff  was  born  in  China, 
allegedly  on  September  9,  1935,  as  the  third  son  of  the 
alleged  father,  Lew  Wah  Fook. 

When  the  plaintiff,  the  alleged  number  3  son,  and  the 
number  1  and  number  2  sons  came  to  the  United  States, 
the  Immigration  and  Naturalization  Service  detained  them 
for  hearings  to  determine  whether  or  not  they  should  be 
admitted  as  citizens.  There  is  no  dispute  that  the  number 
1  and  number  2  sons  were  admitted  by  the  Immigration 
Service.  The  plaintiff  herein,  however,  after  hearings 
duly  held  by  the  Immigration  Service,  was  determined  by 
that  Service  not  to  be  a  citizen  of  the  United  States  and 
was  excluded. 

Before  the  cause  of  action  provided  in  8  U.  S.  C,  Sec- 
tion 903,  arose  in  1940,  the  usual  procedure  would  be  for 
the  plaintiff  to  seek  a  writ  of  habeas  corpus  for  review 
of  the  Immigration  Service  Deportation  or  Exclusion 
Order,  but  that  was  never  done  in  this  case.  Instead, 
plaintiff  chose  to  file  the  present  action,  thereby  getting  a 
trial  de  novo  in  the  District  Court,  as  distinguished  from 
a  review  of  the  Immigration  Order  which  the  Court  would 
have  given  in  a  habeas  corpus  case. 

Herbert  Brownell,  as  Attorney  General  of  the  United 
States,  being  the  "head  of  the  Department"  which  denied 
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plaintiff  the  right  or  privilege  of  a  citizen,  to  wit,  the 
right  to  be  admitted  to  the  United  States,  on  the  ground 
that  plaintiff  was  not  a  citizen,  the  Attorney  General  is 
the  proper  party  defendant  in  the  action. 

The  District  Court,  after  hearing  the  testimony  of  the 
plaintiff,  his  alleged  father,  and  his  two  alleged  brothers, 
gave  judgment  for  the  defendant,  that  the  plaintiff  was 
not  the  person  he  claimed,  was  not  a  United  States 
national,  and  dismissed  plaintiff's  cause  of  action. 

The  question  raised  by  appellant  on  appeal  is  whether 
or  not  the  decision  of  the  District  Court,  the  trier  of  the 
facts,  is  "clearly  erroneous."  Appellant  relies  on  the 
language  of  United  States  v.  U.  S.  Gypsum  Co.  (1948), 
333  U.  S.  364,  in  which  the  Court  says: 

"A  finding  is  'clearly  erroneous'  when  although 
there  is  evidence  to  support  it,  the  reviewing  court 
on  the  entire  evidence  is  left  with  the  definite  and  firm 
conviction  that  a  mistake  has  been  committed." 

Appellee  believes  the  real  question  in  the  case  is  whether 
or  not  the  plaintiff  has  sustained  the  burden  of  convinc- 
ing the  Court  that  he  is  the  person  he  claims  to  be.  A 
reading  of  the  entire  record  gives  rise  to  no  firm  con- 
viction regarding  the  question  of  whether  the  plaintiff 
is,  or  is  not,  the  son  of  the  alleged  father.  Lew  Wah 
Fook.  In  fact,  after  reading  the  entire  record,  there  is 
anything  but  a  firm  conviction  that  the  plaintiff  is  the 
person  he  claims  to  be. 


Reduced  to  its  simplest  terms,  the  question  might  be 
stated  thus:  Has  the  plaintiff  sustained  his  burden  of 
proving  his  American  citizenship,  if  the  plaintiff  and  his 
father  take  the  witness  stand,  and  in  a  few  short  state- 
ments say  "this  is  my  son"  and  "this  is  my  father"?  Is 
a  person,  born  in  China,  who  has -lived  there  all  his  life, 
entitled  to  receive  a  decree  of  the  District  Court  that  he  is 
a  citizen  on  such  evidence?  Clearly  there  is  little  to  con- 
vince the  mind  of  the  Court  under  such  circumstances. 
What  then  is  the  plaintiff's  burden?  If  the  Court  is  not 
convinced,  and  a  reading  of  the  entire  record  leaves  the 
mind  in  a  state  of  doubt,  can  it  be  said  that  the  decision 
of  the  District  Court  should  be  reversed? 

Summary  of  Argument. 

I. 

The  burden  is  on  the  plaintiff  to  prove  his 
American  citizenship  and  the  plaintiff  failed  to 
sustain  that  burden. 

A.     The  trial  court's  findings  are  not  clearly 

ERRONEOUS. 
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ARGUMENT. 
I. 

The  Burden  Is  on  the  Plaintiff  to  Prove  His  American 
Citizenship,  and  the  Plaintiff  Failed  to  Sustain 
That  Burden. 

Many  cases  are  cited  in  appellant's  brief  but  all  are 
cited  to  support  one  argument,  which  may  be  summed 
up  in  the  words  of  appellant's  brief  [Tr.  15] : 

"here  the  evidence  submitted  by  appellants  to  estab- 
lish their  citizenship  is  positive,  uncontradicted  and 
unimpeached.  The  alleged  father  and  his  two  ad- 
mitted sons  gave  testimony  directly  upon  the  issue. 
No  contradictory  or  countervailing  evidence  has  been 
submitted.  We  submit  that  under  the  well-settled 
principles  mentioned  above  the  findings  of  the  court 
below  adverse  to  the  claim  of  appellant  is  'clearly 
erroneous'  within  the  meaning  of  52(a)  of  the  Fed- 
eral Rules  of  Civil  Procedure." 

The  pertinent  provision  of  Rule  52(a)  upon  which 
appellants  rely  provides: 

"Findings  of  fact  shall  not  be  set  aside  unless 
clearly  erroneous,  and  due  regard  shall  be  given  to 
the  opportunity  of  the  trial  court  to  judge  of  the 
credibility  of  the  witnesses." 

Let  us  see  what  facts  were  presented  to  the  trial  court 
by  the  plaintiff,  as  revealed  by  the  record,  and  it  may 
become  clear  why  the  trial  court  did  not  believe  that 
plaintiff  was  the  son  of  Lew  Wah  Fook. 

The  story  is  similar  to  many  another  Chinese  story. 
The  alleged  father,  Lew  Wah  Fook,  was  born  in  China, 
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entered  the  United  States  as  the  son  of  an  American 
citizen,  made  two  trips  back  to  China  before  the  war,  and 
each  time  upon  returning  to  the  United  States  filled  out  a 
statement  for  the  Immigration  and  Naturalization  Service, 
reporting  family  facts,  including  the  births  of  children. 
The  chronology  is  as  follows: 

January  18,  1913       Lew  Wah  Fook,  alleged  father, 

born  in  Canton,   China. 

Lew  Wah  Fook  entered  the 
United  States  as  son  of  Ameri- 
can citizen. 

Lew  Wah  Fook  goes  back  to 
China,  first  time. 

Lew  Mon  Soong,  number  1  son, 
born  (number  1  son  admitted  to 
U.  S.) 

Lew  Wah  Fook  returns  to  U.  S. 

Lew  Wah  Fook  goes  back  to 
China,  second  time. 

Lew  Mon  Hing,  number  2  son, 
born  (number  2  son  admitted 
to  U.  S.) 

Lew  Wah  Fook  returns  to  U.  S. 

Lew  Suey  Yut,  sometimes 
spelled  Leu  Siu  Ngoot,  plaintifif 
in  the  action,  alleged  number  3 
son,  born. 

Lew  Mon  Tang,  alleged  number 
4  son,  born  in  China  (still  in 
China). 

Plaintiff's  Exhibit  1   in  evidence  is  Lew  Wah   Fook's 
statement  on  April  15,  1931,  to  the  Immigration  Service 


July  1923 

August  1929 
November  9,  1930 

April  15,  1931 
November  1932 

December  2,  1933 

May  1935 
September  9,  1935 

December  17,  1946 
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on  his  return  from  his  first  trip  to  China,  at  which  time 
he  reported  the  birth  of  the  number  1  son.  Plaintiff's 
Exhibit  2,  dated  July  31,  1935,  is  Lew  Wah  Fook's  state- 
ment to  the  Immigration  Service  on  his  return  from  his 
second  trip  to  China,  at  which  time  he  reported  the  birth 
of  the  second  son. 

The  plaintiff  herein,  the  alleged  third  son,  was  born  in 
September,  1935,  some  four  months  after  Lew  Wah  Fook 
returned  to  the  United  States.  The  next  evidence  we  have 
with  regard  to  the  plaintiff  is  Lew  Wah  Fook's  statement 
to  the  Immigration  Service,  referred  to  as  Government's 
Exhibit  A  in  evidence,  on  or  about  April  21,  1943. 
This  was  8  or  9  years  after  the  plaintiff  was  allegedly 
born,  and  what  does  Lew  Wah  Fook  report  to  the  Immi- 
gration Service  at  this  time?  The  Transcript  of  Record 
[Tr.  71]  shows  that  in  1943,  on  Government's  Exhibit  A, 
he  stated  regarding  a  third  child,  that  the  name  was 
"Lew  Siu  Ngoot,  sex  female,  age  9."  Nine  years  after 
the  birth  of  the  third  child,  allegedly  the  plaintiff  herein, 
the  alleged  father  is  reporting  that  that  child  was  a  female. 

The  next  chronological  event  [Tr.  71]  appears  to  be 
the  questioning  of  Lew  Wah  Fook  in  1951  [Govt.  Ex.  B 
in  evidence,  pp.  19,  20,  24-26],  when  the  number  1,  2  and 
3  sons  applied  for  admission  to  the  United  States,  at  which 
time  Lew  Wah  Fook  told  the  Immigration  Service  that  he 
didn't  have  any  daughters,  and  when  they  asked  him  about 
his  statement  in  1943  [Govt.  Ex.  A]  he  said  he  didn't 
remember  that  application.  It  also  appears  from  the 
Transcript  [Tr.  71]  that  in  1951  Lew  Wah  Fook  told 
the  Immigration  Service  that  he  "never  claimed"  any 
daughters,  but  when  shown  the   1943   statement    [Govt. 
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Ex.  A]  he  then  remembered  he  had  Hsted  the  third  child 
as  "female." 

At  this  stage  of  the  evidence,  a  reasonable  person  was 
clearly  entitled  to  believe  that  the  plaintiff,  the  alleged 
third  son,  was  not  the  child  of  Lew  Wah  Fook,  but  was 
some  boy  substituted  for  the  third  child  which  had  been 
a  girl. 

What,  if  any,  explanation  was  given  regarding  this 
testimony,  and  what  other  evidence  on  behalf  of  the 
plaintiff,  if  any,  was  given  to  corroborate  the  bare  state- 
ments that  the  plaintiff  is  the  son  of  Lew  Wah  Fook? 

The  record  is  barren  of  any  other  corroborating  evi- 
dence. In  fact,  the  record  on  behalf  of  the  plaintiff  is  the 
barest  minimum,  and  amounts  to  very  little  more  than 
Lew  Wah  Fook's  statement  that  ''this  is  my  son,"  and 
the  plaintiff's  statement  (plaintiff's  direct  evidence  [Tr. 
60]  was  one  page  and  a  half  long)  ;  that  his  father  is  Lew 
Wah  Fook,  and  he  was  born  September  9,  1935,  and  lived 
with  the  two  brothers,  the  number  1  and  2  sons.  Other 
than  that  the  plaintiff  answered  yes  to  a  few  leading  ques- 
tions and  that  is  all  the  evidence  he  brought  before  the 
District  Court,  and  he  asked  the  District  Court  to  find 
upon  that  slim  record,  that  he  is  an  American  citizen. 

The  father's  explanation  of  the  1943  statement  to  the 
Immigration  Service  is  at  pages  20,  24  to  26  of  Exhibit 
B.  The  explanation  had  to  be  a  good  one,  and  it  is 
interesting  to  note  that  in  court,  it  is  placed  in  the  field 
of  Chinese  custom  where  it  is  difficult  to  dispute. 

Lew  Wah  Fook's  explanation  is  as  follows  [Tr.  72-77] : 

"Q.     (By  Mr.  Talan,  for  the  Government)  :     Re- 
ferring to  page  42  of  Exhibit  1  attached  to  Defen- 
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dant's  Exhibit  B  for  identification,  I  ask  you  whether 
or  not  you  gave  the  following  answer  to  this  ques- 
tion: 'On  this  form  under  "Describe  all  your  chil- 
dren," it  says  two  sons  and  one  daughter,  and  it  gives 
the  third  child,  Lew  Siu  Ngoot,  born  CR  24-12-  as 
female.     How  do  you  explain  that? 

A.  I  don't  know  how  that  come  in,  I  couldn't 
explain  to  you.  I  never  was  claiming  a  daughter, 
I  never  had  one  before.' 

O.     Did  you  make  that  answer? 

A.  I  did  make  that  statement.  However,  I  want 
to  explain  that  when  I  said  I  never  claimed  a 
daughter,  I  did  claim  a  daughter,  but  I  never  claimed 
a  daughter  to  the  immigration  office,  that  is  what  I 
meant. 

The  Court :  You  say  you  claim  a  daughter  ?  What 
daughter  do  you  claim?  [68] 

The  Witness:  I  thought  Lew  Thew  Yet  was  a 
daughter. 

The  Court:  This  is  the  party  you  were  referring 
to? 

The  Witness :     Yes.    I  thought  he  was  a  girl. 

The  Court:  You  mean  to  say  that  when  this  boy 
was  born  or  when  the  child  was  born,  you  thought  a 
girl  was  born,  is  that  right? 

The  Witness:     Yes,  that's  right. 

The  Court:  When  did  you  find  out  it  wasn't  a 
girl? 

The  Witness:  When  I  was  in  the  Army  and  I 
had  my  leave  and  went  back  to  the  village,  I  found 
out  it  was  a  boy. 

The  Court:  That  is  the  first  time  you  found  out 
this  is  a  boy? 

The  Witness :     That  is  my  first  time. 
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The  Court:     Who  names  Chinese  children? 

The  Witness:  The  head  of  the  family.  In  my 
case,  it  was  my  mother. 

The  Court:  Didn't  your  mother  or  your  wife 
ever  write  you  after  the  birth  of  this  child  what  the 
name  of  the  child  was? 

The  Witness :  I  received  '  correspondence  saying- 
that  my  wife  gave  birth  to  a  child  and  gave  me  the 
name  and  date  of  birth,  and  it  was  born  and  it  was 
well,  but  I  just  assumed,  it  was  a  girl's  name,  I  just 
assumed  it  was  a  daughter.  It  didn't  mention  speci- 
fically whether  it  was  a  boy  or  a  girl,  but  it  was  a 
girl's  name,  so  I  deduced  it  was  a  girl.  [69] 

The  Court:  Don't  you  think  it  very  strange  a 
girl's  name  was  given  to  a  boy? 

The  Witness:     This  was  an  unusual  case,  yes. 

The  Court :     May  I  ask  the  interpreter  a  question  ? 

The  Interpreter:     Yes. 

The  Court:  Have  you  ever  heard  in  China  where 
a  girl's  name  was  given  to  a  boy? 

The  Interpreter:  Yes,  it  has  happened  before. 
There  is  some  sort  of  superstition.  In  fact,  when  I 
was  a  child,  I  had  to  have  my  Chinese  name  changed 
once  because  when  I  was  a  child  I  was  very  sickly 
and  they  felt  the  name  had  something  to  do  with  it, 
and  it  didn't  suit  my  nature. 

The  Court:     They  didn't  give  you  a  girl's  name? 

The  Interpreter:  My  second  name  could  be  inter- 
preted that  way. 

The  Court:  There  is  no  question  this  is  a  girl's 
name? 

The  Interpreter:  Mine  is  questionable,  but  this  is 
strictly  a  girl's  name.  The  second  name  means  pretty 
and  a  boy  would  never  be  called   pretty.     A   girl's 
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name  flows  into  three  or  four  situations,  where  they 
are  after  something,  pretty  or  esthetic  or  after  a 
flower  or  after  something  that  is  very  deHcate.  A 
boy's  name  would  be  something  strong,  something 
ferocious,  Hke  some  sort  of  an  animal  or  something 
[70]  hard,  like  rock  or  steel.  Chiang  Kai  Shek's 
name  is  rock. 

The  Court:  It  would  seem  to  me  mighty  strange, 
considering  the  attitude  of  the  Chinese  relative  to  the 
difference  between  a  boy  and  a  girl,  the  male  and  the 
female,  that  they  are  always  celebrating  the  birth 
of  a  boy.  I  don't  know  what  they  do  with  the  girls. 
The  girls  in  the  Chinese  race  would  be  exterminated 
in  three  or  four  generations  if  the  ratio  we  have  in 
these  cases  applies.     We  don't  have  any  girls  at  all. 

The  Interpreter :  There  is  a  time  when  you  do 
have  a  girl  and  they  don't  mention  it.  The  son  they 
are  very  proud  of.     It  is  some  sort  of  primogeniture. 

The  Court:  It  would  take  a  lot  of  explanation 
as  to  why  this  was  done,  considering  the  fact  that 
in  China  the  sons  are  always  the  ones  that  are 
wanted,  they  are  the  ones  that  carry  on  the  race,  so 
it  would  take  a  lot  of  explanation  as  to  why  anybody 
would  name  a  boy  as  a  girl.  It  is  pretty  near  incon- 
ceivable. 

The  Interpreter :     It  is  very  unusual. 

The  Court :  Ask  the  witness  this :  You  claim  you 
didn't  know  this  child  was  a  boy  until  you  went  back 
to  the  village  when  you  were  in  the  Army  in  1946 
or  1947. 

Mr.  Brennan:     1946. 

The  Court:     Yes,  1946. 

The  Witness:  It  was  in  1946  that  I  first  found 
out  it  was  a  boy  instead  of  a  girl.  Naturally,  I  was 
very  joyous  of  [71]  the  fact  and  I  demanded  an  ex- 
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planation.  The  explanation  was  that  my  mother, 
who  was  a  highly  superstitious  woman,  at  the  time 
when  the  child  was  born,  she  went  to  this  idol  that 
they  have  and  through  this  process  of  the  idol,  they 
shook  these  little  bamboo  sticks  that  have  characters 
in  them,  and  in  that  way  she  can  get  the  name  for 
the  boy.  The  name  came  out  from  the  bamboo  sticks 
stating  that  it  is  a  girl's  name,  the  child  would  not 
live  long,  so  it  must  be  a  girl.  So  subsequently  when 
the  child  was  born  and  they  found  out  it  was  a  boy, 
my  mother  sought  to  offset  the  spirits  by  giving  the 
boy  a  girl's  name,  and  instructed  all  the  rest  of  the 
family  not  to  tell  me  it  was  a  boy,  but  to  inform 
me,  if  they  ever  had  the  chance  to  write  to  me,  to 
either  keep  quiet  about  it  or  tell  me  it  was  a  girl. 

The  Court:  When  did  you  get  this  information? 
When  did  you  find  out  this  information? 

The  Witness :  When  I  went  back  to  China  in 
1946  and  I  saw  my  child,  and  by  his  features  I  knew 
it  was  a  boy.  I  demanded  an  explanation.  It  was  at 
that  time  that  they  told  me  what  went  on.  Right 
away  I  was  denied  of  a  joyous  celebration  because  it 
was  a  boy,  and  at  that  very  moment  when  I  found 
out,  I  wanted  to  make  a  ceremony  and  change  the 
name  to  a  boy's  name,  but  my  mother  would  not  let 
me  do  so,  stating  the  boy  would  have  to  reach  the 
age  of  18  before  such  a  process  [72]  can  be  under- 
taken; otherwise,  his  health  would  be  in  jeopardy." 

In  answer  to  further  questions  by  the  government  [T. 
R.  78-79]  the  alleged  father  stated  that  he  claimed  "one 
wife,  two  sons  and  one  daughter"  in  his  claim  of  de- 
pendents while  he  was  in  the  Armed  Forces,  and  made  the 
same  claim  in  income  tax  returns  prior  to  1943, 


—15— 

Further  [T.  R.  80-82],  the  father  gave  a  fantastic  ex- 
planation as  to  what  was  said  to  him  when  he  first  al- 
legedly saw  the  third  child  was  a  boy  when  he  had  a 
furlow  to  China  in  1946.    The  explanation  was  as  follows: 

"Q.  (By  Mr.  Talan,  for  the  government)  What 
is  the  explanation  that  was  given  to  you  at  that  time 
for  the  fact  that  the  third  boy  in  that  house  bore  the 
name  that  was  given  to  him? 

A.  Prior  to  the  actual  birth,  my  wife  was  ex- 
pecting any  day,  and  my  mother  went  to  this  temple 
and  shook  these  bamboo  sticks.  The  sticks  that 
fell  from  this  disclosed  that  I  was  not  due  to  have 
a  son  during  that  year,  and  that  if  I  do  have, 
give  birth  to  a  son,  that  is  my  wife  give  birth  to 
a  son,  that  person  will  not  live.  So  in  order  to 
offset  that,  in  the  event  you  do  have  a  son,  you 
have  to  give  it  a  girl's  name  and  you  have  to  train 
it  as  if  it  was  a  girl  until  it  is  18  years  old,  and  at 
that  time  you  can  change  the  name  and  treat  it  as 
a  boy  from  there  on,  but  before  that  you  have  to 
treat  it  as  a  girl.  [77] 

Q.  Prior  to  your  return  to  the  village  in  1946, 
you  never  received  such  an  explanation  in  your  cor- 
respondence with  your  family  in  China? 

A.  They  never  informed  me,  because  I  don't  be- 
lieve in  the  Chinese  religion  or  spirits.  I  am  a  Chris- 
tian. I  assume  if  they  told  me,  I  would  naturally  re- 
fuse to  carry  out  such  antiquated  custom.  I  would 
make  sure  there  would  be  a  celebration  because  it  was 
a  boy.  Also,  I  would  give  it  a  boy's  name  if  I  had 
known  about  it. 

Q.  Did  anybody  in  your  family  consult  a  fortune 
teller  with  respect  to  the  naming  of  this  child? 

A.  Yes.  There  was  a  fortune  teller  that  my  mother 
consulted  after  she  went  through  this  procedure  at  the 
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temple,  and  the  fortune  teller  also  told  her  the  same 
thing,  that  if  it  was  a  son,  it  would  not  live  long, 
that  we  have  to  give  it  a  girl's  name  and  raise  it  as 
if  it  is  a  girl." 

A.     The  Trial  Court's  Findings  Are  Not  Clearly  Erroneous. 

In  view  of  the  above  testimony,  which  the  District 
Court  was  entitled  to  disbelieve,  and  the  interpreter's 
statements  [T.  R.  75-76],  how  can  it  be  said  that  the 
findings  of  the  District  Court,  based  on  the  documentary 
evidence,  were  "clearly  erroneous"? 

Many  of  the  cases  cited  in  appellant's  brief  are  cases 
where  the  findings  of  the  District  Court  were  set  aside 
because  there  was  written  or  documentary  evidence  con- 
trary to  the  findings  of  the  court,  and  the  oral  testimony 
was  conflicting.  In  this  case  the  documentary  evidence 
[Gov.  Ex,  A]  supports  the  court's  decision.  In  order  to 
set  aside  the  finding  this  Court  will  have  to  believe  that 
the  fantastic  explanation  given  by  the  father  was  true 
and  will  have  to  find  it  was  error  for  the  District  Court 
not  to  believe  the  father's  testimony,  and  that  on  the  entire 
evidence  this  Court  has  a  firm  conviction  that  a  mistake 
has  been  committed.  The  weight  of  the  plaintiff's  case 
is  not  sufficient,  and  the  testimony  by  interested  parties 
too  brief  for  anyone  reading  the  entire  record  to  be  left 
with  any  definite  conviction  that  the  District  Court  came 
to  the  wrong  conclusion. 

The  following  cases  are  of  assistance  on  this  problem: 

Quock  Ting  v.   United  States  (1891),   140  U.  S. 

417; 
Mui  Sam  Hun  v.  United  States,  78  F.  2d  612; 
United  States  v.  Gypsum,  333  U.  S.  364; 
United  States  v.  Oregon  Medical  Society,  343  U. 

S.  326. 
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In  the  Qiiock  Ting  case,  Justice  Field  said  at  page  420: 

"There  may  be  such  an  inherent  improbability  in  the 
statements  of  a  witness  as  to  induce  the  Court  or 
jury  to  disregard  his  evidence,  even  in  the  absence 
of  any  direct  conflicting  testimony.  He  may  be  con- 
tradicted by  the  facts  he  states  as  completely  as  by 
direct  adverse  testimony;     .     .     ." 

In  the  Miii  Sam  Him  case,  in  an  appeal  from  an  order 
denying  a  petition  for  a  writ  of  habeas  corpus,  where  the 
immigration  record  was  reviewed,  the  Court  said  at  page 
615: 

"The  rule  is  not,  as  appellant  contends,  that  the  ap- 
plicant need  only  to  make  out  his  case  by  a  fair  pre- 
ponderance of  the  evidence,  for  it  is  not  incumbent 
upon  the  government  to  offer  any  evidence  whatso- 
ever. Rather,  the  burden  is  upon  the  applicant  to 
prove  his  right  to  admission  and  the  board  is  the  sole 
judge  of  credibility  of  the  witnesses,  and  its  finding 
will  not  be  disturbed  without  a  showing  that  the  hear- 
ing was  unfair  and  unreasonable,  or  that  the  finding 
was  arbitrary  or  capricious.  The  weight  of  the  evi- 
dence and  the  credibility  of  witnesses  is  not  for  us, 
but  for  the  board." 

The  opinion  of  Justice  Jackson  in  the  Oregon  Medical 
Society  case  (supra)  was  written  in  1952  and  quotes 
the  language  in  the  case  of  United  States  v.  Gypsum 
(supra).  In  the  Medical  Society  case  the  District  Court 
dismissed  the  government's  complaint  under  the  Sherman 
Act,  after  a  long  trial,  on  the  ground  the  Government  had 
proven  none  of  its  charges  by  a  "preponderance  of  the 
evidence."  The  trial  judge  found  that  no  conspiracy  to 
restrain  or  monopolize  medical  cases  among  other  findings, 
and  the  government  asked  the  Court  of  Appeals  to  over- 
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rule  the  findings  as  contrary  to  the  evidence.  The  Court 
of  Appeals  affirmed  the  District  Court's  judgment  of  dis- 
missal and  said  at  page  332: 

"We  are  asked  to  review  the  facts  and  reverse  and 
remand  the  case  'for  entry  of  a  decree  granting  ap- 
propriate relief.'  We  are  asked  in  substance  to  try 
the  case  de  novo  on  the  record,  make  findings  and 
determine  the  nature  and  form  of  relief.  We  have 
heretofore  declined  to  give  such  scope  to  our  review. 
United  States  v.  Yellozv  Cab  Company,  338  U.  S. 
338." 

The  opinion  then  refers  to  Rule  52(a)   of  the  Federal 
Rules  of  Civil  Procedure  and  concludes  at  page  339: 

"We  conclude  that  the  Government  has  not  clearly 
proved  its  charges.  Certainly  the  court's  findings  are 
not  clearly  erroneous.  'A  finding  is  "clearly  errone- 
ous" when,  although  there  is  evidence  to  support  it, 
the  reviewing  court  on  the  entire  evidence  is  left  with 
the  definite  and  firm  conviction  that  a  mistake  has 
been  committed.'  United  States  v.  United  States 
Gypsum  Co.,  333  U.  S.  364,  395.  The  Government's 
contentions  have  been  plausibly  and  earnestly  argued 
but  the  record  does  not  leave  us  with  any  'definite 
and  firm  conviction  that  a  mistake  has  been  com- 
mitted.' 

"As  was  aptly  stated  by  the  New^  York  Court  of 
Appeals,  although  in  a  case  of  a  rather  dififerent  sub- 
stantive nature:  'Face  to  face  with  living  witnesses 
the  original  trier  of  the  facts  holds  a  position  of  ad- 
vantage from  which  appellate  judges  are  excluded. 
In  doubtful  cases  the  exercise  of  his  power  of  obser- 
vation often  proves  the  most  accurate  method  of 
ascertaining  the  truth  ,  .  .  How  can  we  say  the 
judge  is  wrong?    We  never  saw  the  witnesses    .    .    . 
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To  the  sophistication  and  sagacity  of  the  trial  judge 
the  law  confides  the  duty  of  appraisal.'  Boyd  v. 
Boyd,  252  N.  Y.  422,  429,'  169  N.  E.  632,  634." 

In  the  Gypsum  case  (supra)  the  District  Court  granted 
a  motion  to  dismiss  after  presentation  of  the  Govern- 
ment's case  in  a  suit  by  the  United  States  to  restrain  al- 
leged violations  of  the  Sherman  Act.  The  Court  made 
many  findings,  and  regarding  Finding  118.  the  trial  court 
found  that  the  evidence  "fails  to  establish  that  defendants 
associated  themselves  in  a  plan  to  blanket  the  industry 
under  patent  licenses  and  stabilized  prices."  After  dis- 
cussing the  evidence  on  the  question  of  conspiracy,  the 
Court  says  at  page  399: 

"The  government  relied  very  largely  on  docu- 
mentary exhibits,  and  called  as  witnesses  many  of 
the  authors  of  the  documents.  Both  on  direct  and 
cross-examination  counsel  were  permitted  to  phrase 
their  questions  in  extremely  leading  form,  so  that 
the  import  of  the  witnesses'  testimony  was  conflict- 
ing. On  cross-examination  most  of  the  witnesses 
denied  that  they  had  acted  in  concert  in  securing  pat- 
ent licenses  or  that  they  had  agreed  to  do  the  things 
which  in  fact  were  done.  Where  such  testimony  is 
in  conflict  with  contemporaneous  documents  we  can 
give  it  little  weight,  particularly  when  the  crucial 
issues  involve  mixed  questions  of  law  and  fact.  De- 
spite the  opportunity  of  the  trial  court  to  appraise 
the  credibility  of  the  witnesses,  we  cannot  under  the 
circumstances  of  this  case  rule  otherwise  than  that 
Finding  118  is  clearly  erroneous." 

The  Court  also  said  at  page  395 : 

"The  practice  in  equity  prior  to  the  present  Rules 
of  Civil  Procedure  was  that  the  findings  of  the  trial 
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court,  when  dependent  upon  oral  testimony  where 
the  candor  and  credibiHty  of  the  witnesses  would  best 
be  judged,  had  great  weight  with  the  appellate  court. 
The  findings  were  never  conclusive,  however.  A 
finding  is  'clearly  erroneous'  when  although  there  is 
evidence  to  support  it,  the  reviewing  court  on  the 
entire  evidence  is  left  with  the  definite  and  firm  con- 
viction that  a  mistake  has  been  committed." 

The  Gypsum  case  and  Fleming  v.  Palmer,  123  F.  2d 
749,  cited  by  appellants,  announces  propositions  which  are 
of  value  as  guides  only  when  applied  to  the  facts  of  a 
particular  case.  In  the  Fleming  case  the  District  Court 
found  that  the  business  was  controlled  by  the  Palmers 
and  not  by  the  workers.  The  Court  of  Appeals,  after 
reviewing  the  evidence  which  was  largely  documentary, 
for  ten  or  eleven  pages  of  its  opinion,  concludes : 

"A  thorough  study  of  the  record  has  disclosed  that 
Palmer  possessed  extraordinary  powers.  Whatever 
powers  he  might  possibly  have  lacked  were  lodged  in 
the  group  of  employees  most  naturally  inclined  to 
be  favorable  to  him.  The  history  of  the  formation 
and  operation  of  the  cooperative,  the  Articles  of  In- 
corporation and  the  By-Laws  do  not  reveal  an  in- 
dustrial democracy  governed  by  the  workers.  We 
have  been  forced  to  conclude  that  the  district  judge's 
finding  that  the  workers  and  not  the  Palmers  con- 
trolled the  business  and  this  cooperative  is  against 
the  clear  weight  of  the  testimony  and  must  be  set 
aside." 

That  is  a  far  different  case  than  the  present  one.  It 
would  appear  that  the  Court  of  Appeals  lends  greater 
credibility  to  documentary  evidence  as  distinguished  from 
oral  testimony. 
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With  regard  to  the  cases  cited  by  appellant  on  the  ques- 
tion of  discrepancy  testimony,  the  recent  opinion  of  this 
Court  (January  12,  1954)  in  the  case  of  Mar  gong  v. 
Brownell,  F.  2d  ,  is  in  point.     This  Court  said: 

"This  Court  has  had  occasion  recently  to  uphold 
the  findings  made  by  the  trier  of  facts  which  refused 
to  credit  a  witness'  testimony  even  although  that  tes- 
timony is  not  contradicted.  National  Labor  Relations 
Board  v.  Hozvell  Chevrolet  Company,  204  F.  2d  79, 
86  (Affirmed  Howell  Chevrolet  Co.  v.  National  Labor 
Relations  Board,  U.  S ,  Dec.  14,  1953)  (cit- 
ing other  cases  in  a  footnote).  Upon  the  plaintiff's 
own  theory  all  of  the  witnesses  who  testified  on  his 
behalf  are  interested  and  when  viewed  in  this  light 
their  mere  say-so  does  not  have  to  be  accepted.  (Cit- 
ing cases.)" 

Judge  Goodman  in  the  case  of  Ly  Shezv  v.  Acheson, 
110  Fed.  Supp.  50,  at  58,  states  that  the  rule  is  that  the 
proof  of  alleged  citizenship  must  be  "clear  and  convinc- 
ing." Other  cases  to  this  effect  are  Lee  Fin  v.  United 
States  (C.  C.  A.  2),  218  Fed.  432;  Ex  parte  Chin  Him, 
227  Fed.  131. 

The  enunciation  of  rules  of  proof  appears  to  be  of 
little  help.  The  decision  as  to  whether  the  plaintiff  has 
sustained  his  burden  to  "convince"  the  Court,  is  directed 
to  the  "conscience"  of  the  Court,  and  where  as  in  this 
case,  a  reading  of  the  full  transcript  leaves  the  Court  in 
grave  doubt  as  to  whether  or  not  the  plaintiff  is  a  citizen, 
and  when,  in  good  conscience  the  Court  cannot  make  a 
finding  that  the  plaintiff  is  a  citizen,  in  view  of  the  record, 
the  finding  and  decision  of  the  District  Court  that  plain- 
tiff is  not  a  citizen,  should  not  be  set  aside. 
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That  the  burden  is  on  the  appellants  to  prove  their  al- 
leged United  States  nationality  has  been  the  view  of 
this  Court  in  the  following  cases : 

Jung  Yem  Loy  v.  Cahill,  81  F.  2d  809; 
Wong  Choy  v.  Hajf,  83  F.  2d  983 ; 
Wong  Ying  Leon  v.  Carr, -lOS  F.  2d  91. 

It  is  respectfully  submitted  that  the  decision  and  the 
findings  of  the  District  Court  should  be  affirmed. 

Laughlin  E.  Waters, 
United  States  Attorney, 

Max  F.  Deutz, 

Assistant  U.  S.  Attorney, 
Chief,  Civil  Division, 

Arline  Martin, 

Assistant  U.  S.  Attorney, 
Attorneys  for  Appellee. 
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Appellee. 
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I. 

STATEMENT   OF   JURISDICTION. 

Appellant  was  indicted  by  the  Federal  Grand  Jury  in 
and  for  the  Southern  District  of  California  on  July  29, 
1953,  under  Section  2421  of  Title  18,  United  States  Code. 

On  August  17,  1953,  the  appellant  was  arraigned,  en- 
tered a  plea  of  not  guilty,  and  the  case  was  set  for  trial 
on  September  8,  1953. 

On  September  8,  1953,  appellant  was  tried  in  the  United 
States  District  Court  for  the  Southern  District  of  Cali- 
fornia before  the  Honorable  Peirson  M.  Hall,  sitting 
without  a  jury,  and  on  September  9,  1953  was  found 
guilty  as  charged  in  the  Indictment. 

On  September  14,  1953,  appellant  was  sentenced  to  pay 
a  fine  in  the  sum  of  $5,000.00  and  imprisonment   for  a 
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period  of  five  years,  and  judgment  was  so  entered.   Appel- 
lant appeals  from  this  judgment. 

The  District  Court  has  jurisdiction  of  this  cause  of 
action  under  Section  2421  of  Title  18,  United  States 
Code,  and  Section  3231  of  Title  18,  United  States  Code. 

This  Court  has  jurisdiction  of  .the  appeal  under  Sec- 
tion  1291   of  Title  8,   United   States   Code. 

II. 
STATUTES  INVOLVED. 

The  Indictment  in  this  case  was  brought  under  Section 
2421  of  Title  18,  United  States  Code. 

The  Indictment  charges  a  violation  of  Section  2421  of 
Title  18,  United  States  Code,  which  provides  in  pertinent 
part: 

''Whoever  knowingly  transports  in  interstate  or 
foreign  commerce,  .  .  .  any  woman  or  girl  for 
the  purpose  of  prostitution  or  debauchery,  or  for 
any  other  immoral  purpose,  or  with  the  intent  and 
purpose  to  induce,  entice,  or  compel  such  woman  or 
girl  to  become  a  prostitute  or  to  give  herself  up  to 
debauchery  or  to  engage  in  any  other  immoral 
practice;  or 

"Whoever  knowingly  procures  or  obtains  any  tick- 
et or  tickets,  or  any  other  form  of  transportation 
or  evidence  of  the  right  thereto,  to  be  used  by  any 
woman  or  girl  in  interstate  or  foreign  commerce, 
in  going  to  any  place  for  the  purpose  of 
prostitution  or  debauchery,  or  for  any  other  immoral 
purpose,  .  .  .  whereby  any  such  woman  or  girl 
shall  be  transported  in  interstate  or  foreign  com- 
merce,    .     .     . 

"Shall  be  fined  not  more  than  $5,000,  or  imprisoned 
not  more  than  five  years,  or  both." 
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III. 
STATEMENT  OF  THE  CASE. 

The   Indictment   charges   as    follows: 

"On  or  about  December  15,  1952,  defendant  Frank 
Weaver  did  knowingly  transport  and  cause  to  be 
transported,  and  did  aid  and  assist  in  obtaining 
transportation  for,  and  in  transporting,  a  woman, 
namely:  Dolores  June  Penfield,  in  interstate  com- 
merce, namely:  from  Minneapolis,  Minnesota  to  Los 
Angeles  County,  California,  within  the  Central  Divi- 
sion of  the  Southern  District  of  California,  for 
prostitution,  debauchery,  and  other  immoral  purposes." 

On  August  17,  1953,  the  appellant  appeared  for  arraign- 
ment and  plea,  represented  by  Earl  C.  Broady,  Esq.,  before 
the  Honorable  Peirson  M.  Hall,  United  States  District 
Judge,  and  entered  a  plea  of  not  guilty  to  the  offense 
charged  in  the  Indictment.  On  September  8,  1953,  the 
case  was  called  for  trial  before  the  Honorable  Peirson 
M.  Hall,  United  States  District  Judge,  sitting  without 
a  jury,  and  on  September  9,  1953,  appellant  was  found 
guilty  as  charged  in  the   Indictment. 

On  September  14,  1953,  the  appellant  was  sentenced 
to  pay  a  fine  in  the  sum  of  $5,000.00  and  be  imprisoned 
for  a  period  of  five  years  in  a  penitentiary. 

Appellant  assigns  as  error  the  judgment  of  conviction 
on  the  following  grounds : 

A — The  Court  erred  in  permitting  the  impeach- 
ment of  the  Government's  witness,  in  the  absence 
of  a  foundation  showing  surprise,  and  the  Court 
erred  in  holding  that  there  was  surprise. 


B — The  Court  erred  in  admitting  the  hearsay  diary 
of  the  prosecutrix  into  evidence  "for  the  limited  pur- 
pose of  testing  the  verity  of  this  witness." 

C — The  Court  erred  in  permitting  the  reading  by 
the  prosecutor  of  documents  purportedly  written  by 
the  prosecutrix  and  permitting  the  reading  of  extra- 
judicial statements  of  the  prosecutrix  allegedly  made 
to  agents  of  the  Federal  Bureau  of  Investigation. 

D — The  Court  erred  in  inquiring  into  the  truthful- 
ness of  hearsay  statements  which  were  admitted  by 
the  Court  to  "test  the  verity  of  the  witness"  and 
for  impeachment  purposes  only. 

E — The  evidence  is  insufficient  to  sustain  the  judg- 
ment of  conviction  in  that  two  necessary  elements, 
to  wit:  transportation  and  intent  and  purpose,  as 
required  by  statute,  were  not  proved. 

F — The  Court  erred  in  denying  defendant's  Mo- 
tion for  Judgment  of  Acquittal. 

IV. 
STATEMENT  OF  FACTS. 

Dolores  June  Penfield  met  the  appellant,  Frank  Weaver, 
in  1949.  Shortly  thereafter  she  went  to  work  for  Weaver 
in  his  malt  shop.  She  also  went  to  live  with  Weaver  and 
they  assumed  a  meretricious  relationship.  Penfield,  dur- 
ing this  time,  was  also  known  as  Lola  Weaver. 

During  the  time  Penfield  was  living  with  Weaver,  she 
engaged  in  activities  of  prostitution  in  Los  Angeles.  She 
gave  money  to  Weaver.  [Tr.  pp.  17-18.]^  Weaver  on 
occasion  posted  bond  for  Penfield  in  arrests  for  prosti- 
tution.   [Tr.  p.  19.] 


^'Tr."  refers  to  "Reporter's  Transcript  of  Proceedings." 
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During  October,  1952,  Penfield,  after  a  misunderstand- 
ing with  Weaver,  left  Los  Angeles  in  company  of  one 
Jerry  Frazier  and  one  Harry  Seymour.  [Tr.  pp.  49,  72.] 
Penfield,  Frazier  and  Seymour  went  to  Minneapolis, 
Minnesota.  Frazier  and  Seymour  were  subsequently  tried 
in  Minneapolis  for  transporting  Penfield  in  interstate 
commerce  for  the  purpose  of  prostitution.  [Tr.  pp.  134, 
148.]  Penfield  was  interviewed  by  agents  of  the  Federal 
Bureau  of  Investigation  in  Minneapolis,  Minnesota.  [Tr. 
p.  131.] 

While  in  Minneapolis,  Penfield  received  a  telephone  call 
from  Weaver  asking  her  to  return  to  Los  Angeles  to 
work  for  him.  [Tr.  pp.  90-92.]  Subsequently,  Weaver 
went  to  Minneapolis  and  he  and  Penfield  resided  there 
together  until  their  return  together  to  Los  Angeles.  [Tr. 
pp.  95-96.] 

During  Weaver's  stay  in  Minneapolis,  he  resided  at 
the  Frederick  Hotel.  [Tr.  pp.  95-96.]  He  had  several 
conversations  concerning  prostitution  activities  in  Los 
Angeles  and  his  participation  therein.  [Tr.  pp.  97-98, 
108,  110-113.] 

After  Weaver's  and  Penfield's  return  from  Minneapolis 
to  Los  Angeles,  Penfield  again  engaged  in  prostitution 
activities   in  Los   Angeles.     [Tr.   pp.    115-120,    124-125.] 

On  May  25,  1953,  Penfield  was,  at  her  own  instigation, 
interviewed  by  Agents  of  the  Federal  Bureau  of  Investi- 
gation in  connection  with  information  concerning  a  pos- 
sible violation  of  the  White  Slave  Trafiic  Act.  [Tr.  pp. 
234,  256.]  Again,  on  July  29,  1953,  Penfield  was  inter- 
viewed by  Agents  of  the  Federal  Bureau  of  Investigation. 
Each   time   she   made   substantially   the   same   statements 


regarding  her  transportation   from   Minneapolis,   Minne- 
sota, to  Los  Angeles,  California,  by  Weaver. 

On  July  31,  1953,  Weaver  was  arrested  by  Agents  of 
the  Federal  Bureau  of  Investigation.  Penfield  was  with 
Weaver  at  the  time  of  his  arrest. 

V. 
ARGUMENT. 

A.  The  Trial  Judge  Properly  Allowed  the  Govern- 
ment to  Ask  Foundation  Questions  for  the  Im- 
peachment of  Its  Own  Witness. 

The  questions  raised  upon  the  appeal  of  the  present 
case  are  threefold.  They  resolve  themselves  from  a  situa- 
tion where  the  Government,  discerning  the  recalcitrance 
of  a  witness,  seeks  to  go  forward  with  the  impeachment 
of  that  witness  after  a  claim  of  "surprise"  or  at  least  an 
ascertainment  by  the  Court  that  the  Government  did  not 
reasonably  anticipate  the  recalcitrance  of  the  witness. 
The  questions  are  (1)  whether  the  Court  properly  permit- 
ted cross-examination  of  the  witness,  (2)  whether  prior 
inconsistent  or  contradictory  statements  by  a  hostile  wit- 
ness were  properly  admitted,  and  (3)  whether  such  prior 
statements  were  properly  limited  to  the  question  of  the 
credibility  of  the  witness  or  were  in  fact  used  as  a  device 
to  present  otherwise  inadmissible  evidence.  It  should  be 
noted  from  the  outset  that  once  the  hostility  of  a  witness 
has  become  apparent,  his  credibility  may  be  attacked  by 
the  calling  party  either  through  (1)  cross-examination, 
(2)  introduction  of  prior  inconsistent  or  contradictory 
statements,  or  (3)  through  the  testimony  of  other  wit- 
nesses. 
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The  decided  cases  prescribe  no  uniform  procedure  for 
dealing  with  hostile  witnesses.  In  any  case,  the  discretion 
of  the  trial  court  controls  if  not  patently  abused. 

St.  Clair  V.  United  States,  154  U.  S.   134,  38  L. 
Ed.  936,  14  S.  Ct.  1002; 

Young  v.  United  States,  97  F.  2d  200. 

That  a  calling  party  may  impeach  his  own  witness  by 
cross-examination  in  the  event  of  unexpected  hostility  is 
well   settled. 

United  States  v.  Budd,  144  U.  S.  154. 

The  extent  of  cross-examination  of  a  witness  whose 
hostility  appears  toward  the  calling  party  rests  within 
the  discretion  of  the  Court  but  must  be  limited  solely  to 
his  credibility  on  the  stand  rather  than  to  encompass 
otherwise  inadmissible  evidence  damaging  to  the  opposing 
party  which  may  have  been  contained  in  any  prior  state- 
ments made  by  such  hostile  witness.  Yoimg  v.  United 
States,  supra;  United  States  v.  Block,  88  F.  2d  618. 
Compare:  Pastrano  v.  United  States,  127  F.  2d  43; 
Schonfeld  v.  United  States,  277  Fed.  934;  United  States 
V.  Graham,  102  F.  2d  436,  where  detailed  expositions 
appear  of  the  extent  of  cross-examination  permitted  by 
the  trial  court  and  sanctioned  by  appellate  courts. 

The  language  contained  in  Walker  v.  United  States, 
104  F.  2d  465,  well  states  the  rationale  of  the  rules  relat- 
ing to  examination  of  hostile  witnesses  as  follows : 

"The  appellants  also  objected  that  the  government 
was  allowed  to  impeach  certain  of  its  witnesses  by 
cross-examining  them  with  respect  to  certain  written 
statements  contrary  to  their  testimony  which  they 
had  made  before  trial.  The  rule  to  be  applied  in 
dealing  with  a  recalcitrant  witness  is  thus  stated  in 


DiCarlo  v.  United  States,  2  Cir.,  6  F.  2d  364,  368: 
'The  latitude  to  be  allowed  in  the  examination  of  a 
witness,  who  has  been  called  and  proves  recalcitrant, 
is  wholly  within  the  discretion  of  the  trial  judge. 
Nothing  is  more  unfair  than  to  confine  a  party  under 
such  circumstances  to  neutral  questions.  Not  only 
may  the  questions  extend  to  cross-examination,  but, 
if  necessary  to  bring  the  truth,  it  is  entirely  proper 
to  inquire  of  such  a  witness  whether  he  has  not  made 
contradictory  statements  at  other  times.  He  is  pres- 
ent before  the  jury,  and  they  may  gather  the  truth 
from  his  whole  conduct  and  bearing,  even  if  it  be  in 
respect  of  contradictory  answers  he  may  have  made 
at  other  times.'  See,  also.  Big  Vein  Pocahontas  Co. 
v.  Repass,  4  Cir.,  238  F.  332;  Curtis  v.  United  States, 
10  Cir.,  67  F.  2d  943,  946;  London  Guaranty  & 
Accident  Co.  v.  Woelfle,  8  Cir.,  83  F.  2d  325." 
(Emphasis  ours.) 

In  the  present  case,  the  trial  judge  heard  the  testimony. 
He  observed  the  manner  in  which  Penfield,  the  Govern- 
ment witness,  testified.  He  was  aware  of  the  recalcitrance 
of  Penfield  as  a  Government  witness.  This  becomes  ob- 
vious from  the  record.  At  one  time  early  in  Penfield's 
testimony,  it  was  necessary  for  the  Court  to  admonish 
her  severely.  [Tr.  pp.  15-16.]  Therefore,  it  is  submitted 
that  the  Court  properly  allowed  the  Government  to  ask 
impeaching  questions  of  its  own  witness  by  cross-examina- 
tion. 
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B.  The  Court  Properly  Admitted  the  Diary  of  Pen- 
field  as  Part  of  the  Impeachment  of  Her  Testi- 
mony. 

The  only  question  raised  here  is  whether  or  not  a  diary 
kept  by  Penfield  could  be  used  as  impeachment  of  her 
testimony. 

Penfield  had  told  Agents  of  the  Federal  Bureau  of  In- 
vestigation that  the  entries  in  the  diary  were  true  and  that 
they  were  an  account  of  her  relationship  with  the  appel- 
lant Weaver,  In  her  testimony  at  the  trial,  she  denied 
the  truth  of  those  statements  and  characterized  them  as  a 
"figment  of  my  imagination."  Certainly  then  her  testi- 
mony on  the  stand  was  inconsistent  and  contrary  to  her 
prior  statements  given  to  Agents  of  the  Federal  Bureau 
of  Investigation.  It  is  submitted  that  the  diary  was 
properly  admitted  and  limited  to  impeachment  of  Pen- 
field's    testimony. 

C.  The  Court  Properly  Admitted  Documents  Writ- 
ten by  Penfield  and  Statements  Made  to  Agents 
of  the  Federal  Bureau  of  Investigation  as  Im- 
peachment of  Her  Testimony. 

No  new  question  is  raised  by  appellant's  Specification 
of  Error  in  regard  to  documents  written  by  Penfield  and 
statements  made  to  the  Federal  Bureau  of  Investigation. 
It  is  therefore  respectfully  requested  that  the  argument 
heretofore  made  under  paragraphs  A  and  B  of  this 
Argument  be  made  applicable  also  to  this  Specification  of 
Error. 
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D.  There  Was  No  Error  in  the  Inquiry  Into  the 
Truthfulness  of  Statements  That  Penfield  Made 
Prior  to  Trial  to  Test  Her  Veracity  as  a  witness. 

The  Court  properly  inquired  into  the  truthfulness  of 
statements  made  by  Penfield  to  Agents  of  the  Federal 
Bureau  of  Investigation.  By  this  -method  of  questioning, 
the  witness  was  given  an  opportunity  to  refresh  her  recol- 
lection and  to  correct  her  testimony  if  she  were  innocently 
mistaken.  The  trial  judge  limited  very  strictly  all  of  the 
questions  concerning  the  inconsistency  of  Penfield's  testi- 
mony with  her  prior  statements  to  impeachment  only,  and 
it  is  therefore  submitted  that  the  Court  did  not  err  in 
inquiring  into  the  truthfulness  of  these  statements. 

E.  The  Evidence  Is  SufBcient  to  Sustain  a  Judgment 

of  Conviction. 

A  reading  of  the  Record,  especially  the  testimony  of 
the  Government's  witnesses,  viz. :  Margaret  B.  Smith 
[Tr.  pp.  88-92],  Arnold  Roston  [Tr.  pp.  93-99],  James 
Backstrom  [Tr.  pp.  99-106],  Margaret  K.  Bryant  [Tr. 
pp.  106-113],  John  Allen  Olsen  [Tr.  pp.  113-122],  Robert 
D.  Long  [Tr.  pp.  122-128],  and  William  George  Singer 
[Tr.  pp.  157-161],  establishes  sufficiently  the  necessary 
elements  of  transportation,  intent  and  purpose. 
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CONCLUSION. 

The  trial   court   properly  allowed   the  impeachment  of 
the  Government's  own  witness. 

The  evidence  is  sufficient  to  sustain  the  judgment  of 
conviction. 

There  was  no  error  in  the  denial  of  defendant's  Motion 
for  Judgment  of  Acquittal. 

It  is  therefore  respectfully  submitted  that  the  judgment 
of  conviction  should  be  affirmed. 

Respectfully  submitted, 

Laughlin  E.  Waters, 
United  States  Attorney, 

Manley  J.  Bowler, 

Asst.   United  States  Attorney, 
CJiief  of  Criminal  Division, 

Manuel  L.  Real, 

Asst.   United  States  Attorney, 

Attorneys  for  Appellee. 
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BRIEF  FOR  APPELLANT. 


JURISDICTIONAL  STATEMENT. 
On  January  26,  1954  there  was  filed  in  the  United 
States  District  Court  for  the  Northern  District  of 
California,  Southern  Division,  on  behalf  of  Leng  May 
Ma,  hereinafter  referred  to  as  appellant,  a  petition 
for  a  writ  of  habeas  corpus  (T.  3).  The  petition  for 
writ  of  habeas  corpus  was  denied  on  the  ground  that 
it  failed  to  state  facts  sufficient  to  warrant  the  writ 
(T.  8).  Notice  of  appeal  was  filed  on  January  29, 
1954  (T.  8). 

Jurisdiction  of  the  District  Court  to  entertain  the 
petition  for  habeas  corpus  is  conferred  by  28  USC 


2241  et  seq.  Jurisdiction  of  the  Court  of  Appeals  to 
review  the  District  Court's  final  order  denying  the 
writ  of  habeas  corpus  is  conferred  by  28  USCA  2253. 


STATUTE  INVOLVED. 
Title  8  USCA  1253. 

"Withholding  of  deportation, 
(h)  The  Attorney  General  is  authorized  to  with- 
hold deportation  of  any  alien  within  the  United 
States  to  any  country  in  which  in  his  opinion  the 
alien  would  be  subject  to  physical  persecution  and 
for  such  period  of  time  as  he  deems  to  be  neces- 
sary for  such  reason.  June  27,  1952,  c.  477,  Title 
II,  ch.  5,  Sec.  243,  66  Stat.  212." 


STATEMENT  OF  THE  CASE. 
Appellant  was  born  in  China  in  August  of  1938. 
She  claims  to  have  acquired  United  States  citizenship 
at  the  time  of  birth,  pursuant  to  the  provisions  of 
Section  1993,  United  States  Revised  Statutes,  as 
amended  by  the  Act  of  May  26,  1934.  After  issuance 
of  a  travel  affidavit  by  the  American  Consulate  Gen- 
eral at  Hong  Kong,  on  March  22,  1951,  the  appellant 
proceeded  to  the  United  States,  arriving  at  the  Port 
of  San  Francisco,  California  on  May  4,  1951.  After 
extensive  hearings  conducted  by  the  Immigration  and 
Naturalization  Service,  it  was  concluded  that  the  ap- 


pellant  had  failed  to  establish  her  claim.  The  de- 
cision of  the  Immigration  and  Naturalization  Service 
was  affirmed  by  the  Board  of  Immigration  Appeals 
on  December  3,  1953. 

Pursuant  to  a  demand  directed  to  appellant  by  the 
San  Francisco  District  Office  of  the  Immigration  and 
Naturalization  Service,  she  surrendered  for  contem- 
plated deportation  to  Commimist  China  on  or  about 
January  15,  1954.  Under  date  of  January  18,  1953, 
there  was  submitted  on  behalf  of  appellant  to  the  Dis- 
trict Director,  Immigration  and  Naturalization  Serv- 
ice, San  Francisco,  California,  in  accordance  with  pre- 
scribed regulations,  an  application  for  a  stay  of  de- 
portation under  the  provisions  of  Section  243(h)  of 
the  Immigration  and  Nationality  Act  of  1952.  On 
January  21,  1954,  the  San  Francisco  Office  of  the 
Immigration  and  Naturalization  Sei^ice  advised 
coimsel  for  appellant  that  the  appellant  was  not  eligi- 
ble for  the  relief  requested  (Exhibit  A,  attached  to 
the  petition;  T.  7). 

At  the  time  the  petition  for  writ  of  habeas  corpus 
was  filed  in  the  case  at  bar,  deportation  to  Communist 
China  was  imminent.  In  the  petition  it  was  alleged 
that  the  appellant  Avas  denied  due  process  of  law,  that 
her  deportation  to  Commimist  China  was  contrary  to 
law  and  the  expression  of  Congress  not  to  deport  a 
person  to  a  coimtry  where  such  person  would  suffer 
physical  persecution  and  that  the  decision  of  the  Im- 
migration and  Naturalization  Service  rejecting  the 
application  for  stay  of  deportation  was  an  abuse  of 
discretion. 
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SUMMARY  OF  ISSUES  AND  LEGAL  ARGUMENT. 
The  refusal  of  the  Immigration  and  Naturalization 
Service  to  give  any  consideration  to  the  petition  filed 
by  appellant  seeking  a  stay  of  deportation  on  physical 
persecution  grounds  was  contrary  to  law;  that  the 
action  of  the  Service  was  based  upon  an  erroneous 
interpretation  of  the  statute ;  and  that  the  appellant  is 
one  entitled  to  the  relief  afforded  by  the  provisions  of 
Section  1253(h),  Title  8. 


ARGUMENT. 
The  Supreme  Court  of  the  United  States,  in  a  nimi- 
ber  of  decisions  over  a  long  period  of  time,  has  con- 
sistently held  that  habeas  corpus  is  available  in  a 
proper  case  as  a  remedy  against  milawful  deportation 
from  the  United  States. 

United  States  v.  Sing  Tuck,  194  U.S.  161,  48 

L.  Ed.  917,  24  S.  Ct.  621; 
Bilokumsky  v.  Tod,  263  U.S.  149,  68  L.  Ed.  221, 

44  S.  Ct.  54; 
Heikkila  v.  Barher,  345  U.S.  229,  97  L.  Ed.  972, 
978,  73  S.  Ct.  972. 


'? 


The  immigration  administrative  decision  is  subject 
to  judicial  review  where  the  proceedings  have  not  con- 
formed to  the  traditional  standards  of  fairness  re- 
quired by  the  due  process  of  law  clause  of  the  Fifth 
Amendment  to  the  Constitution  of  the  United  States. 
Japanese  Immigrant  Case,  189  U.S.  86,  47  L.  Ed.  721, 


725,  23  S.  Ct.  611;  Vajtauer  v.  Commissioner  of  Im- 
migration, 273  U.S.  103,  71  L.  Ed.  560,  563,  47  S.  Ct. 
302;  Wong  Yang  Sung  v.  McGrath,  339  U.S.  33,  94 
L.  Ed.  616,  628,  70  S.  Ct.  445;  Ktvong  Hai  Chetv  v. 
CoUing,  344  U.S.  590,  97  L.  Ed.  576,  584,  73  S.  Ct. 
472.  Or  where  there  has  been  arbitrariness  or  abuse 
of  discretion  by  the  administrative  agency.  Loiv  Wall 
Sneij  V.  Backus,  225  U.S.  460,  56  L.  Ed.  1165,  1167,  32 
S.  Ct.  734;  Kivock  Jan  Fat,  253  U.S.  464,  64  L.  Ed. 
1010,  1014,  40  S.  Ct.  566;  Carlson  v.  London,  342  U.S. 
524,  96  L.  Ed.  547,  558,  72  S.  Ct.  525;  Yaris  v.  Es- 
perdy,  202  F.  2d  109,  112.  The  same  general  rule  ap- 
plies to  determine  whether  or  not  the  law  has  been 
correctly  applied.  Gegiow  v.  Uhl,  239  U.S.  3,  60  L. 
Ed.  114,  118,  36  S.  Ct.  2;  Kessler  v.  Strecker,  307  U.S. 
22,  83  L.  Ed.  1082,  1090,  59  S.  Ct.  694;  Bridges  v. 
Wixon,  326  U.S.  135,  89  L.  Ed.  2103,  2116,  65  S.  Ct. 
1443;  Fong  Haw  Tan  v.  Phelan,  333  U.S.  6,  92  L.  Ed. 
433,  436,  68  S.  Ct.  374.  Cf.  McGrath  v.  Kristemen,  340 
U.S.  162,  95  L.  Ed.  173,  181,  71  S.  Ct.  224. 

We  have  amply  defined  by  the  cases  cited  the  power 
of  the  Courts  to  protect  the  rights  of  individuals  in 
confoiTnity  with  the  fimdamental  principles  of  justice 
as  embraced  within  the  concepts  of  the  Constitution 
of  this  nation.  Quaere,  applying  those  standards  to 
the  case  at  bar  does  the  appellant's  petition  state  a 
cause  of  action? 

The  petition  was  the  only  pleading  filed  in  this 
cause.  Thus,  it  becomes  material  to  examine  the  al- 
legations of  the  petition  for  the  purpose  of  ascertain- 
ing whether  a  cause  of  action  was  stated  of  which  a 


Federal  Court  could  take  cognizance.  For  the  purpose 
of  this  review  the  averaients  contained  therein  must 
be  treated  as  true.  House  v.  Mayo,  324  U.S.  42,  89 
L.  Ed.  739,  65  S.  Ct.  517. 

The  ai)pellant  filed  with  the  appropriate  office  of 
the  Immigration  and  Naturalization  Service  a  verified 
application  praying  for  a  stay  of  deportation  as  pre- 
scribed by  the  provisions  of  8  C.F.R.  243.3(h)  on  the 
ground  that  she  would  be  subject  to  physical  persecu- 
tion if  deported  to  Communist  China.  The  Immigra- 
tion and  Naturalization  Service  refused  to  grant  a 
stay  of  deportation  on  the  gromid  that  the  appellant 
was  not  eligible  for  the  relief  afforded  by  Section 
243(h)  of  the  Immigration  and  Nationality  Act. 

Even  though  the  letter  of  the  Immigration  and  Nat- 
uralization Service,  Exhibit  A  of  the  pleadings,  does 
not  expressly  set  forth  the  basis  for  the  rejection  of 
the  appellant's  petition  for  a  stay  of  deportation  it 
must  be  presumed  from  the  statements  that  the  service 
relies  upon  the  statutory  construction  previously  as- 
serted in  the  cases  of  Ng  Lin  Chong  v.  McGrath  and 
Wong  Lai  King  v.  McGrath,  202  F.  2d  316.  In  the 
Ng  and  Wong  cases,  the  Immigration  Service  con- 
tended that  Section  20  of  the  Immigration  Act  of 
February  5,  1917,  as  amended,  was  not  applicable  to 
an  excluded  alien  who  had  been  paroled  and  bonded 
into  the  United  States.  Instead,  it  was  declared  that 
these  cases  were  governed  by  Section  18  of  the  same 
Act.  The  Court  of  Appeals  for  the  District  of  Colum- 
bia ruled  adversely  to  the  government  on  both  con- 
tentions. 


The  petition  in  the  case  at  bar  presents  an  actual 
controversy  between  the  appellant  and  the  immigra- 
tion officials  over  the  legal  right  of  the  appellant  to 
apply  for  such  stay  of  deportation.  Accordingly,  the 
beneficial  provisions  of  that  part  were  denied  this  ap- 
pellant contrary  to  law. 

We  think  the  logical  reasoning  of  the  Court  of  Ap- 
peals for  the  District  of  Columbia  in  the  Ng  and 
Wong  cases  should  be  applied  to  the  instant  matter. 
We  readily  admit  that  such  decision  was  predicated 
upon  construction  of  Sections  18  and  20  of  the  Immi- 
gration Act  of  1917,  as  amended.  We  also  recognize 
the  rule  that  issuance  of  a  writ  of  habeas  corx:)Us  must 
be  determined  by  the  statute  in  force  at  the  time  the 
petition  is  filed.  United  States  v.  Shaughnessy,  185  P. 
2d  347,  349 ;  United  States  v.  Shaughnessy,  187  F.  2d 
137,  142,  aff'd  sub  nom,  Harisiades  v.  Shaughnessy, 
342  U.S.  580. 

The  pertinent  provisions  of  Sections  18  and  20  were 
not  substantially  modified  by  Public  Law  414,  82nd 
Congress,  2nd  Session,  66  Stat.  163,  the  Immigration 
and  Nationality  Act  of  1952.  A  comparison  of  the 
language  of  Sections  18  and  20  of  the  Act  of  1917  to 
the  pertinent  provisions  of  Sections  237  and  243  are 
contained  in  the  appendix  attached  hereto  (8  USCA 
154,  156,  1227,  1253). 

The  Board  of  Special  Inquiry  which  heard  appel- 
lant's case  at  the  time  of  her  arrival  in  1951  has 
power,  only,  to  ''determine  whether  an  alien  who  has 
been  duly  held  shall  be  allowed  to  land  or  shall  he  de- 
ported'' (Sec.  17,  Act  of  1917;  8  USCA  153).    "De- 
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portation"  includes  '^ exclusion" — Knaiiff  v.  McGrath, 
181  F.  2d  839.  This  Court  has  held  that  ^'deporta- 
tion" is  the  removal,  or  sending  hack,  of  an  alien  to 
the  country  whence  he  came.  Yonijuro  Makasiiji  v. 
Seager,  73  F.  2d  37;  12  Words  and  Phrases  Perm.  Ed., 
page  136. 

The  appellant  was  ordered  excluded  by  a  Board  of 
Special  Inquiry  convened  pursuant  to  the  provisions 
of  Section  17,  Immigration  Act  of  1917  (8  USCA 
153)  ;  and  that  Board  determined  that  the  appellant 
should  be  deported.  No  hearing  was  ever  held  under 
the  provisions  of  the  Immigration  and  Nationality 
Act. 

The  provisions  of  Section  237  of  the  Immigration 
and  Nationality  Act  (8  USCA  1227)  are  restricted  to 
an  alien  ''who  is  excluded  under  this  Act"  and  who  is 
"immediately  deported  to  the  comitry  whence  he 
came."  Since  the  appellant  was  neither  "excluded" 
under  the  provisions  of  that  Act  nor  "immediately 
deported,  it  is  obvious  that  that  section  is  not  ap- 
plicable. 

Section  243  of  that  Act  (8  USCA  1253)  specifically 
provides  for  the  deportation  of  any  alien  whether  his 
removal  be  under  the  provisions  of  that  Act  "or  any 
other  Act."  It  is  under  the  provisions  of  this  same 
section  that  the  appellant  filed  her  petition  for  a  stay 
of  deportation  on  physical  persecution  groimds.  If  it 
is  established  that  her  deportation  must  be  effected 
under  the  provisions  of  this  section,  how  can  it  be 
logically  concluded  that  she  is  not  eligible  even  to 
file  for  the  relief  requested. 


In  .V^  Fting  Ho  v.  White,  259  U.S.  276,  285,  66 
L.  Ed  938,  Justice  Brandeis  said  that  deportation 
^^May  result  also  in  loss  of  both  property  and 
life;  or  of  all  that  makes  life  worth  living."  (Em- 
phasis supplied.) 

In  Wong  Yang  Sung  v.  McGratli,  supra.  Justice  Jack- 
son, in  a  case  involving  a  Chinese  seaman  who  had 
deserted  his  vessel,  said: 

^'A  deportation  hearing  involves  issues  basic  to 
human  liberty  and  happiness  and,  in  the  present 
upheavals  in  lands  to  which  aliens  may  be  re- 
turned, perhaps  to  life  itself."  (Emphasis  sup- 
plied.) 

The  drastic  nature  of  the  penalty  of  deportation  has 
been  noted  in  many  other  cases,  and  the  strictness 
with  which  the  law  must  be  construed  against  the 
Govermnent  and  in  favor  of  the  alien  is  observed  from 
the  Court's  pronouncement  in  Fong  Haw  Tan  v. 
PheJan,  supra.  That  case  involved  a  Chinese  who  had 
been  convicted  of  two  murders,  committed  simul- 
taneously, and  sentenced  to  life  imprisonment  for  each 
offense;  the  Attorney  General  sought  to  deport  him 
under  Section  20  of  the  1917  Act,  as  one  who  had  been 
'^sentenced  more  than  once."  In  holding  that,  of  two 
jDOSsible  constructions  of  the  deportation  statute,  the 
one  favoring  the  alien  must  be  adopted,  the  Court 
said: 

^'We  resolve  the  doubts  in  favor  of  that  construc- 
tian  because  deportation  is  a  drastic  measure  and 
at  times  the  equivalent  of  banishment  or  exile, 
Delgadillo  v.  Cai-michael,  332  U.S.  388,  ante,  17, 
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58  S.  Ct.  10.  It  is  the  forfeiture  for  misconduct 
of  a  resident  in  this  country.  Such  a  forfeiture  is 
a  penalty.  To  construe  this  statutory  provision 
less  generously  to  the  alien  might  find  support  in 
logic.  But  since  the  stakes  are  considerable  for 
the  individual,  we  will  not  assume  that  Congress 
meant  to  trench  on  his  freedom  beyond  that  which 
is  required  by  the  narrowest  of  several  possible 
meanings  of  the  words  used." 

Any  contention  that  exclusion  does  not  lead  to  de- 
portation is  as  erroneous  as  it  is  unrealistic.  At  the 
time  of  filing  the  petition  for  a  writ  of  habeas  corpus 
deportation  of  this  appellant  to  Communist  China  was 
imminent.  We  assert,  with  reasonable  justification, 
that  this  appellant  would  suffer  physical  persecution 
and  probable  loss  of  life  as  a  result  of  such  arbitrary 
and  capricious  administrative  action. 

The  Attorney  General,  through  the  Commissioner, 
Immigration  and  Naturalization  Service,  decided, 
when  considering  an  application  for  adjustment  of 
status  mider  the  Displaced  Persons  Act  of  1948,  that 
a  Chinese  temporarily  in  the  United  States  as  a  stu- 
dent cannot  be  deported  to  Communist  China  because 
of  ''persecution  or  fear  of  persecution  on  account  of 
race,  religion  or  political  opinions,"  Interim  Decision 
No.  212,  in  the  Matter  of  T.  C,  File  No.  A  6  730  648, 
decided  November  7,  1950,  Inmiigration  and  Natural- 
ization Service  ''Monthly  Review,"  January  1951, 
Vol.  VIII  No.  7,  pp.  95-98.  In  that  case,  summing  up 
his  findings  relative  to  the  communistic  nature  of  the 
de  facto  government  of  China,  the  Commissioner  said : 
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''In  siumnation,  then,  it  will  be  concluded  that 
the  de  facto  Government  of  China  is  Communistic, 
and  as  Communistic  as  the  Government  of  Russia 
and  the  countries  behind  the  Iron  Curtain." 


''Fear  to  RetuiTi:  The  applicant's  testimony 
above  relative  to  displacement  based  upon  his  fear 
of  persecution  will  be  utilized  to  establish  that 
other  cardinal  eligibility  requisite,  namely,  that 
the  applicant  is  unable  to  return  to  the  country 
of  his  birth,  nationality,  or  last  residence,  because 
of  persecution  or  fear  of  persecution  on  accoimt 
of  his  race,  religion  or  political  opinions.  His 
testimony  with  respect  to  his  opposition  to  Com- 
mimism,  and  the  acknowledgement  that  China  is 
at  this  time  a  Communist-dominated  country  es- 
tablishes that  the  applicant  is  mial^le  to  return 
to  China  ])ecause  of  his  fear  of  persecution  on 
accomit  of  his  political  opinions." 

It  is  a  matter  of  common  know^ledge  that  China  has 
been  wholly  overrun  by  the  anned  forces  of  the 
Chinese  Communists;  that  the  recognized  government 
of  the  Republic  of  China  fled  to  FoiTnosa;  that  the 
principles  of  the  Chinese  Communist  Government  are 
contradictory  to  the  principles  of  free  and  demo- 
cratic govermnent ;  and  that  the  Communists  have  en- 
gaged in  a  campaign  of  mass  murder  of  Chinese  for 
vaguely  defined  "crimes",  and  that  the  Communist 
press  in  China,  itself,  puts  the  number  of  executions 
in  excess  of  a  million.^    It  is  equally  common  knowl- 


i"Reds  Dis^estinsr  China,"  by  Marguerite  Higgins,  Washington 
Post,  October  1,  1951. 
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edge  that  the  Communists  are  ruling  China  by  mass 
murder.^ 

In  a  release  dated  Fel^ruary  23,  1954,  Washington, 
D.C.,  the  House  Appropriations  Committee  stated  that 
Walter  S.  Robertson,  Assistant  Secretary  of  State  for 
Far  Eastern  Affairs  testified  Red  Chinese  have 
slaughtered  about  15,000,000  of  their  own  people  since 
1949  which  showed  "just  about  the  bloodiest  pattern 
that  the  Communists  have  followed  in  any  country 
in  the  world." 

In  view  of  these  known  conditions  there  can  be 
no  room  for  doubt  that  appellant  would  be  the  likely 
object  of  the  Communist  regime. 

The  United  Nations,  through  the  persistent  efforts 
of  the  United  States,  refused  for  a  period  of  ap- 
proximately two  years  to  mediate  the  Korean  situ- 


2" They're  Ruling  China  by  Mass  Murder,"  Saturday  Evening 
Post,  October  13,  1951,  p.  31 ;  at  page  167,  the  author  points 
out  that  under  the  most  intense  suspicion,  and  consequent  danger 
of  extermination,  are  Chinese  ^'individuals  who  once  worked  for 
or  associated  with  Europeans,  particularly  Americans,"  and  that 
''in  a  majority  of  cases  Chinese  are  arrested  not  because  they 
commit  some  overt  act  against  the  state,  but  because  they  belong 
to  classes  or  categories  distrusted  by  the  communists  and  sus- 
pected of  harboring  dangerous  (unorthodox)  thoughts.  They  are 
sources  of  potential  opposition  to  the  regime."  (Emphasis  sup- 
plied.) 

The  United  Nations  General  Assembly  was  informed  November 
12,  1951,  that  there  would  be  no  lasting  peace  with  Red  China, 
in  Korea,  or  elsewhere,  so  long  as  China  is  dominated  by  "the 
Communist  rule  of  mass  murder" — Washington  Times-Herald, 
November  13,  1951,  page  1.  Dr.  T.  F.  Tsiang,  the  Chinese  repre- 
sentative before  the  U.  N.  General  Assembly,  stated  official  an- 
nouncements by  Chinese  Communist  authorities  admitted  that 
1,176,000  so-called  counter-revolutionaries  had  been  liquidated 
from  October  1,  1949  to  October  1,  1950,  in  the  provinces  of 
China,  including  that  from  which  appellant  originally  came. 
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ation  unless  all  parties  agreed  that  captured  Chinese 
Communist  soldiers  would  not  be  repatriated  to  Com- 
munist China  against  their  wishes.  During  this  pe- 
riod, this  nation,  alone,  sustained  25,000  casualties. 
Let's  hope  that  these  members  of  our  armed  forces 
did  not  suffer  in  vain. 

Return  of  any  individual  despite  his  objection  to  a 
Communist-dominated  country  would  be  flatly  incon- 
sistent with  the  principle  adhered  to  in  the  Korean 
prisoner  of  war  negotiations.  Deportation  of  the  ap- 
pellant to  Communist  tyranny  would  stultify  our 
national  policy  of  jirotecting  those  who  have  fled  Com- 
munist opposition  and  make  mockery  of  our  national 
efforts  to  win  over  world  opinion  for  the  cause  of 
freedom. 

This  Court  in  Carmichael  v.  Dclanejj,  170  F.2d  239, 
at  page  245,  stated: 

'' Throughout  history  banishment  or  exile  has  been 
looked  upon  as  a  penalty  little  less  dreadful  than 
death.  To  one  in  appellee's  situation,  exclusion 
is  in  substance  and  practical  effect  the  equivalent 
of  banishment.  It  involves  the  same  severance 
from  home  and  existing  ties  that  the  individual 
suffers  who  is  expelled  from  the  country  in  a 
proceeding  to  deport.  There  is  no  difference  in 
their  loss  of  freedom  of  movement  or  in  the 
nature  of  the  hardships  they  are  called  upon  to 
undergo.  The  sole  distinctioyi  resides  in  the  mere 
matter  of  nomenclature.  The  distinction,  we 
think,  is  of  no  moment  so  far  as  concerns  the 
constitutional  guaranty  of  due  process  of  law." 
(Emphasis  supplied.) 
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The  statute  in  effect  at  the  time  of  filing  this  peti- 
tion required  the  Attorney  General  to  consider  and 
exercise  his  discretion  consistent  "with  the  funda- 
mental principles  of  justice  embraced  within  the  con- 
ception of  due  process  of  law."  Tang  Tung  v.  Edsell, 
223  U.S.  673,  56  L.Ed.  606,  610,  32  S.Ct.  569;  Joint 
Anti-Fascist  Refugee  Comm.  v.  McGratli,  341  U.S. 
123,  95  L.Ed.  817,  71  S.Ct.  624;  Carlson  v.  Laiidon, 
342  U.S.  524,  96  L.Ed.  547,  72  S.Ct.  525. 

In  Stack  v.  Boyle,  342  U.S.  1,  96  L.Ed.  317,  Mr. 
Chief  Justice  Vinson  warned  that  we  should  not  "in- 
ject into  our  own  system  of  government  the  very  prin- 
ciples of  totalitarianism  which  Congress  was  seeking 
to  guard  against  in  passing  the  statute."  This  warn- 
ing is  particularly  appropriate  in  the  setting  of  the 
instant  case.  The  Attorney  General,  through  his  ad- 
ministrative officers,  arbitrarily  and  without  just 
cause,  condemned  the  appellant  to  probable  execution. 

It  is  well  realized  that  this  Court  in  Jeto  Sing  v. 
Barber,  215  F.2d  906,  sustained  the  position  of  the 
District  Director  of  the  Immigration  and  Naturaliza- 
tion Service.  However,  it  should  be  noted  that  cer- 
tiorari was  granted  in  the  case  of  Jew  Sing  v.  Barber, 
348  LT.S.  910,  and  that  the  decision  of  the  Court  of 
Appeals  for  the  Ninth  Circuit  was  reversed  with  in- 
structions that  the  case  be  remanded  to  the  District 
Court  for  dismissal  on  the  suggestion  of  mootness, 
350  U.S.  898.  We  would  also  like  to  call  attention  of 
the  Court  to  the  decision  of  the  Court  of  Appeals  for 
the  District  of  Columbia  in  Lim  Fong  v.  Brownell, 
215  r.2d  683,  in  which  case  that  Court  reached  an 


15 

opposite  conclusion.   Also  compare  U.  S.  v.  SJiaugh- 
nessy,  234  F.2d  715. 

The  Fifth  Amendment  to  the  Constitution  of  the 
United  States  provides  that  ^ '  no  person  shall  *  *  *  be 
deprived  of  life,  liberty,  or  property,  without  due 
process  of  law."  We  assert  that  there  was  an  in- 
vasion of  that  constitutional  right  by  the  Immigration 
and  Naturalization  Service. 

It  is  within  the  province  of  the  Courts  to  test  the 
validity  of  oppressive  administrative  action  in  a 
habeas  corpus  proceeding.  This  action  was  brought 
for  that  specific  purpose. 


CONCLUSION. 

To  prevent  abuse  of  the  Attorney  General's  extra- 
ordinary powers  over  the  lives  and  destinies  of  our 
foreign  born,  judicial  intervention  is  appropriate 
herein.  The  fate  of  the  appellate  is  at  stake. 

Congress  as  recently  as  August  7,  1953,  when  enact- 
ing the  Refugee  Relief  Act  of  1953,  recognized  that 
it  was  impossible  for  people  instilled  with  democratic 
philosophy  to  live  in  Communist  dominated  countries. 
It  was  the  purpose  and  intent  of  Section  1253(h), 
Title  8,  to  prevent,  for  humanitarian  reasons,  deporta- 
tion of  worthy  aliens  who  would  suffer  physical  perse- 
cution. 

The  appellant  was  ordered  excluded  and  deported 
and  the  contemplated  action  of  the  Immigration  Serv- 
ice is  deportation.  Such  deportation  is  included  within 


16 


the  statutory  language  of  the  provisions  of  Section 
1253(h).  Failure  of  the  Immigration  and  Naturaliza- 
tion Service  to  consider  the  appellant's  verified  peti- 
tion filed  pursuant  to  the  provisions  of  that  part  was 
a  denial  of  a  vital  right  guaranteed  by  the  Constitu- 
tion and  laws  of  our  nation.  The  failure  of  the  Court 
below  to  consider  this  problem  was  error. 

The  decision  should  be  reversed  with  instructions 
that  the  writ  of  habeas  corpus  issue. 

Dated,  San  Francisco,  California, 
October  26, 1956. 

Respectfully  submitted, 

Jackson"  &  Hertogs^ 
By  Joseph  S.  Hertogs^ 
Attorneys  for  Appellant, 


(Appendix  Follows.) 
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Section  18— Act  of  February  5, 

1917,  8  U.S.C.A.  154. 

' '  Immediate  deportation  of 
aliens  brought  in  in  \iolation 
of  law;  cost  of  maintenance 
and  return. 

All  aliens  brought  to  this 
country  in  violation  of  law  shall 
be  immediately  sent  back,  in 
accommodations  of  the  same 
class  in  which  they  arrived,  to 
the  country  whence  they  re- 
spectively came,  on  the  vessels 
bringing  them,  unless  in  the 
opinion  of  the  Attorney  General 
inunediate  deportation  is  not 
practicable  or  proper.  The  cost 
of  their  maintenance  while  on 
land,  as  well  as  the  expense  of 
the  return  of  such  aliens,  shall 
be  borne  by  the  0"v^^ler  or  own- 
ers of  the  vessels  on  which  they 
respectively  came.  It  shall  be 
unla^\'ful  for  any  master 
purser,  person  in  charge,  agent, 
owTier,  or  consignee  of  any 
such  vessel  to  refuse  to  receive 
back  on  board  thereof,  or  on 
board  any  other  vessel  owned 
or  operated  by  the  same  in- 
terests, such  aliens;  or  to  fail 
to  detain  them  thereon ;  or  to 
refuse  or  fail  to  return  them 
in  the  manner  aforesaid  to  the 
foreign  port  from  which  they 
came;    or    to    fail    to    pay   the 


Section  237,  Immigration  and 
Nationality  Act,  8  U.S.C.A. 
1227. 

' '  Immediate  deportation  of 
aliens  excluded  from  admission 
or  entering  in  violation  of  law 
— maintenance  expenses. 

(a)  Any  alien  (other  than 
an  alien  crewman)  arriving  in 
the  United  States  who  is  ex- 
eluded  under  this  chapter,  shall 
be  immediately  deported  to  the 
country  whence  he  came,  in 
accommodations  of  the  same 
class  in  which  he  arrived,  on 
the  vessel  or  aircraft  bringing 
him,  unless  the  Attorney  Gen- 
eral, in  an  indi^ndual  case,  in 
his  discretion,  concludes  that 
immediate  deportation  is  not 
practicable  or  proper.  The  cost 
of  the  maintenance  including 
detention  expenses  and  ex- 
penses incident  to  detention  of 
any  such  alien  while  he  is  be- 
ing detained,  as  well  as  the 
transportation  expense  of  his 
deportation  from  the  United 
States,  shall  be  borne  by  the 
owner  or  owners  of  the  vessel 
or  aircraft  on  which  he  arrived, 
except  *  ♦  * 

Unlawful  practice  of  trans- 
portation lines. 

(b)  It  shall  be  unlawful  for 
any    master,    commanding    offi- 


u 


cost  of  their  maintenance  while 
on  land ;  or  to  make  any  charge 
for  the  return  of  any  such 
alien,  or  to  take  any  security 
for  the  payment  of  such  charge ; 
or  to  take  any  consideration 
to  be  returned  in  case  the 
alien  is  landed;  *  *  *" 


cer,  purser,  person  in  charge, 
agent,  owner,  or  consignee  of 
any  vessel  or  aircraft  (1)  to 
refuse  to  receive  any  alien 
(other  than  an  alien  crewman), 
ordered  deported  under  this 
section  back  on  board  such  ves- 
sel or  aircraft  or  another  ves- 
sel or  aircraft  owned  or  op- 
erated by  the  same  interests; 
(2)  to  fail  to  detain  any  alien 
(other  than  an  alien  crewman) 
on  board  any  such  vessel  or  at 
the  airport  of  arrival  of  the 
aircraft  when  required  by  this 
chapter  or  if  so  ordered  by  an 
immigration  officer,  or  to  fail 
or  refuse  to  deliver  him  for 
medical  or  other  inspection,  or 
for  further  medical  or  other 
inspection,  as  and  when  so  or- 
dered by  such  officer;  (3)  to 
refuse  or  fail  to  remove  him 
from  the  United  States  to  the 
country  whence  he  came;  (4) 
to  fail  to  pay  the  cost  of  his 
maintenance  while  being  de- 
tained as  required  by  this  sec- 
tion or  section  1223  of  this 
title;  (5)  to  take  any  fee,  de- 
posit, or  consideration  on  a 
contingent  basis  to  ke^  kept  or 
returned  in  case  the  alien  is 
landed  or  excluded;  *  *  *" 


iSo  in   original.    Probably   should 
read  "be". 


ill 


Section  20,  Act  of  February  5, 
1917,  8  U.S.C.A.  156. 

"Ports  to  which  aliens  to  be 
deported,    cost    of    deportation. 

The  deportation  of  aliens  pro- 
vided for  in  this  chapter  shall, 
at  the  option  of  the  Attorney 
General,  be  to  the  country 
whence  they  came  or  to  the  for- 
eign port  at  which  such  aliens 
embarked  for  the  United  States ; 
or,  if  such  embarkation  was  for 
foreign  contiguous  territory,  to 
the  foreign  port  at  which  they 
embarked  for  such  territory; 
or,  if  such  aliens  entered  foreign 
contiguous  territory  from  the 
United  States  and  later  entered 
the  United  States,  or,  if  such 
aliens  are  held  by  the  country 
from  which  they  entered  the 
United  States  not  to  be  subjects 
or  citizens  of  such  country,  and 
such  country  refuses  to  permit 
their  reentry,  or  imposes  any 
condition  upon  permitting  re- 
entry, then  to  the  country  of 
which  such  aliens  are  subjects 
or  citizens,  or  to  the  country  in 
which  thy  resided  prior  to  en- 
tering the  country  from  which 
thev  entered  the  United  States. 


IV 


Section  23  of  the  Internal  Se- 
curity Act  of  1950  (Public 
Law  831,  81st  Cong.,  2d 
Sess.;  64  Stat.)  8  U.S.C.A. 
156,  amended  Section  20  of 
the  Immigration  Act  of  Feh- 
rnary  5,  1917  so  as  to  read, 
in  pertinent  part,  as  follows: 

"Sec.  20(a)  That  the  depor- 
tation of  aliens  provided  for  in 
this  Act  and  all  other  immi- 
gration laws  of  the  United 
States  shall  be  directed  by  the 
Attorney  General  to  the  coun- 
try specified  by  the  alien,  if 
it  is  willing  to  accept  him  into 
its  territory;  otherwise  such 
deportation  shall  be  directed 
by  the  Attorney  General  within 
his  discretion  and  without  pri- 
ority of  preference  because  of 
their  order  as  herein  set  forth, 
either  to  the  country  from 
which  such  alien  last  entered 
the  United  States  or  to  the 
country  in  which  is  located  the 
foreign  port  at  which  such 
alien  embarked  for  the  United 
States  or  for  foreign  contigu- 
ous territory;  or  to  any  coun- 
try in  which  he  resided  prior 
to  entering  the  country  from 
which  he  entered  the  United 
States  or  to  the  country  which 
had  sovereignty  over  the  birth- 
place of  the  alien  at  the  time 
of  his  birth ;  or  to  any  coun- 


Section  243  of  the  Immigration 
and  Nationality  Act,  8  U.S. 
C.A.  (effective  December  24, 
1952). 

''Countries  to  which  aliens 
shall  be  deported — Acceptance 
by  designated  country;  depor- 
tation upon  nonacceptance  by 
country. 

(a)  The  deportation  of  an 
alien  in  the  United  States  pro- 
vided for  in  this  chapter,  or 
any  other  Act  or  treaty,  shall 
be  directed  by  the  Attorney 
General  to  a  country  promptly 
designated  by  the  alien  if  that 
country  is  willing  to  accept 
him  into  its  territory,  unless 
the  Attorney  General,  in  his 
discretion,  concludes  that  de- 
portation to  such  country  would 
be  prejudicial  to  the  interests 
of  the  United  States.  *  *  * 
Thereupon  deportation  of  such 
alien  shall  be  directed  to  any 
country  of  which  such  alien 
is  a  subject^  national,  or  cit- 
izen if  such  country  is  willing 
to  accept  him  into  its  territory. 
If  the  government  of  such 
country  fails  finally  to  advise 
the  Attorney  General  or  the 
alien  within  three  months  fol- 
lowing the  date  of  original  in- 
quiry, or  within  such  other 
period  as  the  Attorney  General 
shall  deem  reasonable  under 
the  circumstances  in  a  particu- 


iSo   in  original.    Probably   should 
read  with  a  ","• 


try  of  which  such  an  alien  is  a 
subject,  national,  or  citizen;  or 
to  the  country  in  which  he  was 
born;  or  to  the  country  in 
which  the  place  of  his  birth  is 
situated  at  the  time  he  is  or- 
dered deported;  or,  if  deporta- 
tion to  any  of  the  said  fore- 
going places  or  countries  is  im- 
practicable, inad\nsable,  or  im- 
possible, then  to  any  country 
which  is  willing  to  accept  such 
alien  into  its  territory.  *  *  * 
No  alien  shall  be  deported  un- 
der any  provisions  of  this  Act 
to  any  country  in  which  the 
Attorney  General  shall  find 
that  such  alien  would  be  sub- 
jected to  physical  persecu- 
tion." 


lar  case,  whether  that  govern- 
ment will  or  will  not  accept 
such  alien  into  its  territory, 
then  such  deportation  shall  be 
directed  by  the  Attorney  Gen- 
eral within  his  discretion  and 
without  necessarily  giving  any 
priority  or  preference  because 
of  their  order  as  herein  set 
forth  either —  *  *  *, 

Withholding    of   deportation. 

(h)  The  Attorney  General 
is  authorized  to  withhold  de- 
portation of  any  alien  within 
the  United  States  to  any  coun- 
try in  which  in  his  opinion  the 
alien  would  be  subject  to  phys- 
ical persecution  and  for  such 
period  of  time  as  he  deems  to 
be  necessary  for  such  reason." 
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No.  14,252 

IN  THE 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Leng  May  Ma, 

Appellant, 
vs. 

Bruce  G.  Barber,  District  Director, 
Immigration  and  Naturalization 
Service,  San  Francisco  District, 

Appellee. 


REPLY  BRIEF. 


STATEMENT  OF  THE  CASE. 

The  petition  for  writ  of  habeas  corpus  was  filed  by 
appellant  on  January  26,  1954.  An  ex  parte  applica- 
tion made  the  same  day  to  the  District  Court  for  the 
issuance  of  the  writ  or  an  order  to  show  cause  was 
denied.  On  January  28,  1954  an  order  denying  the 
petition  for  writ  of  habeas  corpus  was  filed.  (Tr.  8.) 
The  appeal  was  noted  from  the  order. 

The  status  of  the  appellant  herein  is  identical  with 
the  status  of  the  appellant  Jew  Sing  in  the  case  of 
Jew  Sing  v.  Barber,  215  F.  2d  906.    Leng  May  Ma 


sought  admission  to  the  United  States  at  the  Port  of 
San  Francisco.  She  was  excluded.  (Tr.  4.)  She  was 
notified  to  surrender  herself  to  the  officer  in  charge 
of  the  Immigration  and  Naturalization  Service  to  be 
returned  to  the  country  from  which  she  came. 

In  accordance  with  the  notice  she  did  surrender 
and  an  application  was  filed  for  a  stay  of  deportation 
under  the  provisions  of  Section  243(h)  of  the  Immi- 
gration and  Nationality  Act  of  1952  (8  U.S.C. 
1253(h))  and  pursuant  to  the  provisions  of  8  C.F.R. 
243(3) (b). 

The  application  was  denied  on  the  ground  that  hav- 
ing been  excluded  she  was  not  within  the  United 
States  and  was  therefore  not  eligible  for  the  relief 
afforded  by  Section  243(h). 


STATUTE  INVOLVED. 

Section  243(h),  Immigration  and  Nationality  Act 
of  1952  (8  U.S.C.A.  1253(h))  : 

''The  Attorney  General  is  authorized  to  with- 
hold deportation  of  any  alien  within  the  United 
States  to  any  country  in  which  in  his  opinion  the 
alien  would  be  subject  to  physical  persecution  and 
for  such  period  of  time  as  he  deems  to  be  neces- 
sary for  such  reason." 


QUESTION  PRESENTED. 

Is  a  person  who  has  been  excluded  from  the  United 
States  eligible  for  discretionary  consideration  by  the 
Attorney  General  under  8  U.S.C.  1253(h)  ? 


ARGUMENT. 

The  brief  filed  by  appellant  herein  is  almost  entirely 
copied  from  the  brief  filed  by  the  appellant  in  the  Jew 
Sing  case,  (No.  14,146,  in  this  Court).  The  bottom 
paragraph  on  page  14  of  the  brief  herein  has  been 
added. 

The  added  paragraph  (p.  14)  states: 

''It  is  well  realized  that  this  Court  in  Jew  Sing 
V.  Barhe7',  215  F.2d  906,  sustained  the  position  of 
the  District  Director  of  the  Immigration  and 
Naturalization  Service.  However,  it  should  be 
noted  that  certiorari  was  granted  in  the  case  of 
Jew  Sing  v.  Barber,  348  U.S.  910,  and  that  the 
decision  of  the  Court  of  Appeals  for  the  Ninth 
Circuit  was  reversed  with  instructions  that  the 
case  be  remanded  to  the  District  Court  for  dis- 
missal on  the  suggestion  of  mootness,  350  U.S. 
898.  We  would  also  like  to  call  attention  of  the 
Court  to  the  decision  of  the  Court  of  Appeals 
for  the  District  of  Columbia  in  Lim  Fong  v. 
Brotvnell,  215  F.2d  683,  in  which  case  that  Court 
reached  an  opposite  conclusion.  Also  compare 
U.S.  V.  Shmtghnessy,  234  F.2d  715." 

In  Jew  Sing  v.  Barber,  215  F.2d  906  this  Court 
said  (p.  907)  : 

''The  question  is  whether  an  alien  seeking  ad- 
mission to  the  United  States  is  'within  the  United 


states'  while  his  application  for  such  admission 
is  under  consideration  and  after  it  has  been  de- 
cided against  him.  We  think  not.  His  status  as 
a  person  released  by  the  immigration  authorities 
on  bond  is  still  that  of  a  person  without  the 
United  States  seeking  admission." 

Kaplan  v.  Tod,  267  U.S.  228; 

U.  S.  V.  Spar,  149  F.  2d  881  (Cir.  2)  ; 

U.  S.  V.  Corsi,  65  F.  2d  322  (Cir.  2). 

Appellant  has  "well  realized"  that  the  Jew  Sing 
decision  is  directly  in  point  and  is  against  him.  No 
attempt  is  made  in  the  brief  to  persuade  this  Court 
that  said  decision  is  erroneous.  Certiorari  was  granted 
by  the  Supreme  Court,  but  before  the  matter  was 
briefed  or  heard  by  the  Supreme  Court,  a  renewed 
application  for  naturalization  made  by  Jew  Sing  was 
granted  and  he  became  an  American  citizen.  The  case 
was  therefore  moot  and  upon  motion  made  following 
United  States  v.  Munsingwear,  340  U.S.  36,  39-40,  the 
Supreme  Court  reversed  the  judgment  and  remanded 
with  direction  to  dismiss  as  moot. 

Appellant  has  cited  the  District  of  Columbia  case  of 
Lim  Fong  v.  Brownell,  215  F.2d  683,  as  reaching  "an 
opposite  conclusion". 

The  Lim  Fong  case  was  cited  to  this  Court  in  a 
supplemental  brief  filed  by  appellant  in  Jew  Sing. 
Appellant  there,  and  again  here,  fails  to  point  out  to 
the  Court  that  Lim  Fong  was  ordered  deported  in  an 
expulsion  proceeding,  not  exclusion.  Lim  Fong  was 
within  the  United  States.    The  case  of  United  States 


ex  rel.  Fong  Foo  v.  Shaughnessy,  234  F.  2d  715  is  also 
a  deportation  expulsion  proceeding,  not  exclusion. 

Appellant  has  cited  no  authority  in  support  of  the 
proposition  that  a  person  excluded  from  admission 
to  the  United  States  is  within  the  United  States.  The 
Supreme  Court  has  repeatedly  said  No. 

Nishimura  Ekiu  v.  U.  S.,  142  U.S.  651 ; 

United  States  v.  Ju  Toy,  198  U.S.  253; 

Kaplan  v.  Tod,  267  U.S.  228 ; 

SJiaiighnessy  v.  Mezei,  345  U.S.  206; 

Dong  Wing  Ott  v.  Shaughnessy,  142  F.  Supp. 
379,  D.C.,  S.D.,  N.Y.,  July  17,  1956. 


CONCLUSION. 

It  is  submitted  that  appellant  is  not  an  ''alien 
within  the  United  States"  within  the  meaning  of 
Section  243(h)  of  the  Immigration  and  Nationality 
Act  of  1952,  8  U.S.C.  1253(h),  and  is  therefore  not 
entitled  to  make  application  for  a  stay  of  deportation 
under  the  provisions  of  said  section.  The  order  of 
the  Court  below  should  be  affirmed. 

Dated,  San  Francisco,  California, 
December  17,  1956. 

Respectfully  submitted, 

Lloyd  H.  Burke, 

TTnited  States  Attorney, 

Charles  Elmer  Collett, 

Assistant  United  States  Attorney, 

Attorneys  for  Appellee. 
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Attorney  General  of  the  State  of  California, 

Clarence  A.  Linn, 
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Statement  of  facts 2 

Appellant 's  contentions 3 

Summary  of  appellee 's  argument 4 

Argument  4 

I.  Since  appellant  has  never  asserted  any  federal  question 
in  the  State  of  California  he  has  failed  to  exhaust  his 
state  remedy  and  the  appeal  must  be  dismissed 4 

II.  The  petition  for  habeas  corpus  did  not  present  a  fed- 
eral question  since  all  that  was  alleged  was  a  proce- 
dural error  under  the  law  of  California 6 

III.  The  judgment  should  be  affirmed  since  the  judge  below 
determined  from  an  examination  of  the  state  proceed- 
ings that  the  state  court  had  given  appellant  a  fair 
hearing  and  come  to  a  satisfactory  conclusion 8 

Conclusion 11 


tions  from  prisoners  at  Chino,  it  being  a  minimum 
security  institution  which  is  attended  usually  by  men 
about  to  be  released  from  confinement.  No  order  to 
show  cause  having  been  issued  or  served,  appellee 
was  probably  ignorant  of  the  proceeding. 

The  Attorney  General  of  the  State  of  California 
is  attorney  for  Mr.  Scudder.  The  first  knowledge 
this  office  had  of  this  proceeding  was  that  the  matter 
was  on  the  calendar  of  the  Court  of  Appeals  in  Los 
Angeles  for  July  16,  1954.  The  case  was  apparently 
then  transferred  to  the  San  Francisco  calendar. 

We  have  borrowed  the  record  from  the  Court  of 
Appeals  and  prepared  our  brief  as  rapidly  as  the 
exigencies  of  business  of  this  office  will  permit. 


STATEMENT  OF  FACTS. 
The  petition  for  habeas  corpus  alleges  that  Cruysen 
was  charged  by  information  with  the  crime  of 
burglary  in  Los  Angeles  County.  (R.  6.)  Another 
man,  one  William  Van  Bibber,  had  previously  been 
charged  by  a  separate  information  with  the  same 
burglary.  The  two  informations  did  not  refer  to 
each  other  or  otherwise  indicate  a  joint  crime.   (R.  6.) 

Van  Bibber  and  appellant  went  to  trial  together. 
(R.  6.)  There  was  no  motion  to  consolidate  the  two 
informations  or  otherwise  amend  the  accusatory 
pleadings  to  jointly  charge  Van  Bibber  and  appellant 
with  the  commission  of  the  burglary,  nor  was  there 
any  order  of  the  Court  to  that  effect.    (R.  6.) 


Thus,  the  appellant  alleges  he  was  deprived  of  due 
process  of  law. 

Certain  other  facts  relating  to  this  matter  appear 
in  the  opinion  of  the  District  Court  of  Appeal  of  the 
State  of  California  which  affirmed  appellant's  con- 
viction.   (People  V.  Van  Bihher,  96  Cal.  App.  2d  273.* 

From  the  California  opinion  it  appears  that  Cruy- 
sen  and  Van  Bibber  were  represented  by  counsel  at 
their  trial.  In  fact,  they  employed  the  same  counsel. 
It  further  appeared  that  neither  man  objected  to 
going  to  trial  together  nor  was  there  any  request  for 
a  dismissal  or  consolidation. 

The  judge  below,  after  considering  the  matter,  de- 
cided that  the  facts  as  alleged  and  admitted  did  not 
show  a  violation  of  the  Constitution  of  the  United 
States  and  accordingly  denied  the  application. 

This  is  the  appeal. 


APPELLANT'S  CONTENTIONS. 

Ai)pellant  argues  that  it  was  a  denial  of  due  pro- 
cess of  law  to  try  appellant  jointly  with  Van  Bibber 
without  either  ordering  a  consolidation  of  the  in- 
formations or  filing  an  amended  joint-information. 


*That  the  judge  below  had  before  liim  those  facts  is  sho\\m  by 
his  order  denying  the  application.  (R.  38.)  That  he  had  power  to 
consider  them  is  not  disputed.    (See  Brown  v.  AUen,  344  U.S.  433.) 


II. 

THE  PETITION  FOR  HABEAS  CORPUS  DID  NOT  PRESENT  A 
FEDERAL  QUESTION  SINCE  ALL  THAT  WAS  ALLEGED  WAS 
A  PROCEDURAL  ERROR  UNDER  THE  LAW  OF  CALIFORNIA. 

It  does  not  require  extended  argument  to  demon- 
strate that  the  point  which  appellant  seeks  to  raise  in 
this  Court  is  a  matter  of  state  law  which  has  been 
determined  adversely  to  him  by  the  California  Court. 
The  decision  of  the  California  Court  on  the  law  of 
California  is  of  course  binding  on  the  federal  Courts. 

Let  us  briefly  examine  appellant's  point.  It  is 
claimed  that  appellant  and  his  co-defendant  were 
charged  by  separate  informations.  There  should  have 
been  either  a  joint  information  or  consolidation.  Con- 
cededly,  if  both  defendants  had  been  charged  in  a 
joint  information,  or  if  there  had  been  a  formal  order 
of  consolidation  appellant  would  have  no  complaint. 
Appellant's  claim  is  that  the  United  States  Constitu- 
tion somehow  gives  him  the  right  to  be  charged  by  a 
joint  information. 

But  is  it  not  at  once  apparent  that  the  right  for 
which  appellant  so  strenuously  argues  is  one  which  is 
secured  to  him,  if  at  all,  only  by  the  procedural  law 
of  the  State  of  California?  No  authorities  are  cited, 
and  we  deem  it  to  be  evident  that  none  can  be  found, 
stating  that  the  ''right"  to  be  jointly  charged  is 
guaranteed  by  the  Fourteenth  Amendment.  Certainly 
there  is  nothing  in  the  United  States  Constitution 
prohibiting  charging  two  men  with  the  same  crime  in 
separate  informations. 


Under  California  law  it  has  been  held  erroneiios  to 
try  jointly  two  defendants  who  have  been  charged  in 
separate  informations.  People  v.  Foward,  134  Cal. 
App.  723,  725;  California  Penal  Code,  §§954,  1098. 
Unless  an  accused  can  show  that  the  joint  trial  re- 
sulted in  substantial  prejudice  the  error,  under  Cali- 
fornia law,  is  not  prejudicial.  People  v.  Shepherd,  14 
Cal.  App.  2d  513,  520. 

The  California  Court  has  held  that  appellant  was 
not  substantially  prejudiced  by  standing  joint  trial 
and  that  he  had  waived  his  rights  by  failing  to  object 
in  the  trial  Court.  (People  v.  Van  Bihher  and  Criiy- 
sen,  96  Cal.  App.  2d  273,  275  [215  Pac.  2d  106].) 
Thus  under  the  law  of  California  the  conviction  was 
proper. 

The  federal  courts  must  accept  the  determination 
of  the  California  Court  on  a  matter  of  California 
law.  See  Del  Marmol  v.  Heinze  (9th  Cir.,  1953),  205 
Fed.  2d  114. 

The  federal  courts  are  most  certainly  not  going  to 
attempt  to  dictate  to  the  California  Courts  that  two 
co-defendants  should  be  charged  by  joint  information 
rather  than  separate  informations. 


III. 

THE  JUDGMENT  SHOULD  BE  AFFIRMED  SINCE  THE  JUDGE  BE- 
LOW DETERMINED  FROM  AN  EXAMINATION  OF  THE 
STATE  PROCEEDINGS  THAT  THE  STATE  COURT  HAD 
GIVEN  APPELLANT  A  FAIR  HEARING  AND  COME  TO  A 
SATISFACTORY  CONCLUSION. 

The  judge  below  dismissed  the  application  for  writ 
of  habeas  corpus  after  examining  it  in  light  of  the 
opinion  in  the  state  Court.  He  found  that  the  matter 
sought  to  be  presented  in  the  federal  forum  had  been 
fully  litigated  in  the  Courts  of  California  and  that 
the  state  Court  had  come  to  a  satisfactory  conclusion. 
(R.  38.) 

The  California  Court  held  that  since  appellant 
voluntarily  went  to  trial  with  his  co-defendant  and 
made  no  objection  to  the  joint  trial,  he  could  not 
question  the  failure  to  charge  him  jointly  for  the 
first  time  on  appeal  especially  where  there  was  shown 
no  substantial  prejudice  to  his  rights.  (96  Cal.  App. 
2d  273,  275.) 

The  California  Court  disposed  of  Crysen's  point 
as  follows: 

''The  first  complaint  is  that  the  trial  court 
failed  to  order  a  consolidation  of  the  two  informa- 
tions for  trial  under  section  954  of  the  Penal 
Code.  Under  that  section  and  section  1098  of  the 
Penal  Code  it  has  been  held  error  to  consolidate 
for  trial  two  separate  informations  against  dif- 
ferent defendants.  Such  error  is,  however,  one  of 
procedure  and  not  jurisdictional.  (People  v. 
Shepherd,  14  Cal.  App.  2d  513,  520  [58  Pac.  2d 
970].) 


''So  far  as  the  record  here  is  concerned,  the 
two  defendants  were  to  be  tried  on  the  same  day, 
before  the  same  jury,  on  the  same  charge,  and 
apparently  all  parties  permitted  this  procedure. 
No  objection  or  complaint  was  made  to  this 
method  of  trial.  The  reporter's  transcript  in- 
dicates that  the  two  defendants  were  being 
'jointly'  tried  on  the  same  charge.  Although  the 
record  does  not  contain  a  signed  order  of  con- 
solidation the  facts  shown  are  tantamount  to  an 
order  of  consolidation.  Defendant  should  not  now 
be  heard  to  complain  for  the  first  time  on  appeal. 
Since  appellant  was  charged  with  the  same  crime, 
committed  at  the  same  time,  and  the  same  evi- 
dence was  applicable  to  both  defendants,  and 
since  the  error  committed  was  one  of  procedure 
and  not  of  jurisdiction  and  the  evidence  fully 
justifies  the  conviction,  it  cannot  be  said  that  a 
miscarriage  of  justice  resulted.  Under  section 
4I/2,  article  VI,  of  the  Constitution  the  error  was 
not  prejudicial."  (People  v.  Van  Bibber,  96  Cal. 
App.  2d  273,  274-275.) 

The  judge  below  adopted  the  California  conclusion 
relying  on  Brown  v.  Allen,  344  U.S.  433. 

In  Brotvn  v.  Allen,  the  Court  stated  at  pp.  457-458: 

"The  fact  that  no  weight  is  to  be  given  by  the 
Federal  District  Court  to  our  denial  of  certiorari 
should  not  be  taken  as  an  indication  that  similar 
treatment  is  to  be  accorded  to  the  orders  of  the 
state  courts.  *  *  *  Furthermore,  where  there  is 
material  conflict  of  fact  in  the  transcri])ts  of  evi- 
dence as  to  deprivation  of  constitutional  rights, 
the  District  Court  may  properly  depend  upon  the 
state's  resolution  of  the  issue." 
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The  Court  in  that  opinion  further  stated,  344  U.S. 
at  pages  464-465,  73  S.  Ct.  at  page  411: 

''Although  they  have  the  power,  it  is  not  neces- 
sary for  federal  courts  to  hold  hearings  on  the 
merits,  facts  or  law  a  second  time  when  satisfied 
that  federal  constitutional  rights  have  been  pro- 
tected. *  *  *  As  the  state  and  federal  courts  have 
the  same  res]:)onsibilities  to  protect  persons  from 
violation  of  their  constitutional  rights,  we  con- 
clude that  a  federal  district  court  may  decline, 
without  a  rehearing  of  the  facts,  to  award  a  writ 
of  habeas  corpus  to  a  state  prisoner  where  the 
legality  of  such  detention  has  been  determined, 
on  the  facts  presented,  by  the  highest  state 
court  with  jurisdiction,  whether  through  affirm- 
ance of  the  judgment  on  appeal  or  denial  of  post- 
conviction remedies." 

The  cases  that  have  followed  Brown  v.  Allen  have 

consistently  applied  this  principle,  leaving  it  to  the 

district  judge  to  determine  whether  the  state  court 

has  satisfactorily  disposed  of  the  applicant's  claims. 

Chessman  v.  People,  (9th  Cir.  1953),  205  Fed. 

2d,  128,  129; 
Boy  den  v.  Wehh,  (9th  Cir.  1953),  208  Fed.  2d 

201,  203; 
United  States  ex  rel.  O'Connell  v.  Rag  en,  (7th 
Cir.  1954),  212  Fed.  2d  272,  273; 
United  States  ex  rel.  Gatvron  v.  Eagen,  (7th 
Cir.  1954),  211  Fed.  2d  902,  904. 

Since  the  judge  below  exercised  his  discretion  as 
recognized  by  the  above  cited  cases  in  refusing  to 
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grant  a  hearing  the  judgment  denying  the  writ  should 
be  affirmed. 


CONCLUSION. 

The  argument  of  appellant  is  based  on  a  technical- 
ity. Appellant  was  represented  by  counsel,  had  full 
and  fair  notice  of  the  charge  against  him,  went  to 
trial  by  jury,  was  convicted,  and  had  his  conviction 
reviewed  by  the  California  District  Court  of  Appeal. 

Whether  he  was  charged  by  a  joint  information  or 
a  separate  information  is  most  certainly  not  of  suf- 
ficient stature  as  a  federal  question  to  nullify  all  the 
California  proceedings. 

It  is  respectfully  submitted  that  the  judgment  be 
affirmed. 

Dated,  San  Francisco,  California, 
August  6,  1954. 

Edmund  G.  Brown, 

Attorney  Gteneral  of  the  State  of  California, 

Clarence  A.  Linn, 

Assistant  Attorney  General  of  the  State  of  California, 

Charles  E.  McClung, 

Deputy  Attorney  (ieneral  of  the  State  of  California, 

Attorneys  for  Appellee. 
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JURISDICTIONAL  STATEMENT 

The  Appellant  has  stated  certain  facts  relating  to 
the  jurisdiction  of  the  courts,  above  mentioned.  A 
regularly  constituted  grand  jury,  in  due  course  of 
their  considerations,  found  an  indictment  against 
Appellant,  and  returned  a  true  bill  which  was  filed 
on  the  28th  day  of  May,  1953. 

Pursuant  to  Appellant's  statement  of  jurisdictional 
matters,  and  the  above  reference  to  the  grand  jury, 
regularly  constituted,  of  tlio  Judicial  District  of  Ari- 
zona, the  United  States  Court  for  the  Judicial  District 


of  Arizona  has  jurisdiction  hereof  under  Title  18, 
United  States  Code,  Section  3231,  and  this  court  has 
jurisdiction  under  Title  28,  United  States  Code,  Sec- 
tion 1291. 

THEORIES  OF  PROSECUTION  AND  DEFENSE 

Appellee  established  the  amount  of  unreported  in- 
come in  this  case  by  the  indirect  method  known  as  the 
''bank  deposit  method."  To  support  such  method,  Ap- 
pellee proved  that  the  Appellant's  records  did  not 
reflect  his  true  receipts  from  medical  practice,  and 
proved  several  substantial  receipts  which  were  not 
reflected  in  his  books  of  account.  Appellant  made  no 
effort  to  dispute  the  Government's  allegation  as  to 
the  amount  of  unreported  income,  but  apparently 
based  his  defense  on  an  attempt  to  show  that  the  un- 
reported income  was  not  wilfully  omitted  from  his 
return. 

STATEMENT  OF  FACTS 

The  issues  here  seem  to  be  principally  legal  and  not 
factual.  Appellant's  "Statement  of  the  Case"  (Appel- 
lant's Brief  pp.  2-3-4)  contains  oniy  two  references 
to  Transcript  of  Record.  Many  of  the  assertions  there- 
in, specifically,  could  and  can  be  substantiated  by 
reference  to  the  Transcript  of  Record.  That  many  of 
those  assertions  can  not  be  substantiated,  to  the  best  of 
our  recollection,  by  reference  to  Transcript  of  Record, 
seems  not  so  important  as  is  the  fact  that  the  "State- 
ment of  the  Case,"  above  mentioned,  is  principally 
exculpatory  to  the  Appellant.  It  seems,  in  great  meas- 
ure, that  the  general  tenor  of  the  "Statement  of  the 
Case"  is  contradicted  by  the  verdict  of  the  jury,  "... 
guilty  as  charged  in  Count  II  of  the  indictment.  .  ." 
(T.R.  *pp.  16,  17).  For  this  court's  convenience  the 

♦Transcript  of  Record,  C.  A.  #14266. 


following  Statement  of  Facts,  with  references  to 
Transcript  of  Record,  are  submitted  as  proving  the 
corpus  delecti  of  Appellant-Defendant's  Attempted 
Income  Tax  Evasion,  a  violation  of  Title  26,  United 
States  Code,  Section  145(b)  on  his  tax  year  1948 ;  and 
as  proving  a  prima  facie  case  of  attempted  evasion 
for  the  tax  year  1947. 

Appellant  had  maintained  two  sets  of  records  of 
receipts  (T.R.  p.  161)  for  his  tax  years  1947  and  1948. 
One  set  of  records  reflected  receipts  of  less  than  one- 
half  that  which  was  shown  by  the  second  set  (T.R.  pp. 
171,  174).  The  agent,  Mr.  Jack  G.  Williams,  testified 
that  he  determined  that  the  receipts  reported  for  the 
year  1947  were  those  shown  by  the  first  set  of  records 
(Exhibit  11;  T.R.  p.  178)  ;  and  that  for  the  year  1948 
he  could  not  definitely  determine  that  the  first  set  of 
records  was  the  basis  for  the  receipts  reported  on  the 
return  but  that  in  his  opinion  such  appeared  to  be  true 
(T.R.  pp.  180,  181). 

Appellee  called  seven  witnesses  who  testified  as 
to  specific  items  of  mireported  income:  Witnesses: 
Bayless  (T.R.  p.  135,  et  seq.),  Chisholm:  Gnau:  Mel- 
luzzo:  Ransom:  Dodge:  Zumstein.  Bayless,  a  repre- 
sentative of  the  Industrial  Commission  testified  that 
the  agency  had  paid  a  total  of  twenty  checks  to  the 
defendant  during  the  year  1948.  (T.R.  p.  135,  et  seq.). 
The  agent  testified  that  of  those  twenty  payments  only 
four  were  recorded  in  the  first  set  of  books  and  eleven 
were  entered  in  the  second  set  of  books.  Six  of  the  pay- 
ments were  not  entered  in  either  record  (T.R.  pp.  163, 
165).  Similarly,  the  agent  testified  that  of  the  payments 
to  defendant  Bloch  made  by  witnesses  Zumstein,  Dodge, 
Ransom,  and  Chisholm — a  total  of  nine  payments — 
none  were  recorded  in  the  first  record  book,  which  was 
used  in  computing  the  reported  income  (T.R.  pp.  166 
through  169). 


Based  upon  such  testimony  that  the  defendant  had 
not  recorded  such  a  large  proportion  of  receipts  and 
had  not  taken  them  into  account  on  his  income  tax 
return;  and  because  the  defendant  had  maintained 
two  sets  of  records  of  receipts,  one  of  which  was  used 
in  computing  his  reported  income  and  the  other  re- 
flecting receipts  of  at  least  twice  as  much  in  amount; 
the  Appellee  was  entitled  to  disregard  the  records  as 
being  unreliable,  and  to  compute  income  by  an  in- 
direct method,  i.e. ;  bank  deposit  basis. 

For  the  year  1948,  the  receipts  from  medical  prac- 
tice as  computed  on  the  bank  deposit  basis  was 
$16,220.55  (T.R.  p.  190),  as  compared  with  receipts 
of  $17,728.44  reflected  by  the  second  set  of  records 
(T.R.  p.  174),  and  the  medical  receipts  actually  re- 
ported of  $10,909.08  (T.R.  p.  190).  Similarly,  the  agent 
testified  as  to  the  tax  deficiency  that  would  result  for 
the  year  1948,  if  the  second  set  of  records  were  used 
in  the  computation,  and  such  tax  deficiency  was  even 
greater  than  that  which  resulted  from  the  use  of  the 
bank  deposit  method  (T.R.  pp.203,  190). 

Wilfulness  w^as  established  by  the  testimony  of  sev- 
eral witnesses  and  by  certain  documentary  evidence. 
The  concurrent  keeping  of  two  records  of  receipts, 
widely  varying  in  total  amounts  (T.R.  pp.  62  through 
70)  :  Summary  sheets  used  by  the  Appellant  in  com- 
puting his  reported  income  were  altered  by  him  ap- 
parently, in  a  clumsy  attempt  to  conceal  change  of 
amounts  in  imits  of  even  hundreds  (T.R.  pp.  176, 177). 
Appellant,  during  the  investigation,  first  denied  to  the 
agent  that  he  had  any  knowledge  of  the  existence  of 
the  second  set  of  records  (T.R.  p.  199)  and  denied  that 
he  had  ever  seen  them  before.  Later,  after  being  shown 
that  many  of  the  entries  in  the  second  set  of  records 
were  his  (T.R.  p.  200,  Appellant  changed  his  story  and 
stated  that  there  was  in  fact  a  second  set  of  records  and 


if  he  had  used  the  wrong  set  in  computing  his  income,  it 
was  merely  a  mistake  (T.R.  p.  201).  The  fact  that  Ap- 
pellant admitted  that  real  estate  which  he  actually 
owned  was  held  in  the  names  of  relatives  so  that  he 
could  defeat  his  creditors  (T.R.  pp.  194,  195)  seems 
indicative  of  the  Appellant's  state  of  mind. 

Appellant's  specification  No.  Ill  asserts  error  by 
reason  of  conflicting  verdicts  upon  ''.  .  .  substantially 
the  same  facts  ..."  and  specification  No.  I  asserts  error 
in  refusing  Appellant's  requested  instruction  No.  2 
on  "wilfulness."  May  we  point  out  additional  evidence 
of  "wilfulness"  in  connection  with  Appellant's  tax 
year  1948,  which  did  not  refer  to  tax  year  1947  (this 
is  not  mentioned  as  inclusive  of  all  additional  evidence 
as  to  1948),  as  follows: 

Witness  Daniel  Mooney  received  information  to 
make  up  Appellant's  income  tax  return  for  the  year 

1947  (T.R.  pp.  108,  111,  112),  in  March  of  1948.  This 
information  he  believed  to  be  inadequate,  and  probable 
understatement  was  referred  to  Appellant  (T.R.  pp. 
108,  109),  who  gave  additional  information  that  made 
up  a  loss  of  "five  or  six  thousand  dollars,  at  least." 
(T.R.  p.  109).  (c.f.  Government's  Exhibit  «1.)  This 
return  was  filed  March  15,  1948.  Appellant  had  made 
an  estimate  of  his  income  for  1948  and  either  then,  or 
subsequently  in  said  year,  made  prepayments  aggre- 
gating $300.00  on  said  estimate  (T.R.  p.  39).  Appel- 
lant then  hired  another  person  to  consolidate  his  rec- 
ords, of  receipts  and  disbursements,  for  rendering  in- 
come tax  returns  for  his  tax  year  1948  (T.R.  p.  230)  ; 
Helen  Zimberg,  a  member  of  his  family  (T.R.  pp. 
250,  251),  whose  lack  of  education  (T.R.  p.  251)  is 
apparent  in  Transcript  of  Be  cord  and  must  have  been 
known,  then,  to  Appellant   (T.R.  p.  251).  When  the 

1948  income  tax  return  was  filed.  Appellant  paid  $9.00 


(in  addition  to  prepayment  on  estimate  for  said  year) 
(T.R.  p.  39,  c.f.  Exhibit  *2),  and  hie  paid  an  aggregate 
of  only  $17.00  more  for  1948  than  he  had  for  1947 
(T.R.  pp.  39,  40). 

ISSUES  ON  APPEAL 

(References  to  Transcript  of  Record  relied  upon 
by  Appellee) 

1.  Appellee  urges  that  Honorable  District  Court's 
instructions  on  ''wilfulness"  are  proper;  that  the  Trial 
Court  did  not  err  in  refusal  to  give  Appellant's  re- 
quested instruction  No.  2:  Appellee  relies  upon,  and 
the  court's  instructions  on  wilfulness  are  contained  in. 
Transcript  of  Record,  pages  409,  410,  411  and  415: 
Appellant's  requested  instruction  No.  2,  which  was 
refused  by  the  court,  is  contained  on  pages  18  and  19 
of  Transcript  of  Record;  and  Appellee  urges  that 
said  instruction  is  not  a  proper  statement  of  law. 

2.  Appellee  urges  that  Appellant  received  a  fair  trial : 
Appellee  urges  that  no  improper  nor  prejudicial  evi- 
dence was  admitted  against  Appellant:  Apellee  relies 
upon  pages  222,  223,  224,  292,  293,  294,  295,  300  through 
310,  and  pages  376  through  386  of  Transcript  of  Record: 
Appellee  urges  that  no  motion  for  mistrial  was  war- 
ranted nor  made  (Ibid.):  Appellee  urges  that  no  in- 
struction to  disregard  allegedly  irrelevant  questions 
tending  toward  the  pre- judicial  was  requested  (Ihid.), 
but  that  the  court,  upon  his  own  volition,  gave  such 
instructions  as,  in  the  context  and  the  atmosphere  of 
the  courtroom,  he  felt  necessary  to  prevent  prejudice 
(Ibid.). 

3.  Appellee  urges  specification  of  error  No.  Ill, 
alleging  that  ''The  jury  brought  in  conflicting  verdicts 
based  on  what  were  substantially  the  same  fact  situa- 


tions  in  Counts  I  and  II  of  the  indictment.  .  ."  does 
not  constitute  error. 

4.  Appellee  urges  that  no  error  was  committed  by 
the  Honorable  Trial  Court  in  the  trial  of  the  matter 
now  on  appeal,  and  that  particularly  no  reversible 
error  was  committed. 

Appellee  relies  upon  the  pages  of  Transcript  of 
Record  referred  to  above  in  the  numbered  paragraphs, 
to  resist  this  appeal,  and  for  the  convenience  of  the 
court,  upon  the  references  to  Transcript  of  Record  in 
the  Statement  of  Facts,  above  set  forth,  as  proof  of  the 
corpus  delecti  upon  which  this  case  was  tried  and 
conviction  had. 

APPELLEE'S  ARGUMENT  ON 
SPECIFICATION  I 

Proposition  of  Low  No.  1:  Requested  charges  of 
defendant  which  were  erroneous  or  misleading  or  if 
given  would  have  imduly  burdened  the  charge  with 
unnecessary  and  confusing  details,  were  properly  re- 
fused. 

Appellant's  requested  instruction  No.  2,  (T.R.  pp. 
18,  19)  is  not  a  faithful  reproduction  of  the  charge 
given  in  Gaunt  v.  United  States,  infra.  It  will  be  noted 
that  the  last  part  of  the  last  sentence  of  the  instruction 
as  given  in  that  case,  infra,  at  page  291,  has  been  de- 
leted. It  seems  notable  that  the  above  Proposition  of 
Law  No.  1  is  an  exact  reproduction  of  syllabus  No.  11, 
Criminal  Latv,  Wests  Key  No.  830,  from  the  same  case. 

Gaunt  V.  United  States,  U.S.C.A.  1st  dr.,  July,  1950, 
184  Fed.  .2d  284  (Please  see  pp.  286  and  291) 

Furthermore,  the  Gaunt  case  is  not  in  point  with  the 
case  at  bar.  Assuming,  for  the  moment,  however,  that 
it  is  in  point,  even  then  Appellant's  requested  instruc- 
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tion  No.  2  is  not  the  instruction  that  was  given  in  the 
Gaunt  case.  The  excision  of  the  last  part  of  the  last 
sentence  of  the  instruction  in  the  Gaunt  case,  we  sub- 
mit, makes  the  requested  instruction  an  erroneous 
statement  of  law.  This,  we  submit,  is  by  reason  that  it 
infers  that  a  '^  failure  to  secure  a  lawyer  or  accountant '^ 
is  a  defense  in  any  income  tax  evasion  case ;  this  is  by 
reason  of  the  appearance  of  the  word  ''.  .  .  certainly 

Within  the  proposition  of  law,  first  above  stated, 
therefore,  the  requested  instruction  is  an  erroneous 
statement  of  law :  More  particularly  the  requested  in- 
struction is  a  ''misleading"  statement:  even  more 
particularly  the  giving  of  such  instructions  would  have 
burdened  the  charge  with  ''.  .  .  unnecessary  and  con- 
fusing detail  .  .  . " ;  Bureau  of  Internal  Revenue  Regu- 
lations were  not  involved;  errors  of  law  were  not  in- 
volved; the  instruction  is  not  appropriate  to  the  facts 
that  had  been  proved  at  the  trial. 

Timell  v.  United  States,  TJ.S.C.A.  9th  Cir.,  May,  1925, 
5  Fed.  2d  901 

c.f.  U.S.  V.  McCormick,  U.S.C.A.  2nd  Cir.,  Decemher, 
1933,  67  Fed.  2d  867,  cert,  denied,  291  U.S.  662 

It  was  not  error  to  refuse  to  give  defendant's  re- 
quested instruction  No.  2. 

Proposit-ion  of  Law  No.  2:  Where  instructions  to  the 
jury  fully  and  fairly  inform  the  jury  that  ''wilfulness" 
is  an  essential  part  of  the  proof  of  the  crime  alleged, 
and  that  "wilfulness"  is  to  be  distinguished  from 
"mistakeness",  or  "carelessness",  and  that  an  act  to 
be  done  "wilfully"  must  be  an  act  that  is  done  with 
a  "bad  purpose",  then  a  jury  is  properly  instructed 
upon  the  element  of  "wilfulness"  for  the  purpose  of  a 
trial  for  attempted  income  tax  evasion  under  Section 
145(h)  of  the  Internal  Revenue  Code. 


We  know  of  no  case  which  holds  to  the  contrary  of 
the  above  proposition  of  law.  For  the  court's  conven- 
ience we  cite  a  few  cases  which  are  directed  to  this 
particular  question. 

United  States  v.  Murdoch,  cert,  to  the  7th  Cir.,  Octo- 
ber term,  1933,  290  U.S.  389 

United  States  v.  McCormick,  U.S.C.A.  2nd  dr.,  De- 
cember, 1933,  67  Fed.  2d  867,  at  p.  870 

Sullivan  v.  United  States,  U.S.C.A.  9th  Cir.,  Febru- 
ary, 1935,  75  Fed.  2d  622 

For  comparison : 

United  States  v.  Norris,  U.S.C.A.  2nd  Cir.,  April, 
1953,  205  Fed.  2d  828 

For  the  court's  convenience  the  following  extracts 
from  the  Honorable  Trial  Court's  instructions,  in  the 
case  at  bar,  from  pages  407  through  420  of  Transcript 
of  Record,  are  set  out  below : 

1.  ''.  .  .  You  must  be  convinced  both  that  a  tax  was 
due  and  owing  in  addition  to  that  declared  by 
the  defendant,  and  that  the  defendant  wilfully 
attempted  to  evade  and  defeat  such  tax.  .  ." 
(T.R.  409) 

2.  '^  .  .  The  gist  of  the  crime  consists  in  wilfully 
attempting  to  escape  the  tax.  The  attempt  to 
evade  and  defeat  the  tax  must  be  a  wilful  attempt, 
that  is  to  say,  it  must  be  made  with  the  intent  to 
keep  from  the  Government  a  tax  imposed  by  the 
income  tax  laws,  which  it  was  the  duty  of  the  de- 
fendant to  pay  to  the  Government. 

The  attempt  must  be  wilful,  that  is,  intentionally 
done  with  the  intent  that  the  government  is  to 
be  defrauded  of  the  income  tax  due  from  the  de- 
fendant. ' ' 
(T.R.  409,  410). 

'    3.    ''.  .  .  The  Government  must  not  only  prove  that 
defendant  did  some  act  which  tended  to  conceal 
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his  true  tax  liability,  but  must  also  prove  that 
this  was  done  wilfully. 

Wilfully  in  the  statute,  which  makes  a  wilful  at- 
tempt to  evade  taxes  a  crime,  refers  to  (479)  the 
state  of  mind  in  which  the  act  of  evasion  was  done. 

It  includes  several  states  of  mind,  any  one  of 
which  may  be  the  wilfulness  to  make  up  the  crime. 
Wilfulness  includes  doing  an  act  with  a  bad  pur- 
pose. 

It  includes  doing  an  act  without  a  justifiable  ex- 
cuse. It  includes  doing  an  act  without  ground  for 
believing  that  the  act  is  lawful.  It  also  includes 
doing  an  act  with  careless  disregard  for  for 
whether  or  not  one  has  the  right  so  to  act." 

(T.R.  410) 

4.  ''.  .  .  In  making  your  decision  as  to  whether  or 
not  the  acts  tending  to  evade  tax  liability  were 
wilful,  you  may  consider  all  of  the  circumstances 
of  the  case." 

(T.  R.  411) 

5.  "...  Under  the  indictment  in  this  case  the  accusa- 
tion is  made  that  the  defendant  acted  wilfully, 
that  is,  with  a  bad  purpose,  and  not  merely  mis- 
takenly or  carelessly. 

Before  finding  him  guilty,  you  must  be  satisfied 
from  the  evidence  that  any  omissions  on  his  part 
were  made  wilfully,  and  with  intent  to  evade  and 
defeat  taxes  due  for  the  calendar  years  1947  and 
1948  to  the  Government." 

(T.R.  415) 

It  is  submitted  that  the  giving  of  the  above  instruc- 
tions on  the  subject  matter  ''wilfulness",  in  the  case 
at  bar,  constituted  neither  an  error  in  omission  nor 
an  error  in  commission. 
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APPELLEE'S  ARGUMENT  ON 
SPECIFICATION  II 

Appellee  does  not  reproach  those  who  have  the  expec- 
tation that  government  counsel  be  like  Caesar *s  wife; 
nor  claim  credit  that  trial  court's  record,  in  the  instant 
case,  is  without  blemish ;  nor  does  Appellee  seek  to  make 
excuses;  nor  seek  to  justify,  on  appeal,  by  references 
to  matters  outside  the  record.  May  we  point  out,  how- 
ever, that  government  counsel  could  not,  before  the 
jury,  make  excuses,  nor  justify  by  references  to  matters 
not  within  the  record,  nor  seek  to  supplement  the 
record. 

Appellant  claims  the  questions  called  for  irrelevant 
evidence  (Appellant's  Brief,  page  9).  We  submit,  the 
questions  asked  were  relevant : 

For  example : 

(1)  The  Appellant  put  his  character  into  evidence; 
he  did  this  by  testifying,  and  particularly,  to  mention 
one  facet  only,  by  testifying  as  f oUows : 

'*...Q.  Now,  did  you  set  up  a  skating  rink  in  Sunny- 
slope  ? 

A.  Yes,  I  did. 

Q.  Where  did  you  set  that  up  ? 

A.  At  the  time  I  was  president  of  the  Junior  Cham- 
ber of  Commerce,  we  had  a  juvenile  delinquency 
problem,  and  after  getting  together  in  various 
meetings,  we  found  that  the  only  way  to  curb 
that  problem  was  to  put  up  a  skating  rink,  which 
was  done  in  other  communities. 

Q.  Did  the  Junior  Chamber  of  Commerce  of  Sunny- 
slope  have  the  money  to  build  this  rink  ? 

A.  No,  they  didn't. 

Q.  Did  you  do  this  as  a  part  of  a  project  for  the 
Jmiior  Chamber  of  Commerce  ? 
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A.  Yes,  I  did. 

Q.  Did  you  use  your  own  money  in  setting  this  rink 
up? 

A.  Yes,  I  did. 

Q.  Was  the  use  of  the  rink  restricted  to  the  juvenile 
group  there? 

A.  That  is  right.  It  was  not  restricted  to  them,  but 
it  helped  curb  the  problem  we  sought  to  alleviate. 

Q.  Was  this  intended  as  a  profit  venture  on  your 
part? (351) 

A.  No,  it  was  not. 

Q.  Did  it  actually  turn  out  as  a  profit  venture  ? 

A.  No.  We  closed  it  down.  It  is  closed  now,  and  I 
took  a  loss  on  it. ... " 

(Transcript  of  Record,  page  309) 

The  Honorable  Trial  Court's  rulings,  and  very  defi- 
nite instructions  to  the  jury  to  disregard  questions  set 
out  by  Appellant,  were  for  the  purpose  of  preventing 
possible  prejudice,  and  were  not  because  the  evidence 
would  have  been  irrelevant. 

(2)  Appellant  also  put  into  issue  the  question  of  his 
expenditures,  endeavoring  to  justify  the  expenditures 
during  his  tax  years  1947  and  1948,  as  being  within  his 
income  as  reported  in  Government's  Exhibits  1  and  2 
(plus  certain  loans)  (T.R.  pp.  222,  223,  224,  and  300 
through  304  and  329  through  335). 

Mr.  Church :  With  the  permission  of  coimsel  for  the 
prosecution,  if  there  will  be  no  objec- 
tion to  taking  this  information  out  of 
line,  once  it  is  (243)  prepared,  I  would 
like  to  ask  permission  to  have  that  com- 
puted on  that  basis.  Would  that  be  all 
right  ? 


13 

Mr.  Thiirtle :  Yes. 

Q.  (By  Mr.  Church)  :  Then  would  you  mind  doing 
the  same  thing  for  1948? 

A.  In  other  words 

Q.  If  you  had  allowed  the  $4,000  that  Dr.  Bloch  con- 
tends that  he  secured  from  his  parents.  You  said 
that  he  told  you  he  had  received  $4,000,  and  you 
took  half  of  that,  is  that  correct,  to  be  fair  ? 

(Transcript  of  Record,  page  223) 

and: 

Q.  Would  it  put  you  to  too  much  trouble  to  compute 
that  on  the  basis  of  the  $4,000? 

A.  You  would  like  me  to  compute  it  on  the  basis  of 
$4,000  allowed  for  each  year  ? 

Q.  Yes,  that  is  right. 

A.  Sure,  I  would  be  glad  to  compute  it  for  you. 

(Transcript  of  Record,  page  225) 

c.f.  Transcript  of  Record,  pp.  300  through  304 

The  questions  concerning  the  expenditures,  so  seri- 
ously viewed  as  irrelevant,  were  in  fact  relevant ;  they 
were  not  required  to  be  answered  because  the  court  was 
concerned  that  they  might  lead  to  prejudice. 

Likewise,  the  other  questions,  in  the  context  of  each 
thereof,  refers  to  either:  ''.  .  .  failure  to  report  fees 
..."  (top  line  page  383  T.R.),  or  to  prior  statements  of 
Appellant  made  under  oath.  It  is  to  be  recalled  that 
Appellant's  character,  including  that  for  veracity,  was 
in  issue.  The  questions  were  relevant;  they  were  just 
also  dangerous.  And  the  court  prevented  damage  or 
blemish,  upon  the  record,  from  that  danger.  Any  explan- 
ation or  showing  by  government  counsel,  in  front  of 
the  jury,  was  impossible,  (c.f.  Argument  on  Speciflcar 
tion  III,  Proposition  of  Law  No.  7,  infra.) 
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Proposition  of  Law  No.  3:  Declaration  of  mistrial  is 
largely  within  the  discretion  of  the  trial  court. 

Not  claiming  any  unusual  scope  to  the  above  Proposi- 
of  Law,  as  it  may  apply  to  the  case  at  bar,  Appellee  cites 
only  tw^o  general  cases. 

Holmgren  v.  United  States,  October  term,  1909,  217 
U.S.  509,  at  p.  521 

Malatkoski  and  Seigel  v.  United  States,  U.S.C.A.  1st 
Cir.,  January,  1950, 179  Fed.  2d  905,  at  pp.  912,  913, 
914. 

Proposition  of  Low  No.  4:  Where  no  motion  for  mis- 
trial is  made,  and  defendant  does  not  request  justifica- 
tion of  questions,  after  questionable  interrogation  on 
cross-examination  of  witness  who  has  testified  to  de- 
fendant's good  character,  and  trial  court  sustains  ob- 
jection and  instructs  jury  to  disregard  questions,  no 
error  is  committed,  and  mistrial  or  a  new  trial  is  not 
warranted. 

Again,  not  claiming  any  imusual  scope  to  the  above 
Proposition  of  Law,  as  it  applies  to  the  case  at  bar,  may 
Appellee  cite  only  a  few  cases: 

Nichelson  v.  United  States,  October  term,  1948,  335 

U.S.  469 

Massenberg  v.  United  States,  U.S.C.A.  4th  Cir.,  April, 
1927,  19  Fed.  2d  62 

c.  f .  Gaunt  v.  United  States,  supra 

A  salutary  reason  for  both  the  Proposition  of  Law 
above  nmnbered  3,  and  the  Proposition  of  Law  above 
numbered  4,  is  that  the  most  immediate  opportunity 
for  the  appreciation  of  an  irregularity  or  irregularities 
at  trial  is  in  the  trial  judge  who  observed  them,  in  their 
context,  and  in  the  atmosphere  of  the  courtroom.  Like- 
wise, if  Appellant,  who  also  observed,  that  occurrence 
which  is  now  urged  as  an  irregularity  or  irregularities, 
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in  its  context  in  the  courtroom,  had  appreciated  any 
particular  or  unusual  affect  from  the  occurrence,  he 
should  have  and  would  have  made  a  motion  for  mis- 
trial. Appellant's  failure  then  to  move  for  a  mistrial 
and  now  exploring  an  alleged  unusual  affect  from  the 
occurrence,  seems  a  little  like — eating  the  cake — and 
— having  it  too — but,  what  seems  more  important  is 
that  he  did  not  give  the  Honorable  Trial  Court  an  op- 
portunity to  consider  his  secret  weapon,  the  possibility 
of  an  unusual  affect,  or  prejudice,  from  the  occurrence. 

We  hesitate  to  take  up  the  court's  time  with  an  analy- 
sis of  each  of  the  cases  cited  by  Appellant.  Appellee 
hopes  to  understand  each  of  them,  and  to  convey  a  true 
understanding  that  each  of  them  is  not  in  point,  with 
the  case  at  bar,  and  that  none  of  them  is  of  compelling 
force  in  the  consideration  of  the  case  at  bar. 

Upon  these  general  principles  Appellee  urges  that 
the  Honorable  Trial  Court  committed  no  error  in  his 
treatment  of  questions  directed  to  Appellant,  on  cross- 
examination,  and  to  the  other  named  witness,  which 
have  been  taken  out  of  context  and  placed  in  the  "box 
score ' '  in  Appellant 's  brief. 

Proposition  of  Law  No.  5:  In  criminal  case  upon 
charge  of  attempted  income  tax  evasion,  where  bank 
deposit  and  expenditure  method  of  proving  unreported 
income  is  justified,  and  where  defendant  takes  the 
stand  to  testify,  putting  his  character  in  issue,  and 
where  he  and  other  witnesses  testify  to  his  good  char- 
acter, and  where  defendant  seeks  to  prove  bank  de- 
posits and  expenditures  were  from  money  loaned  to 
him,  it  is  not  i)rejudicial  to  cross  examine  defendant 
upon  the  amounts  of  his  expenditures  to  ladies  who 
are  living  with  him  and  it  is  not  prejudicial  to  cross 
examine  him  upon  his  good  character. 
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This  general  principle  does  not  seem  to  be  questioned. 
It  is  restated  as  follows : 

*' Section  58.  Same:  Prosecution  may  Rebut.  After 
a  defendant  has  attempted  to  show  his  good  character 
in  his  own  aid  prosecution  may  in  rebuttal  offer  as 
evidence  his  bad  character.  The  true  reason  for  this 
seems  to  be,  not  any  relaxation  of  the  principle  just 
mentioned,  i.e.,  not  a  permission  to  show  the  defend- 
ant's bad  character,  but  a  liberty  to  refute  his  claim 
that  he  has  a  good  one.  Otherwise  a  defendant,  secure 
from  refutations,  would  have  too  clear  a  license  im- 
scrupulously  to  impose  a  false  character  upon  the 
tribunal.  ..." 

Wigmore  on  Evidence,  3rd  Edition,  1940,  Vol.  1,  Sec. 
58 

The  questions  were  relevant.  The  evidence  sought 
might  have  been  admitted  within  the  confines  of  a  fair 
trial.  It  was  sought  as  proof  of  omitted  income ;  as  im- 
peachment of  the  claim  of  good  character  of  defendant ; 
as  impeachment  of  his  claim  of  endeavoring  to  work 
for  the  good  of  juveniles ;  impeachment  of  his  explana- 
tion of  investment  and  expenditures  within  his  reported 
income. 

The  Trial  Court,  in  his  earnest  effort  to  afford  de- 
fendant a  fair  trial,  excluded  the  evidence,  and  in  the 
presence  of  the  jury  criticized  the  questions  and  coun- 
sel. The  defendant  was  afforded  most  ample  considera- 
tion and  protection. 

We  do  not  understand  that  this  constitutes  error. 

APPELLEE'S  ARGUMENT  ON 
SPECIFICATION  III 

Proposition  of  Law  No.  6:  "Consistency  in  the  verdict 
is  not  necessary.  Each  comit  in  an  indictment  is  re- 
garded as  if  it  was  a  separate  indictment." 
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The  above  Proposition  of  Law  is  quoted  from  the 
following  case  decided  in  the  United  States  Supreme 
Court,  in  October  term,  1931 : 

Dunn  V.  United  States,  284  UJS.  390,  at  p.  393 

We  believe  that  this  still  is  the  law,  and  wish  to  point 
out  to  the  court  that,  different  from  the  case  at  bar,  in 
the  Dunn  case  the  different  verdicts  were  assmned  to 
have  been  found  upon  the  same  evidence : 

"The  most  that  can  be  said  in  such  cases  is  that  the 
verdict  shows  that  either  in  the  acquittal  or  convic- 
tion the  jury  did  not  speak  their  real  conclusions,  but 
that  does  not  show  that  they  were  not  convinced  of 
the  defendant's  guilt.  We  interpret  the  acquittal  as 
no  more  than  their  assumption  of  a  power  which  they 
had  no  right  to  exercise,  but  to  which  they  were  dis- 
posed through  lenity.'^ 

Dunn  V.  United  States,  Ihid. 

c.f.  Steckler  v.  United  States,  U.S.C.A.  2nd  Cir., 
April,  1925,  7  Fed.  2d  59,  at  p.  60 

c.f.  Sullivan  v.  United  States,  supra 

It  is  submitted  that  any  inconsistency  that  is  to  be 
found  in  the  verdict  is  not  legal  cause  for  the  granting 
of  a  new  trial.  It  is  submitted  that  there  was  no  error 
in  the  refusal  of  the  trial  court  to  grant  a  new  trial. 

Proposition  of  Low  No.  7:  ''Recommendation  of  leni- 
ency" appended  by  jury  to  a  verdict  of  guilty  does  not 
constitute  grounds  for  mistrial  nor  the  granting  of  a 
motion  for  new  trial. 

We  respectfully  submit  that  in  the  face  of  what  ap- 
pears to  be  ample  evidence  of  attempted  income  tax 
evasion,  the  fact  that  the  jury  appended  the  words, 
"recommend  leniency"  to  the  verdict  does  not  neces- 
sarily evidence  a  prejudice  against  the  defendant.  Ap- 
pealing considerations  seem  to  indicate  the  converse. 


18 

Dunn  V.  United  States,  op.  cit.,  supra 

Sullivan  v.  United  States,  supra 

It  is  submitted  that  the  court  did  not  err  in  not 
granting  a  mistrial  upon  his  own  volition,  nor  did  he 
err  in  refusing  to  grant  motion  for  new  trial. 

CONCLUSION 

It  is  submitted  that  the  evidence  of  attempted  income 
tax  evasion,  as  to  Appellant 's  tax  year  1948,  was  abund- 
ant; it  is  submitted  that  the  evidence  of  income  tax 
evasion  for  1947  was  extensive ;  it  is  submitted  that  the 
Appellant  was  given  every  consideration  and  protec- 
tion, by  the  trial  court  in  the  trial  of  this  case.  Appellee 
urges  that  no  error  was  committed  in  the  trial  of  the 
case,  and  that  more  particularly,  in  view  of  the  ample 
evidence  of  guilt,  no  reversible  error  was  committed. 

Respectfully  submitted, 

JACK  D.  H.  HAYS 

United  States  Attorney 
for  the  District  of  Arizona 


ROBERT  S.  MURLLESS 

Assistant  U.  S.  Attorney 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  14266 


Bernard  Bloch,  appellant 

V. 

United  States  of  America,  appellee 


ON  APPEAL  FROM  THE  Jl'DGMENT  OF  THE  UNITED  STATES 
DISTRICT  COURT  FOR  THE  DISTRICT  OF  ARIZONA 


PETITION  OF  THE  APPELLEE  FOR  REHEARING 

The  United  States  of  America,  appellee,  respect- 
fully requests  that  a  rehearing  be  afforded  in  the 
above-entitled  cause.  In  making  this  request,  appel- 
lee seeks  not  affirmance  of  the  conviction  but  modifica- 
tion   of    the    Court's    opinion    of    April    11,    1955. 

The  Court  based  its  judgment  of  reversal  on  the 
finding  that  two  of  the  trial  court's  instructions  on 
''willfulness,"  given  without  objection  by  appellant 
at  trial  or  even  specification  as  error  on  appeal,  con- 
stituted plain  error  affecting  substantial  rights.  The 
Court  also  noted  its  disapproval  of  certain  cross- 
examination  by  the  Government  prosecutor  but  did 
not  find  it  necessary  to  decide  whether  this  question- 
ing amounted  to  prejudicial  error  because  of  its 
previous  holding  in  respect  to  the  instruction  points. 

(1) 


The  Government  agrees  with  the  correctness  of  the 
Court's  reversal  of  the  conviction  but  does  so  on  the 
sole  ground  that  reversal  is  warranted  by  the  preju- 
dicial error  resulting  from  the  prosecutor's  cross- 
examination  of  appellant  concerning  (1)  performance 
of  illegal  operations,  (2)  reporting  of  fees  received 
from  such  operations,  (3)  indulgence  in  illicit  rela- 
tions with  one  Irene  Crocker,  and  (4)  denial  of  a 
medical  license.  Appellee  respectfully  insists,  how- 
ever, that  there  was  no  error  in  the  trial  court's 
instructions  on  intent  and  certainly  no  fundamental 
error  therein.  Accordingly,  it  is  urged  that  the 
Court's  judgment  should  stand  but  its  reasoning  in 
support  thereof  should  be  modified. 

The  Court  has  premised  its  judgment  herein  en- 
tirely on  issues  not  previously  raised  by  either  party 
to  this  proceeding.  A  rehearing  in  the  cause  would 
therefore  be  highly  appropriate  in  order  to  provide 
opportunity  to  supply  the  Court  briefs  and  argument 
on  those  issues,  hitherto  untreated,  that  have  now 
assumed  determinative  importance.  Such  a  procedure 
would  conform  to  the  apparent  objectives  of  Rule 
18  (2)  (d),  Rules  of  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  See,  e.  g.,  Gordon  v. 
United  States,  202  F.  2d  596,  certiorari  denied,  345 
U.  S.  998. 

1.  Although  expressing  its  disapproval,  the  Court 
did  not  decide  whether  certain  questions  asked  appel- 
lant on  cross-examination  concerning  (a)  perform- 
ance of  illegal  operations  (R.  382),  (b)  reporting 
of  fees  from  illegal  operations  (R.  383),  (c)  illicit 
relations  with  named  women  (R.  380,  383)  and  (d) 


refusal  of  a  license  to  practice  medicine  (R.  384) 
constituted  prejudicial  error.  In  the  same  vein,  the 
Court  noted  but  did  not  pass  on  the  prejudicial  effect 
of  questions  asked  the  witness,  Miss  or  Mrs.  Nona 
Jokela  (R.  128,  284),  on  cross-examination  regarding 
cohabitation  with  appellant  (R.  293-294)  and  trips 
made  with  him  (R.  294).  This  examination  occurred 
** before  appellant  ever  took  the  stand"  (Op.  7). 
These  two  distinct  lines  of  questioning  are  discussed 
herein  in  reverse  order. 

The  Government  respectfully  asserts  that  the  ques- 
tions put  to  the  witness,  Jokela,  were  proper  cross- 
examination,  not  as  attempts  to  elicit  evidence  bear- 
ing on  appellant's  character,  but  as  relating  to  the 
issue  of  Jokela 's  credibility  as  a  witness,  more  partic- 
ularly to  the  question  of  her  bias  in  appellant's  favor. 
In  evaluating  the  propriety  of  the  questioning  under 
consideration,  it  is  important  to  note  that  the  witness, 
under  examination  by  appellant's  counsel,  had  previ- 
ously assumed  full  responsibility  for  initiating  the 
record-keeping  system  employed  by  appellant  (R. 
128)  and  for  the  recording  and  handling  of  all  patient 
fees  (R.  130-132,  291-292).  Appellant  later  testified 
to  precisely  the  same  effect.  (R.  312-314.)  The  re- 
porting of  such  fees  for  tax  purposes  was,  of  course, 
a  principal  issue  of  contention  in  the  prosecution. 
The  thrust  of  Jokela 's  testimony  was  entirely  exculpa- 
tory of  the  appellant  and  therefore  furnished  adequate 
basis  for  cross-examination  calculated  to  show  bias 
occasioned  by  the  witness'  relationship  to  him.  Ques- 
tions concerning  traveling  (R.  294),  residence  (R. 
293-294),  and  even  cohabitation   (R.  380)   with  ap- 


pellant  were  proper  subjects  of  cross-examination  of 
both  Jokela  and  appellant,  not  to  show  the  bad  char- 
acter of  either  of  them,  but  to  show  testimonial  bias 
of  the  former.  Alford  v.  United  States^  282  U.  S. 
687,  692,  693-694;  Majestic  v.  Louisville  &  N.  R.  Co., 
147  F.  2d  621,  627  (C.  A.  6th);  Ewi^ig  v.  United 
States,  135  F.  2d  633,  638,  640  (C.  A.  D.  C),  certiorari 
denied,  318  U.  S.  776;  Kroger  Grocery  d  Baking  Co. 
V.  Stetvart,  164  F.  2d  841,  844  (C.  A.  8th)  ;  III  Wig- 
more  on  Evidence  (3d  ed.).  Sees.  948,  949. 

On  direct  examination,  appellant  testified  as  to  his 
concern  with  the  problem  of  juvenile  delinquency 
extant  in  his  community  and  as  to  his  personal  efforts 
and  substantial  financial  contribution  directed  to  the 
alleviation  of  this  problem.  (R.  309-310.)  Whether 
this  self -glorifying  line  of  testimony  was  relevant  or 
material  is  open  to  question.  But  appellant's  credi- 
bility in  this  respect  was  a  proper  predicate  for  cross- 
examination  concerning  whether  he  had  experienced 
sexual  relations  with  a  particular  juvenile.  (R.  383.) 
W alder  v.  United  States,  347  U.  S.  62 ;  United  States 
v.  Bowcott,  170  F.  2d  173,  176-177  (C.  A.  7th)  ;  III 
Wigmore  on  Evidence  (3d  ed.).  Sec.  891.  To  this 
extent  the  Government's  cross-examination  would  not 
appear  to  have  been  erroneous  and  certainly  not 
prejudicially  erroneous. 

The  Government  concedes,  however,  that  the  balance 
of  the  questions  concerning  (1)  illegal  operations  by 
the  appellant  (R.  382),  (2)  the  reporting  of  fees  from 
such  operations  (R.  383),  (3)  his  illicit  relations  with 
one  Irene  Crocker  (R.  383),  and  (4)  the  refusal  of 
a  medical  license  to  appellant   (R.  384)   were  prej- 


udicial.  The  prosecutor  obviously  asked  these  ques- 
tions in  the  good  faith  belief  that  appellant's 
testimony  concerning  his  past-presidency  of  the  Junior 
Chamber  of  Commerce  (R.  308-309),  his  construction 
of  a  skating  rink  to  curb  juvenile  delinquency  (R.  309- 
310),  and  his  free  medical  services  to  indigent  Mexi- 
cans (R.  310-312)  had  placed  his  character  in  issue. 
This  Court  correctly  held  that  such  testimony  did 
not  inject  the  defense  of  good  character.  (Op.  7.) 
No  character  evidence  in  the  "reputation"  sense  of 
the  word  was  offered.  Michelson  v.  United  States, 
335  U.  S.  469,  476-477.  And  absent  such  character 
evidence,  "the  state  may  not  show  defendant's  prior 
troul^le  with  the  law,  specific  criminal  acts,  or  ill  name 
among  his  neighbors,  even  though  such  facts  might 
logically  be  persuasive  that  he  is  by  propensity  a 
pro1)able  perpetrator  of  the  crime."  Id.  p.  475.  On 
this  basis,  the  Government  agrees  that  the  reversal 
of  the  appellant's  conviction  is  proper. 

2.  The  trial  court's  instructions  on  "willfulness" 
were  not  error.  In  any  event,  those  instructions  did 
not  constitute  plain  error.  Bateman  y.  United  States, 
212  F.  2d  61  (C.  A.  9th). 

In  the  course  of  its  careful  and  comprehensive 
charge,  the  court,  in  six  distinct  instances,^  instructed 

^  "There  are  various  schemes,  subterfuges,  and  devices  that 
may  be  resorted  to  to  evade  or  defeat  the  tax.  The  one  alleged  in 
this  indictment  is  that  of  fihng  false  and  fraudulent  returns 
with  the  intent  to  defeat  the  tax  or  liability.  The  gist  of  the 
crime  consists  in  wilfully  attempting  to  escape  the  tax.'"    ( R.  409.) 

"The  attempt  to  evade  and  defeat  the  tax  must  be  a  willful 
attempt,  that  is  to  say,  it  must  be  made  with  the  intent  to  keep 
from  the  Government  a  tax  imposed  by  the  income  tax  laws,  which 


the  jury  that  to  convict  they  must  find  that  appellant 
intended  to  evade  the  payment  of  his  income  tax. 
Situated  among  those  instructions  was  the  following 
sentence  (R.  410)  : 

The  presumption  is  that  a  person  intends  the 
natural  consequences  of  his  acts,  and  the  nat- 
ural inference  would  be  if  a  person  consciously, 
knowingly,  and  intentionally  did  not  set  up  his 
income,  and  thereby  the  Government  was 
cheated  or  defrauded  of  taxes,  that  he  intended 
to  defeat  the  tax. 

The  Court  has  noticed  this  sentence  as  fundamental 
error  affecting  substantial  rights  because  the  trial 
court  told  the  jury,  in  effect,  "that  they  could  draw 
the  conclusion  that  the  appellant  had  intended  to 
defeat  or  evade  the  payment  of  his  tax  from  the  mere 
fact  that  he  filed  an  incorrect  income  tax  return.'' 
(Op.  5.)  The  Goverimient  respectfully  submits  that 
this  characterization   of  the  instruction  in  question 

it  was  the  duty  of  the  defendant  to  pay  to  the  Government." 
(R.  410.) 

"The  attempt  must  be  willful,  that  is,  intentionally  done  with 
the  intent  that  the  government  is  to  be  defrauded  of  the  income 
tax  due  from  the  defendant."     (R.  410.) 

"It  is  sufficient  if  you  find  beyond  a  reasonable  doubt  that  the 
defendant  received  a  substantial  part  of  the  income  which  he 
is  charged  with  receiving  and  that  he  wilfully  and  intentionally 
attempted  to  evade  or  defeat  a  substantial  portion  of  the  taxes 
alleged  to  have  been  due  in  the  indictment."    (R.  412.) 

"If  you  find  that  a  fraudulent  return  was  filed,  with  intent  to 
defeat  a  part  or  all  of  the  tax  due,  and  this  was  done  wilfully, 
the  crime  is  complete  as  soon  as  the  filing  takes  place."    (R.  413.) 

"Before  finding  him  guilty,  you  must  be  satisfied  from  the 
evidence  that  any  omissions  on  his  part  were  made  wilfully,  and 
with  intent  to  evade  and  defeat  taxes  due  for  the  calendar  years 
1947  and  1948  to  the  Government."    ( R.  415. ) 


completely  denies  effect  to  the  words  ''consciously, 
knowingly,  and  intentionally."  If  given  effect,  these 
words  effectively  prechide  the  construction  that  the 
Court  has  suggested.  This  Court  has,  itself,  recently 
rejected  such  a  construction.  In  McFee  v.  United 
States,  206  F.  2d  872  (C.  A.  9th),  the  identical  in- 
struction was  given  (McFee  R.  419)  and  not  deemed 
plain  error  or  error  at  all.  In  Bateman  v.  United 
States,  supra,  considering  essentially  the  same  ques- 
tion with  which  we  are  dealing  here,  this  Court  said 
(pp.  6^70)  : 

Appellants  argue  that  the  giving  of  the 
phrase,  ''the  law  presumes  that  every  man  in- 
tends the  natural  and  probable  consequences  of 
his  ow^i  voluntaiy  acts,"  in  effect  instructed  the 
jury  that  from  the  mere  act  of  filing  an  incor- 
rect return  it  may  be  presumed  that  ap])ellants 
intended  to  evade  their  taxes.  This  is  not  the 
ground  upon  which  the  instruction  was  objected 
to  in  the  trial  court.  Under  Rule  30  of  the 
Federal  Rules  of  Criminal  Procedure,  18  U.  S. 
C.  A.,  failure  to  except  to  an  instruction  on  the 
ground  urged  on  appeal  foreclosures  review  of 
the  question.  Berenheim  v.  United  States,  10 
Cir.,  1947,  164  F.  2d  679. 

Although  we  would  be  justified  in  ])lacing  our 
determination  of  this  question  on  the  failure  of 
appellants  to  comply  with  Rule  30,  we  deem  it 
advisable  to  point  out  that  the  trial  court  cor- 
rectly instructed  (m  the  element  of  intent. 

The  cases  of  Wardlaw  v.  United  States,  203  F.  2d 
884  (C.  A.  5th),  and  Morissette  v.  United  States,  342 
U.  S.  246,  cited  at  page  4  of  the  Court's  opinion,  do 
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not  siii)port  thivS  Court's  conclusion  in  respect  to  the 
instruction  luider  consideration. 

In  both  Wardlaw  and  Morissette,  the  rulings  of  the 
trial  court  had  the  effect  of  creating-  a  conclusive  pre- 
sumption of  felonious  intent  and  removed  from  the 
jury's  consideration  the  defense  of  bona  fide  mistake." 
In  direct  contrast,  the  jury  here  was  charged  (R.  415)  : 

In  order  to  convict  him,  you  must  first  find 
beyond  a  reasonable  doubt  that  he  did  so  fail  to 
report  taxable  income  as  charged,  and  that  such 
failure  was  willful  and  intentional.  The  crimi- 
nal law  does  not  punish  innocent  mistakes, 
inadvertent  errors,  or  mere  negligence. 

Under  the  indictment  in  this  case  the  accusa- 
tion is  made  that  the  defendant  acted  wilfully, 
that  is,  with  a  bad  purpose,  and  not  merely 
mistakenly  or  carelessly. 

Before  finding  him  guilty,  you  must  be  satis- 
fied from  the  evidence  that  any  omissions  on  his 
part  were  made  wilfully,  and  with  intent  to 
evade  and  defeat  taxes  due  for  the  calendar 
years  1947  and  1948  to  the  Government. 

In  Wardlaw  and  Morissette,  the  point  was  preserved 
in  the  record  by  proper  objection.  No  such  objection 
was  made  here.     (R.  420.) 

The  Court  in  Wardlaw  (203  F.  2d,  p.  887,  fn.  5) 
recognized,  by  its  reference  to  Gr^aysov  v.  United 
States,  107  F.  2d  367,  370  (C.  A.  8th),  that  the  giving 
of  the  instruction  with  which  we  are  here  concerned 
does  not  of  itself  constitute  a  denial  of  justice.     In 

-  The  same  is  true  of  HaigUr  v.  United  ^States,  172  F.  2d  986 
(C.  A.  10th) ,  and  Huhhard  v.  United  States,  79  F.  2d  850,  852-853 
(C.A.9th). 


the  Graijson  case,  supra,  involving  a  prosecution  under 
the  Mann  Act,  the  Court  of  Appeals  held  a  similar 
instruction  not  to  be  prejudicial,  since  it  clearly 
appeared  from  a  consideration  of  the  charge  as  a 
whole  that  the  jury  were  told  to  determine  the  issue 
of  felonious  intent  from  the  evidence  as  a  whole.  The 
Court  of  Appeals  said  (p.  370) : 

The  use  of  the  words  "presume"  or  ''presump- 
tion" in  this  connection  is  not  to  ])e  approved. 
No  doubt  inferences  as  to  intent  may  be  gath- 
ered from  subsequent  acts  and  conduct,  but  no 
presumption  of  law  follows  to  invade  and  re- 
strict the  province  of  the  jury.  However,  we 
do  not  think  the  language  employed  had  that 
effect  in  the  instant  case.  The  question  of  the 
particular  intent  was  not  treated  as  a  question 
of  law,  but  as  a  matter  to  be  submitted  to  and 
resolved  by  the  jury.  The  charge  as  a  whole 
must  be  considered.  In  this  same  paragraph 
the  jurors  are  admonished  that  they  would  be 
justified  in  finding  the  intent  only  from  all  the 
evidence  in  the  case.  *  *  *  [Emphasis  sup- 
plied.] 

We  submit  that  a  consideration  of  the  charge  and 
of  the  proceedings  as  a  whole  in  the  case  at  bar  will 
satisfy  this  Court  that  no  conclusive  presumption  of 
intent  was  imposed  upon  the  jury.  There  were  no 
expressions  by  the  trial  judge,  such  as  there  were  in 
Wardlatv  and  Morissette,  to  indicate  that  the  plea  of 
honest  mistake  was  no  defense.  On  the  contrary, 
the  trial  judge  clearly  left  it  to  the  jury  to  determine 
the  presence  or  absence  of  willful  intent  from  all  the 
evidence,  and  the  sentence  in  question,  in  its  proper 
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context,  simply  told  the  jury  that  intent  to  evade  was 
one  possible  inference  which  they  might  draw  from 
appellant's  failure  to  report  all  his  taxable  income/ 

The  trial  court  instructed  specifically  that  the  ques- 
tion of  appellant's  intent  was  for  the  jury  to  deter- 
mine from  "all  of  the  facts  and  circumstances  shown 
by  the  evidence."  (R.  410-411.)  Moreover,  as  previ- 
ously noted,  the  court  repeatedl}^  charged  the  jury  that 
''willfulness"  within  the  meaning  of  Section  145  (b) 
meant  intentional  evasion  of  an  additional  tax  owing 
(R.  409,  410,  412,  413)  and  specifically  charged  that 
mistake,  carelessness,  inadvertency  or  negligence  did 
not  constitute  the  intent  requisite  to  conviction  (R. 
415).     Bateman  v.  United  States,  supra,  p.  70. 

Considered  in  context,  it  is  apparent  that  the  in- 
struction in  question  did  not  operate  to  withdraw  the 
issue  of  intent  from  the  jury  or  in  any  way  inhibit 
their  due  consideration  of  the  issue.  The  Government 
respectfully  submits,  therefore,  that  the  instruction 
given  was  not  error.  By  no  stretch  of  reasoning  can 
the  instruction  be  considered  plain  error.  Accord- 
ingly, appellant's  total  failure  of  objection  to  it  fore- 
closes consideration  of  the  question  by  this  Court. 
Rule  30,  Federal  Rules  of  Criminal  Procedure.  Bate- 
man V.  United  States,  stipra,  p.  70 ;  Gordon  v.  United 
Spates,  supra. 

3.  The  court  in  Wardlaw  v.  United  States,  supra, 
after  noting  its  disapproval  of  the  instruction  given, 
as  ])reviously  discussed,  set  forth  the  following  as  a 

^  Whereas  the  WardJaw  instruction  was,  '"*  *  *  the  natural 
premmption  would  be  *  *  *'■  the  instruction  in  the  instant  case 
was;  "*  *  *  the  natural  inference  would  be  *  *  *.*'     (R.  410.) 
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guide  to  proper  instruction  on  the  issue  of  intent  in 
^  tax  fraud  case  (p.  887) : 

The  intent  involved  in  this  offense  is  not  inher- 
ent in  the  act  itself,  but  is  a  specific  intent 
involving  had  purpose  and  evil  motive  and  that 
specific  intent  must  be  proved  by  or  clearly 
inferred  from  the  evidence.  [Citing  United 
States  v.  Murdoch,  290  U.  S.  389.]  [Emphasis 
supplied.] 

In  the  case  at  bar  the  jury  was  instructed  (R.  410)  : 

Wilfully  in  the  statute,  which  makes  a  will- 
ful attempt  to  evade  taxes  a  crime,  refers  to  the 
state  of  mind  in  which  the  act  of  evasion  was 
done.  It  includes  several  states  of  mind,  any 
one  of  which  may  be  the  willfulness  to  make 
up  the  crime. 

Willfulness  includes  doing  an  act  with  a  bad 
purpose.  It  includes  doing  an  act  without  a 
justifiable  excuse.  It  includes  doing  an  act 
without  ground  for  believing  that  the  act  is 
lawful.  It  also  includes  doing  an  act  with  care- 
less disregard  for  whether  or  not  one  has  the 
right  so  to  act. 

In  ascribing  basis  for  reversal  to  the  above  instruc- 
tion, it  appears  that  this  Court  now  considers  plain 
error  precisely  that  which  the  court  in  Wardlaiv  held 
essential  to  a  proper  charge  on  the  question  of  willful- 
ness. More  important,  the  court's  holding  in  this 
respect  is  at  absolute  variance  with  consistent  prece- 
dent in  this  Circuit. 

According  to  the  Government's  understanding,  the 
Court  reached  its  conclusion  on  the  following  rea- 
soning: 
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In  Murdoch  the  Supreme  Court  was  called  upon  to 
decide  whether  a  willful  refusal  to  supply  information 
meant  merely  a  voluntary  or  intentional  refusal,  as 
the  trial  court  had  charged,  or  whether  it  meant  some- 
thing more.  In  holding  that  in  a  criminal  statute  the 
term  did  mean  something  more  than  knowing  or  non- 
accidental,  the  Court  advanced  five  wholly  generic 
definitions,  each  supported  by  authority,  among  which 
were  included  those  definitions  used  by  the  trial  court 
in  the  instant  case.  Having  done  this,  the  Court 
separately  defined  ''willfully"  as  meaning  an  act  done 
with  "evil  motive."  This  definition  was  taken  from 
Feltoyi  V.  United  States,  96  U.  S.  697,  702,  the  same 
case  from  which  the  Court  had  taken  ''bad  purpose," 
the  first  of  the  five  generic  definitions  enumerated. 
The  fact  that  in  its  ultimate  holding  in  Murdoch  the 
Supreme  Court  used  the  terms  "bad  faith"  or  "evil 
motive"  rather  than  "bad  purpose"  or  "without  justi- 
fiable excuse"  is  a  distinction  without  difference. 
The  sundry  alternative  definitions  of  willfulness  pre- 
sented by  the  Supreme  Court  in  its  opinion  in  Mur- 
doch were  not  idle  obiter  but  were  clearly  intended  as 
relevant  to  the  decision  reached  and  were  obviously 
applied,  in  substance,  in  reaching  that  decision. 

On  page  6  of  its  opinion  this  Court  says : 

In  this  Section  145  (b)  tax  evasion  case  there 
is  only  one  state  of  mind  that  will  supply  the 
intent  necessary  to  sustain  a  conviction,  and 
that  is  the  intent  to  defeat  or  evade  the  pay- 
ment of  the  tax  due.  Nor  would  filing  a  false 
return  with  any  bad  purpose  supply  the  neces- 
sary intent.    The  bad  purpose  must  be  to  evade 


15 

or  defeat  the  payment  of  the  income  tax  that  is 
due.  Nor  would  filing  a  false  return  without  a 
justifiable  excuse  or  without  ground  for  believ- 
ing it  to  be  lawful  or  with  a  careless  disregard 
for  whether  or  not  one  has  the  right  so  to  do 
constitute  in  themselves  the  intent  which  is 
required  under  the  section.  *  *  * 

However  correct  these  observations  may  be,  they  do 
not  fit  the  facts  of  this  case.  They  ignore  the  fact 
that,  as  previously  indicated,  on  six  separate  occasions 
the  jury  was  told  that  the  intent  requisite  to  convic- 
tion entailed  an  intentional  evasion  of  an  outstanding 
tax  liability.  Here  the  jury  was  not  told,  singularly, 
that  under  the  offense  charged,  willfully  meant  filing 
a  false  return  with  a  ''bad  purpose"  or  ''without 
justifiable  excuse."  Rather,  these  descriptive  terms 
of  mental  state  were  given  the  jury  within  a  total 
framework  of  instruction  permeated  with  the  prin- 
ciple that,  to  be  found  guilty,  appellant  must  have 
intended  to  evade  his  true  tax  liability.  The  instruc- 
tion in  question  should  not  be  isolated  from  the  charge 
as  a  w^hole.  Bateman  v.  United  States,  supra,  p.  70. 
If  considered  in  context  the  instruction  is  not  error. 

In  Himmelfarh  v.  United  States,  175  F.  2d  924 
(C.  A.  9th),  the  trial  court  had  charged  (Himmelfarb 
R.  1578-1579) : 

The  word  "wilfully"  as  used  in  the  indict- 
ment and  throughout  these  instructions  simply 
means  an  intentional,  conscious  doing  of  the 
act  prohibited,  that  is,  intending  the  result 
which  actually  came  to  pass  without  ground  for 
believing  that  it  was  lawful,  or  conduct  marked 
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by  a  careless  disregard  as  to  whether  it  is  law- 
ful or  not,  or  deliberate  unwillingness  to  dis- 
cover and  obey  the  law.  Or,  to  express  it 
another  way,  it  means  an  act  done  with  a  bad 
purpose  or  with  an  evil  motive  to  accomplish 
what  the  statute  prohibits,  without  regard  to 
what  the  law  provides.  *  *  * 

In  the  Himmelfarh  case,  supray  this  Court  said  in 
affirming  the  conviction  (p.  951)  : 

The  jury  was  fully  instructed  on  require- 
ments of  proof,  the  element  of  wilfulness  and 
the  statute  charged  to  have  been  violated. 

This  Court  has  previously  approved  an  instruction 
almost  the  same,  verbatim,  as  that  here  involved. 
In  O'Comior  v.  United  States,  175  F.  2d  477  (C.  A. 
9th),  the  instruction  on  intent  was  (Appellant's  Br. 
126-127) : 

''Wilful"  in  the  statute  which  makes  a  wilful 
attempt  to  evade  taxes  a  crime,  refers  to  the 
state  of  mind  in  which  the  act  of  evasion  was 
done.  It  includes  several  states  of  mind,  any 
one  of  which  may  be  the  wilfulness  necessary 
to  make  up  the  crime.  Wilfulness  includes 
doing  an  act  with  a  bad  purpose.  It  includes 
doing  an  act  without  a  justifiable  excuse.  It 
includes  doing  an  act  without  ground  for  be- 
lieving that  the  act  is  lawful,  and  it  also  in- 
cludes doing  an  act  with  careless  disregard  for 
whether  or  not  one  has  the  right  to  so  act. 

In  O'Connor  v.  United  States,  supra,  this  Court 
affirmed  the  conviction  stating  (p.  479)  : 

The  Court's  instructions  were  full  and  fair 
and  no  objections  were  made  to  them  when 
given  as  required  by  Rule  30  *  *  *« 
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In  view  of  the  foregoing,  particularly  the  decisions 
of  the  Supreme  Court  and  this  Court,  it  is  clear  that 
there  was  no  error  in  the  trial  court's  charge  on  will- 
fulness. Certainly  there  was  no  plain  error  therein. 
There  having  been  no  objection  at  trial  to  the  court's 
instructions  on  that  issue  and  no  specification  of  them 
as  error  on  appeal,  they  cannot  serve  as  basis  for 
reversal  of  the  con\dction.  Mitchell  v.  United  States, 
213  F.  2d  951,  957  (C.  A.  9th),  certiorari  denied,  348 
U.  S.  912;  Benatar  v.  United  States,  209  F.  2d  734, 
74^745  (C.  A.  9th),  certiorari  denied,  347  U.  S.  974; 
Kohey  v.  United  States,  208  F.  2d  583,  587-588  (C.  A. 
9th)  ;  Bateman  v.  United  States,  212  F.  2d  61  (C.  A. 
9th)  ;  O'Connor  v.  United  States,  supra;  Gordon  v. 
United  States,  202  F.  2d  596  (C.  A.  9th),  certiorari 
denied,  345  U.  S.  998;  and  Lasli  v.  United  States 
(C.  A.  1st),  decided  April  7,  1955  (1955  C.  C.  H., 
par.    9344). 
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CONCLUSION 

Although  the  Court's  judgment  in  this  cause  is 
correct,  it  is  respectfully  urged  that  the  premises  on 
which  it  rests  are  erroneous. 

Wherefore,   it  is  requested  that  this  petition  for 
rehearing  be  granted  and  the  opinion  of  April  11^ 
1955,  be  appropriately  modified. 
Respectfully  submitted. 

H.  Brian  Holland, 
Assistant  Attorney  General. 
Ellis  N.  Slack, 
John  H.  Mitchell, 
Feed  G.  Folsom, 
George  Willi, 
Special  Assistants  to  the  Attorney  General. 

Jack  D.  H.  Hays, 

United  States  Attorney. 

May  1955. 
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Ellis  N.  Slack, 
John  H.  Mitchell, 
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Special  Assistants  to  the  Attorney  General. 
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No.  14,266 
In  the 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Bernard  Bloch, 

Appellant, 

vs. 

United  States  of  America, 

Appellee. 


Appellant's  Opening  Brief 

Appeal  from  the  United  States  District  Court 
For  the  District  of  Arizona 


JURISDICTIONAL  MATTERS 

On  November  9,  1953  in  the  United  States  District  Court 
for  the  District  of  Arizona,  Honorable  David  Ling,  presid- 
ing, the  appellant,  Bernard  Bloch,  was  found  guilty  of  the 
offense  of  violating  Title  26,  United  States  Code,  Section 
145  (b)  (Income  Tax  Evasion),  as  charged  in  Count  II  of 
the  Indictment,  and  at  the  same  time  was  found  Not  Guilty 
on  Count  I  of  the  said  Indictment  (T.R.  3-4).  November  9, 
1953  the  Appellant  filed  a  motion  for  a  new  trial  (T.R.  19), 
which  motion  was  denied  by  the  Court  on  December  7,  1953 
(T.R.  20)  and  on  December  14th,  1954  the  Court  entered  its 
judgment  and  commitment  (T.R,  21).  On  December  15,  1954 
the  Appellant,  Bernard  Bloch,  filed  a  Notice  of  Appeal 
(T.R.  22). 
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The  District  Court  had  jurisdiction  under  Title  26,  United 
States  Code,  Section  145  (b)  (Income  Tax  Evasion).  This 
Court  has  jurisdiction  under  28  U.S.C.  Section  1291. 

STATEMENT  OF  THE  CASE 

On  May  28,  1953  a  grand  jury  returned  an  indictment 
charging  the  appellant  with  violation  of  Section  145  (b) 
Internal  Revenue  Code;  26  U.S.C.A.,  Section  145  (b)  in 
two  Counts :  Count  I  relating  to  the  calendar  year  of  1947, 
and  Count  II  to  the  calendar  year  1948. 

For  the  purposes  of  this  appeal  the  facts  may  be  sum- 
marized as  follows : 

The  appellant  filed  income  tax  returns  (Form  1040)  for 
the  calendar  years  1947  and  1948.  The  1947  return  showed 
a  net  income  for  said  calendar  year  of  $2,268.81  and  the 
amount  of  tax  paid  on  said  income  w^as  $292.00;  and  the 
1948  return  indicated  a  net  income  for  that  calendar  year 
of  $2,745.90  on  which  a  tax  of  $309.00  was  paid.  The  evi- 
dence indicated  that  there  was  professional  income  received 
during  1947  and  1948  that  was  not  reported  by  the  appellant. 

The  appellant  started  his  professional  practice  in  1947. 
He  went  to  a  comnmnity  on  the  outskirts  of  Phoenix  called 
Sunnyslope.  He  was  one  of  the  first  physicians  to  go  into 
that  area  and  x^ioneered  a  practice  in  a  community  that 
was  seriously  in  need  of  medical  attention,  as  the  Phoenix 
doctors  did  not  choose  to  make  the  ten-mile  trip  because  of 
their  own  over-crowded  practices.  The  api)ellant  was  imme- 
diately covered  up  with  work  and  labored  day  and  night  to 
take  care  of  the  needs  of  his  patients.  He  did  a  great  deal 
of  free  work  for  those  who  could  not  afford  medical  care. 
He  was  so  busy  with  his  practice  that  he  left  the  care  of  his 
records  to  others. 

His  1947  return  w^as  compiled  by  one  Daniel  J.  Mooney, 
a  general  office  worker  by  day  and  an  income-tax  consultant 
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of  sorts  by  ni^lit.  He  worked  with  figures  supplied  by  the 
appellant.  The  a^jpellant  relied  on  Nona  Jokela  for  the  data 
on  income  from  professional  services.  ]\Iiss  Jokela  was  in 
complete  charge  of  the  receipts  of  the  appellant  from  his 
medical  practice  and  responsible  for  their  accuracy  (T.R. 
131-132).  She  set  up  the  original  books  patterned  after  those 
that  were  used  by  her  former  employer  in  Detroit  (T.R. 
125).  The  so-called  books  consisted  of: 

1.  An  appointment  book 

2.  Daily  Record  Sheet  of  Receipts 

3.  Medical  History  Card 

The  actual  summary  of  the  receipts  from  the  appellant's 
medical  i)ractice  was  tabulated  in  1947  by  Nona  Jokela.  The 
data  with  reference  to  other  income  and  expenditures  was 
furnished  by  the  doctor.  The  government  questioned  the 
amount  of  professional  income  received  as  against  that 
reported,  but  did  not  raise  any  (juestion  about  the  deduc- 
tions. 

The  doctor-appellant's  income  tax  return  w^as  prepared 
by  a  night-time  tax  consultant  for  the  sum  of  $5.00  with 
data  furnished  by  the  doctor  and  Miss  Nona  Jokela.  The 
appellant  simply  signed  the  return  after  it  was  prepared 
and  presented  to  him  l)y  Mr.  Daniel  J.  Mooney.  The  doctor 
did  not  consult  a  lawyer  or  accountant  in  fornuilating  his 
return. 

The  1948  return  was  i)rei)ared  in  a  similar  fashion,  with 
the  exception  of  the  fact  that  it  was  actually  ])repared  by 
Mrs.  Helen  Zimberg  wlio  was  working  for  the  doctor  taking 
care  of  his  books,  helping  him  witli  the  patients,  cleaning 
the  office,  cooking  his  meals,  ironing  his  clothes  and  taking 
care  of  his  skating  rink  which  kejit  her  busy  from  "morning 
to  night!"  (T.R.  229).  The  compiling  of  the  figures  and  the 
actual  making  up  of  the  appellant's  1948  return  was  left  to 
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this  young  lady  who  had  never  had  any  experience  with 
account  books  and  didn't  know  the  nature  of  a  journal,  a 
ledger,  a  cashbook,  a  profit  and  loss  statement  or  a  balance 
sheet  (T.R.  241-242).  Mrs.  Zimberg  prepared  the  1948 
return  and  the  busy  doctor  signed  it.  The  doctor  did  not 
consult  a  lawyer  or  an  accountant  in  preparing  his  return. 

The  case  was  submitted  to  the  jury  and  the  appellant  was 
found  "Not  Guilty"  on  Count  I,  and  "Guilty"  on  Count  II 
with  the  jury  recommending  leniency. 

Other  facts  ax^pear  in  the  argument. 

THE  QUESTIONS  INVOLVED 

The  questions  involved  on  this  appeal  are:  (1)  Did  the 
Court  err  in  failing  to  give  defendant's  instruction  No.  2f 
(2)  Did  the  Court  err  in  failing  to  instruct  properly  the  jury 
with  reference  to  irrelevant  questions  asked  by  the  prose- 
cution (See  Table  A)  ?  (3)  Did  the  jury  bring  in  conflicting 
verdicts  on  what  were  substantially  the  same  fact  situations 
in  Counts  I  and  II  of  the  indictment  ? 

SPECIFICATION  OF  ERROR  NO.  I 

The  Court  erred  in  failing  to  give  the  following  instruc- 
tion No.  2  which  was  requested  by  the  defense  (T.R.  18-19) : 

Defendant's  Instruction  No.  2 

"The  indictment  in  this  case  charges  a  violation  of  a 
willful  attempt  to  evade  or  defeat  a  tax  imposed  by 
Section  145  (b)  of  Title  26,  United  States  Code.  I 
instruct  you  that  willfully  'means  knowingly,  and  with 
a  bad  heart,  and  a  bad  intent ;  it  means  having  the  pur- 
pose to  cheat  or  defraud  or  do  a  w^rong  in  connection 
with  a  tax  matter.  It  is  not  enough  if  all  that  is  shown 
is  that  the  defendant  was  stubborn  or  stupid,  careless, 
negligent  or  grossly  negligent.  A  defendant  is  not  will- 
fully evading  a  tax  if  he  is  careless  about  keeping  his 


books.  He  is  not  willfully  evading  a  tax  if  all  that  is 
shown  is  that  he  made  errors  of  law.  He  is  not  willfully 
evading  a  tax  if  all  that  is  shown  is  that  he  in  good 
faith  acted  contrary  to  regulations  laid  down  by  the 
Bureau  of  Internal  lievenue  and  the  United  States 
Department  of  Treasury.  He  certainly  is  not  willful  if 
he  acts  without  advice  of  a  lawyer  or  accountant.'  " 
Gitant  V.  U.  S.,  184  F.2d*2S4. 

Certiorari  denied  by  Supreme  Court. 
Refused : 

/s/     Davi;  W.  Ling,  Judge. 

SPECIFICATION  OF  ERROR  NO.  II 

The  Court  erred  in  failing  to  instruct  the  jury  properly 
with  reference  to  certain  questions  that  were  asked  by  the 
prosecution.  For  the  convenience  of  the  Court  these  ques- 
tions have  been  tabulated  and  set  out  in  Table  A  (infra). 

SPECIFICATION  OF  ERROR  NO.  Ill 

The  jury  brought  in  conflicting  verdicts  based  on  what 
were  substantially  the  same  fact  situations  in  Counts  I  and 
II  of  the  indictment. 

ARGUMENT  IN  SUPPORT  OF  SPECIFICATION 
OF  ERROR  NO.  I 

The  Court  erred  in  refusing  to  give  Defendant's  Instruc- 
tion No.  2.  While  a  general  definition  of  "willfully"  was 
given  by  the  Court  in  its  instructions  to  tlie  jury,  it  is  sub- 
mitted that  the  Court  should  have  l)een  more  specific  in  giv- 
ing a  guide  to  the  jurors  in  light  of  a  decision  in  a  similar 
case  on  "all-fours"  with  the  factual  situation  in  the  instant 
case.  In  Guanf  r.  United  States  of  America,  184  Fed.  2d  284 
(Certiorari  denied  ])y  Supreme  Court  of  the  United  States, 
January  8,  1951,  340  U.S.  939)  tlie  Court  speaking  through 
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Subject: 
Question 


TABLE  A— BOX  S< 


Question 


Murloss      Appellant 


Sexual  Did  you  ever  under  oath  swea: 

Intercourse       never  had  sexual  intercourse  wit 
Irene  Crocker?  (T.R.  383) 


Murless      Appellant 


Sexual  Did  you  testify  at  that  time  tha 

Intercourse       never  had  sexual  intercourse  m 

girl,  a  juvenile,  by  the  name  of 

Ruff?  (T.R.  383) 


Murless      Appellant 


Doctor's  Have  you  ever  been  refused  a  I 

License  (doctor's)  anywhere  else  (T.R.  3 


Murless      Appellant 


Illegal  Did  you  make  an  oath  that  you 

Operations        performed  illegal  operations  in 

office?  (T.R.  382) 


Murless      Appellant 


Illegal  Did  you  make  an  oath  that  you 

Operations        failed  to  report  fees  from  illegal  ( 

tions?  (T.R.  382) 

A.     I  never  failed  to  report  fees 

illegal  operations? 

Q.     Yes. 

A.     I  never  performed  illegal  ( 

tions. 


Murless      Appellant 


Mistress  Were  you  keeping  Mrs.  Jokela  d 

1947?  (T.R. 380) 


Thurtle      Jokela  Mistress 

(Receptionist) 


How  long  have  you  lived  wit 
doctor?  (T.R.  293) 


Thurtle      Jokela  Mistress 

(Receptionist) 


Did  the  doctor  give  you  anythin 
besides  your  $100.00  and  roon 
board !  A.     No  Sir. 

Did  he  ever  give  you  any  dia 
rings  ?  A.     No,  he  didn  '1 

Did  he  ever  give  you  any  exp( 
jewelry  ?  A.     No. 

Did  he  ever  take  you  on  any  trips 
him  ?  A.     On  occasion,  y 


lECTIONABLE  QUESTIONS 

Counsel  Objection 


Court 


r  Honor  I  object. 


Yes,  what  does  that  have  to  do  with 
this  case  ? 


ject  to  that.  What  does  that  have  to  Disregard    that,    gentlemen.    It    is 

^ith  this  case,  your  Honor?  highly  improper. 


[■  Honor.  I  object.  That  has  nothing 
3  with  this  case.  It  is  absolutely  im- 
rial. 


Yes.  Disregard  that,  too,  gentle- 
luen.  You  are  going  to  have  mis- 
trial in  a  minute  young  man,  if 
you  keep  that  up. 


?  Honor,  I  am  going  to  object. 


Just  a  minute.  AVhat  does  that  have 
to  do  with  it! 


None 


ect  to  that  question.  The  wording  is 
ying  that — he  says, ' '  Were  you  keep- 
/[rs.  Jokela?" 


Yes  it  isn  't  necessarv 


•  Honor,  I  am  objecting  to  this  line 
stimony.  The  defendant  is  presumed 
ve  good  character.  There  is  no  evi- 
;  that  has  been  introduced  of  good 
icter  and  therefore,  any  evidence 
h  is  evidence  of  bad  character  is  not 
ssible. 


Th(>re  is  not  any  evidence  that  she 
lived  with  the  doctor.  You  arc  as- 
suming that. 


•  Honor,  I  am  going  to  object  to  this 
of  testimony.  This  is  apparently 
jnee,  attempted  evidence  of  bad 
icter. 


She  wouldn't  have  to  answer  1ii.it 
question.  She  can  claim  immimily. 
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Judge  Woodbury  said  that  the  following  charge  "seems  to 
us  accurate  and  ade(iuate,  and  eminently  fair  to  the  defend- 
ant on  the  issue  of  wilfulness" : 

"The  indictment  in  this  case  charges  a  violation  of 
a  willful  attempt  to  evade  or  defeat  a  tax  imposed  by 
Section  145  (b)  of  Title  26,  United  States  Code.  I 
instruct  you  that  willfully  'means  knowingly,  and  with 
a  bad  heart,  and  a  bad  intent ;  it  means  having  the  pur- 
pose to  cheat  or  defraud  or  do  a  wrong  in  connection 
with  a  tax  matter.  It  is  not  enough  if  all  that  is  showm 
is  that  the  defendant  was  stubborn  or  stupid,  careless, 
negligent  or  grossly  negligent.  A  defendant  is  not  will- 
fully evading  a  tax  if  he  is  careless  about  keeping  his 
books.  He  is  not  willfully  evading  a  tax  if  all  that  is 
shown  is  that  he  made  errors  of  law.  He  is  not  willfully 
evading  a  tax  if  all  that  is  shown  is  that  he  in  good  faith 
acted  contrary  to  regulations  laid  down  by  the  Bureau 
of  Internal  Revenue  and  the  United  States  Department 
of  Treasury.  He  certainly  is  not  willful  if  he  acts  with- 
out advice  of  a  lawyer  or  accountant,'  for  there  is  no 
requirement  that  a  tax  payer,  no  matter  how  large  his 
income,  should  engage  a  lawyer  or  an  accountant." 

This  case  is  good  law,  has  been  quoted  in  a  number  of 
subsequent  cases,  and  is  admirably  suited  to  the  facts  in 
the  instant  case.  This  case  would  have  served  as  an  intelli- 
gent guide  to  the  jury  because:  (1)  it  spelled  out  the 
meaning  of  "willful"  in  a  practical  manner  adapted  to  the 
fact  in  the  case;  (2)  it  pointed  out  the  meaning  of  "willful" 
in  relation  to  whether  the  defendant  was  "stubborn  or  stu- 
pid, negligent  or  glossly  negligent;"  (3)  it  related  the 
meaning  of  the  word  to  carelessness  in  keeping  books  which 
carelessness  was  evident  in  the  instant  case ;  (4)  then,  too, 
it  related  the  meaning  of  "willful"  to  actions  of  a  defend- 
ant in  not  consulting  a  lawyer  or  an  accountant  which  had 
a  direct  application  to  the  case  in  hand.  In  a  word,  the  jury 


would  have  been  afforded  a  practical  ^^uide  in  language  they 
could  understand,  rather,  than  a  technical  definition  that 
afforded  them  little  help  in  arriving  at  the  meaning  of 
"willful." 

ARGUMENT  IN  SUPPORT  OF  SPECIFICATION 
OF  ERROR  NO.  II 

The  Court  in  failing  to  instruct  the  jury  properly  with 
reference  to  certain  questions  asked  by  the  prosecution, 
seriously  prejudiced  the  jury  against  the  apiDellant,  These 
questions  which  have  been  tabulated  in  Appellant's  "Table 
A"  show  an  overall  persistent  pattern  of  questioning 
designed  to  inflame  and  prejudice  the  jury  against  the 
appellant,  which  questions  were  wholly  irrelevant  and 
incompetent  with  reference  to  proof  of  the  issues  involved 
in  this  case.  This  case  involved  a  willful  and  knoiving  eva- 
sion of  income  taxes.  The  fundamental  element  of  the  crime 
was  that  of  willfulness,  or  its  lack.  By  the  greatest  stretch 
of  the  imagination,  the  ((uestions  of  whether  the  appellant 
had  sexual  intercourse  with  certain  persons,  whether  he  was 
denied  a  doctor's  license  in  any  other  state,  whether  he  per- 
formed illegal  operations,  or  whether  he  kept  a  mistress 
had  no  bearing  on  this  central  issue  of  wilfulness  in  evad- 
ing the  i)ayment  of  income  taxes.  Yet,  the  prosecution 
insisted  on  getting  before  the  jury  these  evidences  of  bad 
character  by  putting  questions  to  the  appellant  and  Nona 
Jokela,  his  receptionist,  which  they  knew  would  receive  a 
"no"  answer.  We  have  broken  dow^n  tlie  objectionable  ques- 
tions into  four  categories :  (1)  those  relating  to  sexual  inter- 
course; (2)  refusal  of  a  doctor's  license;  (3)  illegal  opera- 
tions; and  (4)  mistress. 

First,  let  us  examine  the  cjuestions  with  reference  to 
sexual  intercourse: 
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Mr.  Murless  to  Appellant 

"Q.  Did  you  ever  under  oath  swear  you  never  had 
sexual  intercourse  with  one  Irene  Crocker?"  (T.R.  383) 

Mr.  Murless  to  Appellant 

"Q.  Did  you  testify  at  that  time  that  you  never  had 
sexual  intercourse  with  a  girl,  a  juvenile,  by  the  name 
of  Betty  Ruff  I"  (T.R.  383) 

These  questions,  of  course,  outrage  every  principle  of  evi- 
dence. They  are  immaterial  and  irrelevant  to  the  issues 
involved  and  tend  to  inflame  the  minds  of  the  jury  against 
the  defendant.  There  is  nothing  wrong  with  sexual  inter- 
course per  se;  however,  when  it  is  implied  that  it  took  place 
between  the  defendant  (a  bachelor)  and  one  Irene  Crocker, 
who  might  be  married  or  unmarried,  then,  it  would  1)e  an 
illegal  act;  and  when  it  impliedly  took  place  between  the 
defendant  and  a  juvenile  named  Betty  Rutf,  then  it  becomes 
not  only  illegal,  but  a  thing  abhorred. 

The  second  objectionable  (luestion  concerned  implied 
refusal  of  a  doctor's  license.  The  question  was : 

Mr.  Murless  to  Appellant 

"Q.     Have  you  ever  been  refused  a  license  (doctor's) 

anywhere  else?"  (T.R.  384) 

This  ({uestion  w^as  asked  by  the  prosecution  with  the  expec- 
tation of  a  "no"  answer,  and  for  the  purpose  of  leading  the 
jury  to  believe  that  the  doctor  had  been  refused  a  license 
elsewhere  and  had  to  come  to  Arizona  to  practice.  There 
was  no  evidence  of  a  refusal  elsewhere  introduced  by  the 
prosecution;  and  further,  the  (juestion  was  not  relevant  to 
any  issues  involved. 

The  third  set  of  questions  involved  illegal  operations. 
While  no  evidence  was  ever  presented  of  any  illegal  opera- 
tions performed  by  the  appellant,  the  prosecution  in  order 
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to  persuade  tlie  jury  that  they  were  dealin^j;-  with  a  "bad 

guy"  asked  the  following  questions : 
Murless  to  Appellant 

"Q.     Did  you  make  an   oath  that  you  never  per- 
formed illegal  operations  in  your  office?"  (T.R.  382) 

Murless  to  Appellant 

"Q.     Did  you  make  an  oath  that  you  never  failed  to 
report  fees  from  illegal  operations?"  (T.R.  382) 

The  defendant  answered  the  latter  question  before  an  objec- 
tion could  be  interposed. 

Here,  again,  what  bearing  could  unsubstantiated  illegal 
operations  have  on  the  issues  involved  in  a  criminal  income 
tax  case?  Here  the  purpose  nmst  have  been  to  raise  ugly 
implications,  rather  than  to  carry  the  burden  of  proof  on 
the  material  issues. 

Finally,  a  series  of  questions  were  asked  by  the  prose- 
cution to  convey  to  the  jury  that  Miss  Nona  Jokela  was  a 
mistress  of  the  appellant.  These  cjuestions  were : 
Tlmrtle  to  Jokela  (Receptionist) 

"Q.  How  long  have  you  lived  with  the  doctor?" 
(T.R.  293) 

Tlmrtle  to  Jokela  (Receptionist) 

"Q.  Did  the  doctor  give  you  anything  else  besides 
your  $100  and  room  and  board?  Did  he  ever  give  you 
any  diamond  rings  ?  Did  he  ever  give  you  any  expensive 
jewelry?  Did  he  ever  take  you  on  any  trips  with  him? 
Where  did  he  take  you?" 

Again,  these  (juestions  were  designed  to  unduly  ])rejudice 
the  jury  against  the  appellant  and  had  no  probative  value. 

All  of  the  questions  listed  above  and  tabulated  in  Appel- 
lant's "Table  A"  seem  to  fit  into  an  ovoi-all  ])lan  on  the  ])ai-t 
of  the  prosecution  to  attempt  to  convict  the  a])i)ellant  on  the 
basis  of  other  un])roved  acts  (|uite  ai)art  from  those  u])on 
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which  tlie  income  tax  case  was  based.  Thus,  the  prosecution 
reasoned  that  they  would  have  two  strings  to  their  bow,  and 
that  in  the  event  the  income  tax  string  snapped,  they  would 
still  have  the  "bad-guy"  string  intact. 

It  is  submitted  that  these  questions  can  at  once  be  seen 
to  be  damaging  to  the  appellant  because  behind  each  ques- 
tion is  a  form  of  implied  warranty  by  the  United  States 
attorney  that  the  facts  upon  wrich  the  questions  were  based 
were  true.  It  is  as  though  the  Federal  attorneys  had  them- 
selves taken  the  stand  and  sworn  they  possessed  evidence 
that  the  appellant : 

1.  Had  sexual  intercourse  with  Irene  Crocker  and 
Betty  Euffc' ; 

2.  Had  been  denied  a  doctor's  license  elsewhere; 

3.  Had  performed  illegal  operations ;  and 

4.  That  the  appellant  was  keeping  a  mistress. 

These  are  the  ideas  that  the  prosecution  was  trying  and  suc- 
ceeded in  conveying  to  the  jury,  cleverly  sneaking  in  the 
back  door  what  they  could  not  hope  to  get  in  through  the 
front  door.  If  the  Federal  attorney  had  facts  with  which  he 
wished  to  impeach  the  appellant,  then  he  could  have  been 
sworn  like  any  other  witness  and  been  submitted  to  cross- 
examination,  but  it  is  wrong  legally  and  morally  for  him  to 
get  before  the  jury  knowledge  that  he  may  possess  under 
the  guise  of  cross-examination. 

See  Hash  v.  State,  48  Ariz.  43 ;  59  Pac.  2d  at  page  311. 

The  lower  Court  judge  is  to  be  commended  on  his  valiant 
effort  to  keep  the  objectional  insinuations  from  the  jury  by 
sustaining  the  frecfuent  objections  of  counsel  for  the  appel- 
lant. While  he  did  not  always  caution  the  jury  to  disregard 
the  question,  he  ruled  properly  in  each  case.  However,  the 
stubborn  fact  remains  that  the  questions  did  get  before  the 
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jury  in  spite  of  the  Court's  rulings  and  did  prejudice  the 
appellant  in  the  mind  of  the  jury.  No  rulings  of  the  Court 
could  raise  from  the  jury's  mind  the  repeated  impressions 
conveyed  by  the  improper  questioning  of  the  prosecution. 
As  a  general  proposition  in  criminal  law,  evidence  of  bad 
character  is  not  admissible  where  evidence  of  good  char- 
acter has  not  been  put  in  issue.  It  is  to  be  noted  in  the 
instant  case  that  there  was  not  any  evidence  of  good  char- 
acter offered  by  the  appellant-defendant.  The  reason  for 
this  exclusion  is  that  the  defendant  in  a  criminal  case  may 
be  found  guilty  of  a  crime,  not  because  he  is  believed  to  be 
guilty  in  connection  therewith,  but  because  the  evidence  of 
bad  character  may  be  thought  by  the  jury  to  deserve  punish- 
ment. Further,  the  accused's  failure  to  i)roduce  testimony 
of  his  good  character  does  not  warrant  the  inference,  if 
allowed,  would  render  the  above  proposition  meaningless 
and  of  no  force.  This  doctrine  has  been  set  forth  by  Pro- 
fessor John  H.  Wigmore  in  his  treatise  on  Evidence,  Section 
57  and  is  referred  to  by  him  as  "Auxiliary  Policy" : 

"*  *  *  Auxiliary  Policy  operates  to  exclude  what  is  rele- 
vant— the  policy  of  avoiding  the  uncontrollable  and 
undue  prejudice  and  possible  unjust  condemnation, 
which  such  evidence  might  induce  *  *  *. 
*  *  *  This  doctrine  is  and  can  be  supported  as  one 
better  calculated  tlian  the  opposite  to  lead  to  just  ver- 
dicts. The  deep  tendency  of  human  nature  to  punish, 
not  because  our  victim  is  guilty  this  time  but  because 
he  is  a  bad  man  and  may  as  well  be  condemned  now  that 
he  is  caught,  is  a  tendency  which  cannot  fail  to  operate 
with  any  jury,  in  or  out  of  Court." 

As  a  general  proposition,  this  ])olicy,  then,  operates  to 
prohibit  the  prosecution  from  introducing  evidence  of  other 
criminal  acts  wlioU})  apart  from  those  irith  which  he  is 
charged. 


14 
There  are  several  state  cases  in  point : 

(1)  In  Edwards  v.  State,  239  SW  Reporter  (2d)  618  in  a 
murder  prosecution,  there  was  evidence  introduced  concern- 
ing acts  of  sexual  intercourse  by  the  defendant  with  a  pros- 
titute. The  Court  held  such  questioning  to  be  improper. 

(2)  In  People  v.  Geihel,  208  Pac.  Reporter  (2)  743  in  a 
prosecution  for  forgery,  a  question  on  cross-examination  as 
to  whether  the  defendant  had  been  suspended  from  prac- 
ticing law  in  the  state  was  held  to  be  prejudicial  error. 

(3)  See  also.  People  v.  McCarthy,  200  Pac.  Reporter  (2) 
69  where  it  was  held  that  irrelevant  evidence  adduced  by 
prosecution  short  of  the  crime  and  designed  merely  to 
degrade  and  prejudice  defendant  in  the  minds  of  the  jury 
was  held  incompetent. 

(4)  Again,  in  Acres  v.  Commonwealth,  259  SW  Reporter 
(2nd)  38,  the  Court  on  June  12,  1953  held,  in  a  murder 
prosecution,  that  questions  asked  of  the  defendant  about 
his  association  with  women  other  than  his  wife  were 
intended  to  smear  the  defendant's  character  and  were 
incompetent  and  prejudicial. 

It  is  immaterial  whether  the  objections  to  the  foregoing 
questions  were  properly  sustained  by  the  Court  because 
once  the  improper  questions  are  asked,  it  is  almost  impos- 
sible for  the  jury  to  ignore  them. 

In  Perroza  v.  Ortega,  29  Ariz.  336,  at  pages  344-345,  the 
offer  of  evidence  which  counsel  must  have  known  to  be 
incompetent  was  held  to  be  prejudicial,  even  though  the 
jury  was  instructed  to  disregard  it.  The  Court  said : 

"We  feel,  however,  that  the  evidence  must  necessarily 
have  been  prejudicial  in  the  highest  degree  to  the 
defendant,  and  it  is  a  well-known  fact  that,  when  evi- 
dence is  once  admitted  before  a  jury,  it  is  almost 
impossible  for  them  to  disregard  it." 
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In  a  similar  case,  Blue  Bar  Taxicah  v.  lludspetli,  25  Ariz. 
287,  296 ;  216  Pac  Reporter  246, 149  the  Court  said : 

"The  consequences  of  such  information  (tliat  defend- 
ant was  insured)  is  well  known,  and  is  sufficient  to 
refjuest  a  new  trial.  It  is  useless  for  counsel  to  talk  of 
the  innocuous  character  of  this  evidence,  when  they  at 
the  same  time,  in  order  to  get  the  information  before 
a  jury,  are  willing-  to  imperil  any  verdict  which  might 
be  rendered.  All  law^-ers  know  the  rule  in  regard  to 
such  evidence,  and  they  must  not  expect  the  Court  to 
establish  a  rule,  and  then  wink  at  its  violation." 

It  is  respectfully  submitted,  that  on  the  basis  of  the 
foregoing  objectionable  questions  the  defendant  should  be 
granted  a  new  trial. 

ARGUMENT  IN  SUPPORT  OF  SPECIFICATION 
OF  ERROR  NO.  Ill 

The  jury  brought  in  conflicting  verdicts  based  on  what 
were  substantially  the  same  fact  situations  in  Counts  I  and 
II  of  the  indictment. 

In  si^ite  of  the  overwiielming  weight  of  authority  to  tlu; 
effect  that  conflicting  verdicts  are  allowed  where  there  are 
two  separate  counts  in  an  indictment,  it  is  submitted  that 
the  fact  situations  in  this  indictment  are  out  of  basically 
similar  fact  situations.  In  Counts  I  and  II  the  records  were 
kept  by  the  receptionists  employed  by  tlie  appellant;  the 
same  type  of  records  were  kept,  consisting  of  an  appoint- 
ment book,  a  daily  list  of  receipts,  and  a  doctor's  record 
card;  the  transcript  shows  tliat  the  doctor-ap])ellant  in  eacli 
year  following  the  same  practices  in  his  record  kee])ing  and 
filing  of  a  return,  Avith  the  exception  that  in  1947  a  ])seudo- 
bookkeeper  assisted  in  the  ])reparation  of  the  return.  It  is 
submitted  that  it  would  l)e  unreasonably  torturing  the  appli- 
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cation  of  the  law  to  the  two  sets  of  facts  to  arrive  at  a  "Not 
Guilty"  verdict  on  Count  I  and  a  "Guilty"  verdict  with  a 
recommendation  of  lienency  on  Count  II, 

CONCLUSION 

It  is   respectfully  submitted  that  the  judgment  of  the 
lower  Court  should  be  reversed. 

Wade  Church, 

324-327  Mayer-Heard  Building 
Phoenix,  Arizona 

Attorney  for  the  Appellant 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  14329 
Rayoxier  Incorporated,  a  Corporation,  appellant 

V. 

United  States  of  America,  appellee 


ON  APPEAL  FROM  THE  UNITED  STATES  DISTRICT  COURT  FOR 
THE  WESTERN  DISTRICT  OF  WASHINGTON,  NORTHERN 
DIVISION 


BRIEF  FOR  APPELLEE 


JURISDICTIONAL   STATEMENT 

Appellant  brought  this  action  against  the  United 
States  under  the  provisions  of  the  Federal  Tort  Claims 
Act^  in  the  United  States  District  Court  for  the  West- 
ern District  of  Washington,  Northern  Division  (R. 
3-35).    On  February  27,  1954  an  order  dismissing  the 


^  The  Federal  Tort  Claims  Act  was  enacted  as  Title  IV  of  the 
Legislative  Reorganization  Act  of  1946,  60  Stat.  842,  28  U.S.C. 
921  et  seq.  While  subsequently  repealed,  its  provisions  were  re- 
enacted  into  law,  under  the  revision  of  the  Judicial  Code,  as  28 
U.S.C.  1291,  1346,  1402,  1504,  2110,  2402,  2411,  2412,  2671-2680, 
effective  September  1,  1948  (62  Stat.  869,  992).  Except  for  in- 
significant alterations  in  language,  the  portions  of  the  Act  relevant 
to  the  instant  suit  remained  unchanged. 

(1) 


comi3laint  was  entered  in  favor  of  the  United  States 
(E.  66-67).  On  March  24,  1954  notice  of  appeal  was 
filed  (R.  67).  The  jurisdiction  of  this  Court  rests  upon 
28  U.S.C.  1291  and  1294(1). 

STATEMENT    OF    THE    CASE 

In  this  action,  appellant  seeks  to  recover  damages 
against  the  United  States  for  property  loss  allegedly 
sustained  as  a  result  of  a  forest  fire  in  Clallam  County, 
Washington  (R.  3-35).  This  appeal  is  from  a  judg- 
ment dismissing  the  complaint  (R.  66-67)." 

Summary  of  the  allegations  of  fact  in  the  amended 
complaint.  Rayonier  is  a  Delaware  corporation  auth- 
orized to  do  business  in  the  State  of  Washington  (R. 
3-4.)  Its  principal  business  is  the  manufacture  of  pulp 
and,  in  connection  therewith,  it  owns  extensive  timber 
lands  in  the  State  of  Washington  as  well  as  sundry 
facilities  and  equipment  for  use  in  logging  operations 
(R.  4-5).  Additionally,  at  the  times  relevant  to  the 
action,  it  was  a  party  to  two  so-called  "Timber  Sales 
Contracts"  with  the  Forest  Service  of  the  U.  S.  De- 
partment of  Agriculture,  under  the  terms  of  which  it 
had  the  right  and  obligation  to  purchase  and  cut  cer- 
tain timber  on  public  lands  (R.5).  On  September  20, 
1951  there  remained  uncut  timber  which  appellant  had 
the  right  and  obligation  to  purchase  under  these  con- 
tracts (R.  5). 

The  Olymi^ic  National  Forest  contains  extensive  tim- 
ber lands,  many  of  which  are  adjacent  to  or  in  the  gen- 


2  This  case  involves  the  same  series  of  events  and  presents  bas- 
ically the  same  claim  as  Amhold  v.  United  States  which  also  is  now 
pending  on  appeal  in  this  Court  (No.  14331).  While  the  Govern- 
ment's position  is  virtually  identical  in  both  cases,  our  briefs  differ 
in  some  respects;  e.g.,  in  the  footnote  material  here, the  contentions  '^ 
peculiar  to  this  appellant.  ^  - — ^ 


eral  vicinity  of  lands  owned  by  Rayonier  (R.  5-6). 
These  public  lands  are  administered  by  the  Forest  Serv- 
ice and  a  portion  of  the  timber  thereon  is  sold  to  private 
parties  for  commercial  and  industrial  purposes  (R.  6). 

By  agreement  between  the  Forest  Service  and  the 
State  of  Washington,  a  "Forest  Service  Protective 
Area"  was  established,  embracing  inter  alia  Rayou- 
ier's  lands  and  the  above-mentioned  public  domain  (R. 
6).  The  Forest  Service  agreed  to  protect  the  land 
within  this  area  against  fire  and  to  take  action  in  sup- 
pressing fires  originating  on  or  threatening  the  area 
(R.  6-7).  Rayonier  and  other  adjacent  landowners 
were  aware  of  the  establishment  of  the  Forest  Service 
Protective  Area  and  of  the  duties  of  the  Forest  Service 
pertaining  thereto  (R.  7). 

The  District  Ranger  of  the  Forest  Service  for  the 
District  in  which  this  Forest  Service  Protective  Area 
w^as  located  was  one  Sanford  Floe.  (R.  8).  In  the  per- 
formance of  their  duties.  Ranger  Floe  and  his  subordi- 
nates were  supposed  to  inspect  and  patrol  the  lands 
within  the  Protective  Area  to  discover,  abate  and  elimi- 
nate conditions  which  constituted  fire  hazards  (R.  9). 
Further,  when  a  fire  occurred,  they  were  supposed  to 
supervise,  direct  and  control  its  suppression  (R.  9). 
Ranger  Floe  was  authorized  to  employ,  rent  and  use 
all  men,  equipment,  tools  and  materials  he  deemed  neces- 
sary to  accomplish  these  ends  (R.  9).  Additionally, 
Floe  and  his  subordinates  were  fire  wardens  of  the 
State  of  Washington  and  in  such  capacity  they  had 
the  authority  to  impress  help  in  the  prevention,  sup- 
pression and  control  of  forest  fires  (R.  9-10). 

It  is  further  alleged  that  during  1951,  and  for  several 
years  prior  thereto,  the  Port  Angeles  Western  Railroad 
possessed  a  right  of  way  across  the  public  domain 


(R.  11).  The  locomotives  and  other  equipment  operated 
by  the  Railroad  on  the  right  of  way  were  defective,  with 
the  result  that  they  emitted  sparks.  (R.  11).  The 
Railroad  had  also  permitted  its  right  of  way  to  become 
covered  with  inflammable  matter  and  many  of  its 
track  ties  had  rotted  (R.  11-12).  Additionally,  such 
matter  had  accumulated  on  lands  adjoining  the  right  of 
way  (R.  11-12).  These  conditions  were,  or  should 
have  been,  known  to  Ranger  Floe  and  could  have  been, 
but  were  not,  abated  by  him  prior  to  August  6,  1951 
(R.  12).  Floe  had  called  to  the  Railroad's  attention, 
however,  its  use  of  defective  equipment  and  its  failure 
to  observe  prescribed  fire  prevention  practices  (R.  12). 

At  approximately  noon  on  August  6,  1951,  sparks 
from  a  Port  Angeles  Western  Railroad  train  crossing 
the  public  domain  started  fires  on  and  in  the  vicinity  of 
the  right  of  way  (R.  12).  Shortly  thereafter.  Ranger 
Floe  was  notified  of  the  fires  whereupon  he  and  his 
subordinates  immediately  assumed  exclusive  supervi- 
sion and  control  of  the  efforts  to  suppress  them  (R.  13). 
Rayonier  knew  that  this  supervision  had  been  under- 
taken and  relied  upon  it  being  continued  (R.  13-14). 

Between  August  7,  and  August  11,  1951  the  fires 
spread  over  approximately  1600  acres  of  land  (R.  15). 
By  the  latter  date,  it  was  brought  under  control  and 
remained  contained  within  the  1600  acre  area  until  the 
morning  of  September  20,  1951  (R.  15).  At  that  junc- 
ture, a  northeasterly  wind  of  not  unusual  force  carried 
sparks  and  other  burning  matter  from  within  the  area  to 
lands  to  the  west  and  south  (R.  24).  New  fires  started 
and  spread  rapidly  in  various  directions,  destroying  or 
damaging  facilities  and  equipment  on  Rayonier 's  prop- 
erty, as  well  as  timber  on  the  public  domain  which  was 


covered  by  the  Timber  Sales  Contracts  entered  into  by 
Rayonier  and  the  Forest  Service  (R.  24,  31). 

It  is  also  alleged  that  the  spread  of  the  fire  on  Sep- 
tember 20  and  the  resultant  damage  to  Rayonier 's 
property  was  attributable  to  the  negligence  of  Ranger 
Floe  and  his  subordinates  in  the  conduct  of  their  fire- 
fighting  activities  (R.  29).  In  broad  outline,  this  negli- 
gence consisted  of  the  failure  at  various  stages  to  dis- 
patch and  utilize  sufficient  amounts  of  the  men  and 
equipment  at  their  disposal:  the  failure  to  maintain 
l^roper  fire  patrols  and  look-outs ;  the  failure  to  take  ap- 
l)roi)riate  action  in  the  light  of  weather  conditions  and 
weather  forecasts;  the  failure  to  discover  and  extin- 
guish between  August  11,  1951  and  September  19,  1951 
all  fires  and  burning  matter  in  the  1600  acre  area ;  and 
the  failure  to  carry  out  a  Fire  Suppression  Plan  which 
previously  had  been  adopted  by  the  Supervisor  of  the 
Olympic  National  Forest  (R.  13-19). 

Proceedings  in  the  court  'below.  On  February  19, 1954 
the  amended  comj^laint  was  filed  (R.  3-35).  On  Febru- 
ary 27,  1954  the  United  States  made  an  oral  motion  to 
dismiss  the  complaint  on  the  grounds  that  it  failed  to 
state  a  cause  of  action  and  that  the  District  Court  lacked 
jurisdiction  over  the  subject  matter  (R.  48-49).  After 
a  hearing  on  the  motion  (R.  48-65),  the  District  Court 
granted  the  motion  on  the  former  ground  and,  on  March 
1,  1954,  an  order  was  entered  dismissing  the  cause  with 
prejudice  (R.  66-67).  In  his  oral  remarks  from  the 
bench.  Judge  Boldt  cited  DaJehite  v.  United  States,  346 
U.  S.  15  and  National  Manufacturing  Co.  v.  United 
States,  210  F.  2d  263  (C.A.  8),  certiorari  denied,  347 
U.S.  967  (R.  56-58). 


ARGUMENT 


Introductory  Statement 

The  court  below  has  held  that  appellant's  complaint 
fails  to  state  a  claim  upon  which  relief  may  be  granted 
under  the  Tort  Claims  Act.  That  holding  is  correct 
in  every  respect.  As  will  be  demonstrated,  neither 
the  Act  itself  nor,  insofar  as  it  is. applicable,  the  law 
of  the  State  of  Washington  permits  the  imposition  of 
liability  upon  the  United  States  by  reason  of  the  as- 
serted acts  and  omissions  of  employees  of  the  Forest 
Service  which  form  the  basis  of  the  instant  claim. 

In  Point  I  below,  we  discuss  the  allegations  of  the 
complaint  in  respect  to  the  jDurported  failure  of  the 
United  States  to  compel  the  Port  Angeles  Western 
Railroad  to  remove  combustible  matter  from  its  right 
of  way  and  to  observe  certain  safety  practices.  For 
the  purposes  of  this  discussion,  we  can  assume  arguendo 
that  appellant  is  right  in  suggesting  that  the  United 
States,  as  the  owner  of  the  Olympic  National  Forest, 
may  be  analogized  to  the  owner  of  private  property  and 
that  the  provisions  of  Washington  statutes  may  be 
deemed  to  govern  the  administration  of  federally  owned 
public  lands.  For,  as  will  be  shown,  neither  under  these 
statutes  nor  under  the  common  law  would  a  private 
landowner  be  responsible  for  the  condition  or  manner 
of  use  of  a  railroad  right  of  way  running  across  his 
property.  Furthermore,  the  fact  that  the  United  States 
may  have  reserved  the  privilege  of  requiring  the  Rail- 
road to  maintain  its  right  of  way  in  a  safe  condition 
and  to  condvict  its  operations  on  that  right  of  way  in  a 
safe  manner  hardly  implies  the  existence  of  a  legal 
duty  to  do  so. 

In  Point  II  we  turn  to  the  allegations  in  the  com- 
plaint in  respect  to  the  presence  of  combustible  matter 


on  national  forest  land  adjoining  the  right  of  way.  We 
show  in  this  connection  that  the  Washington  statute 
relied  upon  by  appellant,  which  imposes  absolute  liabil- 
ity upon  a  landowner  for  the  mere  presence  of  such 
matter  on  his  property  whether  he  is  responsible  for 
its  existence  or  not,  may  not  serve  as  the  basis  for  a 
claim  under  the  Tort  Claims  Act.  Additionally,  it  will 
be  shown  that  the  conmion  law  imposes  no  duty  under 
which  a  property  owner  would  be  civilly  liable  solely 
by  reason  of  the  presence  of  combustibles  on  his  land 
in  circumstances  where  the  fire  causing  the  damage  did 
not  originate  on  that  property,  or  where  the  damage 
to  third  persons  was  not  proximately  caused  by  the 
combustibles.  In  this  regard,  it  is  to  be  noted  that  the 
complaint  here  does  not  contain  the  specific  allegation 
that  the  inflanunable  matter  on  the  national  forest  was 
the  result  of  activities  undertaken  by  the  United  States. 
Nor  do  the  allegations  of  fact  indicate  that  the  j^roxi- 
mate  cause  of  the  injury  to  appellant's  property  was  the 
l^urported  presence  of  combustibles  on  the  national 
forest. 

In  Point  III  will  be  considered  the  allegations  con- 
cerning developments  subsequent  to  the  outbreak  on 
August  6, 1951  of  the  forest  fire.  We  shall  demonstrate 
that  the  fire  suppression  activities  were  undertaken  by 
employees  of  the  Forest  Service  in  their  capacity  as 
l^ublic  firemen  and  that,  as  a  consequence,  their  asserted 
negligence  in  the  performance  of  these  activities  does 
not  give  rise  to  liability  under  the  Tort  Claims  Act. 
Insofar  as  the  agreement  between  the  United  States 
and  the  State  of  Washington  calling  for  fire  protection 
in  the  Olympic  Peninsula  area  is  concerned,  that  agree- 
ment merely  emj^hasizes  the  public  nature  of  the  fire 
fighting  endeavors  of  the  Forest  Service  and,  in  any 
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event,  does  not  create  an  actionable  duty  upon  the 
part  of  the  United  States  running  to  this  appellant. 
Finally,  the  Washington  statutes  and  judicial  decisions 
relied  upon  by  appellant,  even  if  they  may  be  considered 
applicable,  do  not  support  the  theory  that  the  United 
States,  as  owner  of  the  national  forest,  breached  a  duty 
owing  appellant  by  reason  of  the  asserted  negligence 
of  the  Forest  Service  in  fighting  the  fire. 


Neither  Statutory  Nor  Common  Law  Liability  Can  Be  Imposed 
Upon  the  United  States  by  Reason  of  the  Alleged  Combustible 
Matter  on  the  Railroad's  Right  of  Way 

It  is  not  disputed  that  the  forest  fire  occasioning  the 
damage  complained  of  was  caused  by  the  ignition  of 
combustible  material  on  the  right  of  way  maintained 
by  the  Port  Angeles  Railroad  across  the  Olympic  Na- 
tional Forest.  It  is  also  unchallenged  that  the  ignition 
resulted  from  a  spark  from  a  steam  locomotive  owned 
and  operated  by  the  Railroad.  Appellant  urges,  how- 
ever, that  by  reason  of  its  ownership  of  the  national 
forest,  the  United  States  was  charged  with  the  responsi- 
bility of  keei3ing  the  railroad  right  of  way  clear  of  com- 
bustible matter.  From  this,  appellant  proceeds  to  the 
conclusion  that,  by  failing  to  abate  the  fire  hazard  which 
the  Railroad  created  and  continued  in  violation  of  both 
the  common  law  and  Washington  statutes,  the  Govern- 
ment itself  became  answerable  under  the  Tort  Claims 
Act  for  the  consequences  of  any  fire  resulting  from 
the  Railroad's  negligent  operations  on  the  right  of  way. 

The  difficulty  with  this  line  of  reasoning  lies  in  the 
invalidity  of  the  premise  that  the  United  States  owed 
a  duty  to  this  appellant  in  respect  to  the  right  of  way. 


This  is  turn  stems  from  a  total  misconception  of  the 
nature  of  the  Eailroad's  interest  in  the  right  of  way 
and  the  legal  duties  concomitant  with  that  interest. 


'to' 


A.  The  Port  Angeles  Western  Railroad's  Bight  of 
Way  Through  The  Olympic  National  Forest  Is  An 
Easement  Through  Public  Lands. 

The  right  of  way  possessed  by  the  Port  Angeles  West- 
ern Bailroad  across  the  Olympic  National  Forest,  in 
common  with  other  rights  of  ways  held  by  railroads 
on  the  public  domain,  was  granted  by  the  United  States 
pursuant  to  the  Eight  of  AVay  Act  of  March  3,  1875,  18 
Stat.  482,  43  U.S.C.  934.  This  statute,  which  patently 
was  designed  to  aid  in  the  expansion  of  railroad  and 
telegraph  facilities,  provides  as  follows: 

The  right  of  way  through  the  public  land  of  the 
United  States  is  granted  to  any  railroad  company 
duly  organized  under  the  laws  of  any  State  or 
Territory,  except  the  District  of  Columbia,  or  by 
the  Congress  of  the  United  States,  which  shall  have 
filed  with  the  Secretary  of  the  Interior  a  copy  of  its 
articles  of  incorporation,  and  due  proofs  of  its  or- 
ganization under  the  same,  to  the  extent  of  one 
hundred  feet  on  each  side  of  the  central  line  of  said 
road ;  also  the  right  to  take,  from  the  public  lands 
adjacent  to  the  line  of  said  road,  material,  earth, 
stone,  and  timber  necessary  for  the  construction 
of  said  railroad;  also  ground  adjacent  to  such 
right  of  way  for  station  buildings,  depots,  machine 
shops,  side  tracks,  turnouts,  and  water  stations, 
not  to  exceed  in  amount  twenty  acres  for  each  sta- 
tion, to  the  extent  of  one  station  for  each  ten  miles 
of  its  road. 
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The  question  of  the  extent  of  the  railroad's  interest 
in  a  right  of  way  granted  under  the  Act  has  been  con- 
sidered by  the  Supreme  Court  on  several  occasions, 
most  recently  in  Great  Northern  Ry.  Co.  v.  United 
States,  315  U.  S.  262.  In  the  Great  Northern  case  the 
Court,  after  a  reference  to  the  legislative  history  of 
the  Act,  its  early  administrative  interj)retation  and  the 
construction  placed  upon  it  by  Congress  in  subsequent 
enactments,  held  unequivocally  that  railroads  enjoy  an 
easement  in  their  rights  of  way  on  public  lands.  This 
holding  was  followed  by  this  Court  in  Himonas  v. 
Denver  d  R.  G.  W.  R.  Co.,  179  F.  2d  171. 

The  present  administrative  construction  of  the  char- 
acter of  the  grant  fully  accords  with  the  judicial  view. 
The  regulations  of  the  Department  of  Interior  pertain- 
ing to  rights  of  way  advise  railroads  that  while  they  do 
not  possess  a  full  and  complete  title  to  the  land  over 
which  the  right  of  way  is  located,  they  do  enjoy  the 
right  to  use  the  land  for  the  purposes  for  which  the 
grant  was  made  and  may  hold  possession  for  as  long 
as  that  use  continues.  The  regulations  give  further 
assurance  that,  if  the  Government  conveys  the  fee 
simple  title,  the  patentee  will  take  subject  to  the  rail- 
road's right  of  use  and  possession.  And  persons 
settling  on  a  tract  of  public  land  also  take  subject  to 
any  existing  right  of  way.  See  43  C.  F.  R.  (1949  ed.) 
243.2. 

B.  At  Common  Law  the  Responsibility  For  Mainte- 
nance of  an  Easement  Rests  Solely  Upon  the  Owner 
of  the  Dominant  Estate. 

1.  Since  the  Port  Angeles  Western  Railroad  was  the 
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possessor  of  an  easement  as  to  the  land  upon  which  it 
maintained  its  right  of  way,  the  United  States  was 
under  no  common  law  obligation  to  maintain,  repair, 
or  otherwise  keep  it  in  good  condition.  It  is  too  well 
settled  to  be  open  to  question  here  that,  in  the  absence 
of  a  contract  specifying  the  duties  and  obligations  of 
the  dominant  and  servient  owners  with  respect  to  the 
easement,  the  holder  of  the  servient  estate  owes  no  ob- 
ligation either  to  the  dominant  owner  or  to  third  par- 
ties to  make  repairs.  Instead,  the  duty  devolves  upon, 
and  solely  upon,  the  owner  of  the  easement  to  maintain 
the  dominant  estate  and  to  insure  that  it  remains  in 
good  condition.  See  e.g.  Reed  v.  Alleglieny  Co.,  330 
Pa.  300,  303,  199  Atl.  187 ;  Herzog  v.  Grosso,  41  Cal.  2d 
219,  259  P.  2d  429 ;  Strauss  v.  Tliompson,  lib  Kan.  98, 
259  P.  2d  145 ;  City  of  Bellevue  v.  Daly,  14  Idaho  545, 
549, 94  Pac.  1036 ;  Hastings  v.  Chi,  R.  I.  d-  P.  Ry.  Co.,  148 
Iowa  390, 126  N.  W.  787 ;  Herman  v.  Roberts,  119  N.  Y. 
37,  23  N.  E.  442.  See  also  2  American  Law  of  Property, 
§  866;  Jones  on  Easements  (1898)  §  831.' 

Thus,  if  there  is  substance  to  the  allegations  in  ap- 
pellant's complaint  regarding  the  condition  of  the  right 
of  way,  it  is  the  Eailroad  alone  that  has  breached  a  com- 
mon law  duty.  To  maintain  a  right  of  way  in  proper 
condition  is,  among  other  things,  to  keep  it  free  of  fire 
hazards.    And  where  the  Railroad  fails  to  do  so,  and  a 


^  As  the  Pennsylvania  Sui)reme  Court  put  it  in  the  Reed  case 
[330  Pa.  at  303] : 

Ordinarily  [i.e.,  in  the  absence  of  contract]  the  owner  of  a 
servient  estate  is  under  no  obligation  to  make  repairs;  the 
duty  is  upon  the  one  who  enjoys  the  easement  to  keep  it  in 
proper  condition,  and  if  he  fails  to  do  so  and  injury  to  third 
persons  results,  he  alone  is  liable.     [Emphasis  supplied] 
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fire  is  started  thereon  by  sparks  from  one  of  its  loco- 
motives, A¥asliington  law  makes  it  unmistakably  clear 
that  it  is  liable  for  any  damage  occurring  to  adjoin- 
ing property.  This  is  true  even  if  there  is  no  negligence 
in  equipping  and  operating  the  engine.  See  e.g.  Ahrams 
V.  Seattle  d  M.  R.  Co.,  27  Wash.  507,  68  Pac.  78 ;  Fire- 
man's Fund  Ins.  Co.  v.  Northern  Pacific  R.  Co.,  46 
Wash.  635,  91  Pac.  13;  Slafon  v.  C.  M.  &  St.  P.  RR.,  97 
AVash.  441,  166  Pac.  644.^ 

2.  That  the  United  States  may  have,  in  its  grant 
to  the  Railroad,  reserved  the  rigM  to  enter  upon  the 
premises,  or  to  require  the  railroad  to  remove  com- 
bustibles from  the  right  of  way,  does  not  affect  the 
applicability  of  these  principles.  As  the  complaint 
tacitly  concedes,  the  reservation  did  not  contain  an 
agreement  by  the  Government  to  assume  the  Railroad's 
responsibility  as  holder  of  the  easement  to  abate  fire 
hazards  and  generally  keep  the  property  in  good  order. 
And,  as  noted  above,  such  an  agreement  is  an  absolute 
condition  precedent  to  imposing  common  law  liability 
upon  the  servient  rather  than  the  dominant  owner  for 
injury  resulting  from  faulty  maintenance  of  an  ease- 
ment. 

The  motivation  behind  the  reservation  of  a  right  of 
entry  is  not  difficult  to  envisage.     The  easement  hav- 


■*  The  Washington  rule  is  of  course  not  unique.  The  failure  to 
kee]")  its  right  of  way  clear  from  combustible  matter  will  in  vir- 
tually every  jurisdiction  impose  liability  upon  the  railroad  if  the 
combustibles  are  ignited  by  sparks  from  a  locomotive.  See  cases 
cited  18  A.  L.  R.  2nd  1090  et  seq.,  42  A.  L.  R.  799  et  seq.  We 
know  of  no  occasion  where  in  similar  circumstances  liability  was 
additionally  imposed  upon  the  possessor  of  the  servient  estate, 
i.e.  the  owner  of  the  land  across  which  the  right  of  way  is  main- 
tained. 
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ing  been  granted,  for  the  limited  purpose  of  use  as  a 
railroad  right  of  way,  the  Government  must  be  in  a 
position  to  make  certain  that  no  other  and  unauthor- 
ized use  is  being  made  of  it.  Cf.  Great  Northern  R. 
Co.  V.  United  States,  supra.^  Additionally,  because  the 
failure  of  the  Railroad  to  take  adequate  safety  precau- 
tions in  the  operation  of  its  trains  and  the  maintenance 
of  the  right  of  way  affects  or  endangers  in  the  first  in- 
stance the  adjoining  forest  lands  owned  by  the  United 
States,  the  Government  understandably  desires,  for  its 
own  benefit,  the  opportunity  to  ascertain  the  man- 
ner in  which  the  Railroad  conducts  its  affairs  on  its 
easement. 

The  short  of  the  matter  is  therefore  that  the  right 
of  entry,  admittedly  not  coupled  with  an  agreement  to 
abate  fire  hazards  or  even  an  agreement  to  assume  a 
duty  of  inspection  of  the  right  of  way,  is  simply  for 
the  protection  of  the  Government.  As  such,  appellant 
cannot  claim  the  benefit  of  it;  nor  does  it  disturb  the 
force  of  the  normal  rule  that  third  persons  must  look 
to  the  owner  of  the  dominant  estate  if  the  condition  or 
use  of  the  estate  causes  harm  to  them. 

C.  The  Otvner  of  the  Servient  Estate  is  Under  No 
Statutory  Duty  in  Washington  to  Keep  an  Ease- 
ment Free  of  Combustible  Matter. 

Because  the  railroad  right  of  way  crosses  the  Olympic 
National  Forest,  appellant  additionally  urges  that  the 
United  States  was  under  a  statutory  duty  to  keep  the 


^  In  the  Great  Northern  case,  the  United  States  sought  to  en- 
join the  railroad  from  drilhng  or  removing  oil,  gas  or  minerals 
underlying  its  right  of  way.  The  Court  ruled  that  the  Great 
Northern's  easement  for  railroad  purposes  did  not  confer  rights 
to  materials  below  the  surface  of  the  right  of  way. 
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144  Pac.  907;  State  v.  Lcvfj,  8  Wash.  2d  630,  651,  113 
P.  2d  306. 

Moreover,  while  the  justification  for  holding  a  lessor 
of  timber  lands  accountable  for  fire  hazards  created 
by  his  lessee  is  apparent,  the  same  cannot  be  said  with 
respect  to  the  servient  owner  of  land  under  railroad 
easement.  In  the  first  place,  it  is  equitable  as  well 
as  necessary  that  the  lessor,  who  after  all  directly  bene- 
fits through  rent  from  the  forest  operations  of  the 
lessee  on  his  land  which  give  rise  to  the  hazard,  share 
in  the  responsibility  for  its  elimination.  Secondly,  the 
typical  lease  or  license  agreement  is  one  for  a  defined 
limited  period  of  time,  at  the  conclusion  of  which  pos- 
session of  the  land  reverts  to  the  owner.  Consequently, 
the  lessor  out  of  possession  will  never  be  confronted 
with  the  necessity  of  assuming  in  perpetuity  the  burden 
of  policing  another's  activities. 

This  is  not  the  situation  where  possession  of  land  is 
taken  under  the  grant  of  an  easement,  especially  where 
the  easement  is  in  the  nature  of  a  railroad  right  of 
way.  The  dominant  owner,  much  like  the  owner  of  a 
determinable  fee,  takes  possession  in  perpetuity,  "to 
have  and  to  hold"  so  long  as  the  easement  is  used  for 
the  purpose  granted.  See  p.  10,  supra.  This  means 
that  the  servient  owner  and  his  successors  in  interest, 
if  the  statute  were  applicable  to  them,  would  have  an 
uninterrupted  responsibility  for  the  condition  of  the 
surface  of  land  which  in  all  likelihood  they  will  never 
regain  possession  of  and  from  which,  at  the  same  time, 
they  stand  to  derive  no  benefit.  We  think  that  it  would 
take  much  more  than  Section  5807  as  it  now  stands  to 
attribute  any  such  intent  to  the  legislature. 
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II 

The  Allegations  in  the  Complaint  Respecting  the  Presence  of 
Combustible  Matter  on  Lands  Adjoining  the  Right  of  Way 
Do  Not  State  a  Cause  of  Action  Under  the  Tort  Claims  Act 

In  addition  to  the  allegations  regarding  the  combus- 
tible matter  on  the  railroad  right  of  way,  appellant's 
complaint  asserts  that  there  were  slashings  on  Govern- 
ment lands  adjoining  the  right  of  way.  Again  relying 
on  Sections  5807  and  5818  of  the  Remington  Revised 
Statutes,  see  supra  p.  14,  and  upon  the  common 
law,  appellant  urges  that  the  mere  presence  of  the 
combustibles  call  for  the  imposition  of  liability  upon 
the  United  States  for  the  damage  done  to  its  property 
by  the  fire. 

A.  The  Washington  Statutes  Relied  Upon  By  Appel- 
lant Cannot  Serve  as  the  Basis  for  a  Claim  Under 
the  Act. 

There  is  no  need  to  dispute  that  as  to  lands  adjoining 
the  railroad  right  of  way,  in  contrast  to  the  right  of 
way  itself,  the  United  States  is  the  "owner"  within 
the  meaning  of  Section  5807.  Nor  do  we  question  that 
under  the  allegations  of  the  complaint  a  private  land- 
owner in  like  circumstances  would  be  susceptible  to 
criminal  prosecution  irrespective  of  whether  the  fire 
hazard  was  created  by  affirmative  acts  on  the  part  of 
himself  or  his  employees,  or  instead  was  the  result  of 
the  conduct  of  a  third  party — perhaps  even  a  tres- 
passer. 

Indeed,  in  contrast  to  its  predecessor,  which  condi- 
tioned criminal  liability  upon  the  prior  receipt  of  of- 
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ticial  notice  of  the  existence  of  the  lire  hazard/  Section 
58U7  in  terms  imposes  absohite  criminal  liability  on  the 
owner  of  land  containing  such  a  hazard  solely  because 
of  his  ownership.  And  it  is  for  this  reason  that,  even 
assmning  that  the  Section  looks  to  civil  liability  as 
well,  it  may  not  be  invoked  as  a  basis  for  recovery  un- 
der the  Tort  Claims  Act.  Under  the  Act,  the  United 
States  has  consented  to  be  sued  only  "for  the  negligent 
or  wrongful  act  or  omission  of  any  employee  of  the 
Government  while  acting  within  the  scope  of  his  office 
or  emploj^nent."  28  U.S.C.  1346(b),  infra,  p.  47. 
Cf.  p.  32,  infra.  Thus,  the  waiver  of  immunity  does 
not  extend  to  situations  where  the  claim  is  grounded 
upon  either  a  statute  or  common  law  doctrine  which 
imposes  absolute  liability  without  fault.  This  was 
expressly  recognized  in  Dalehite  v.  United  States,  346 
U.  S.  15,  44-45,  where  the  Supreme  Court  observed : 

*  *  *  there  is  yet  to  be  disposed  of  some  slight  resi- 
due of  theory  of  absolute  liability  without  fault. 
This  is  reflected  both  in  the  District  Court's  find- 
ing that  the  FGAN  constituted  a  nuisance,  and  in 
the  contention  of  petitioners  here.  We  agree  with 
the  six  judges  of  the  Court  of  Appeals,  197  F.  2d 
771,  776,  781,  786,  that  the  Act  does  not  extend  to 
such  situations,  though  of  course  well  known  in  tort 
law  generally.  It  is  to  be  invoked  only  on  a  "negli- 
gent or  wrongful  act  or  omission"  of  an  employee. 
Absolute  liability,  of  course,  arises  irrespective  of 


"  Prior  to  its  amendment  in  1939,  Section  5807  provided  that 
land  covered  by  inflammable  debris  "shall,  if  so  declared  by  the 
supervisor  of  forestry,  constitute  a  fire  hazard  *  *  *."  Notice  of 
the  existence  of  such  hazard  and  of  the  requirement  for  its  abate- 
ment had  to  be  then  transmitted  in  writing  to  the  landowner  and/or 
the  person,  firm,  or  corporation  responsible  for  its  existence. 
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how  the  tortf easer  conducts  himself ;  it  is  imposed 
automatically  when  any  damages  are  sustained  as  a 
result  of  the  decision  to  engage  in  the  dangerous  ac- 
tivity. The  degree  of  care  used  in  performing 
the  activity  is  irrelevant  to  the  application  of  that 
doctrine.  But  the  statute  requires  a  negligent  act. 
So  it  is  our  judgment  that  liability  does  not  arise 
by  virtue  either  of  United  States  ownership  of 
an  ^'inherently  dangerous  commodity"  or  property, 
or  of  engaging  in  an  "extra-hazardous"  activity. 
United  States  v.  Hull,  195  F.  2d  64,  67.  [Emphasis 
supplied. 

And  the  Balehite  holding  since  has  been  applied  by  the 
Third,  Fifth  and  Tenth  Circuits  in  refusing  to  extend 
the  Tort  Claims  Act  to  liability  without  fault  situations. 
See  Heale  v.  United  States,  207  F.  2d  414  (C.A.  3)  ; 
United  States  v.  Inmon,  205  F.  2d  681,  684  (C.A.  5) ; 
Harris  v.  United  States,  205  F.  2d  765,  767  (C.A.  10).' 

B.  An  Adjoining  Landowner  Is  Under  No  Common 
Law  Duty  to  Guard  Against  the  Negligent  Act  of 
a  Railroad  on  Its  Right  of  Way. 

Because  of  the  above  considerations,  appellant  must 
demonstrate  that  under  the  allegations  of  the  com- 
plaint common  law  liability  would  exist.  This  it  can- 
not do. 

It  was  long  settled  at  common  law  that  a  landowner 


'"^  The  above  considerations  of  course  would  be  equally  applicable 
to  appellant's  claim  grounded  upon  the  alleged  statutory  violations 
on  the  railroad  right  of  way.  It  was  not  necessary  to  discuss 
them  in  that  connection  because,  as  seen,  the  statute  does  not 
impose  liability  upon  a  servient  owner  for  fire  hazards  left  on  an 
easement  by  the  dominant  owner. 
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had  an  almost  unlimited  right  to  use  his  property  as  lie 
saw  lit.  See  e.g.,  cases  cited  12  L.R.A.  (N.S.)  624. 
This  meant  that  a  property  owner  might  store  inflam- 
mable material  on  his  land  without  incurring  liability 
for  the  spread  of  a  Are  from  adjoining  land  through 
the  material  onto  other  adjoining  land.  See  Bowers  v. 
Kant  Tennessee  cC-  IF.  N.  (J.  R.  Co.,  144  N.C.  684,  57  S.E. 
453.  It  similarly  meant  that  a  railroad  which  negli- 
gently had  set  tire  to  inflammable  matter  on  neighbor- 
ing property  could  not  plead  the  presence  of  the  mat- 
ter as  contributory  negligence. 

This  is  well  illustrated  by  the  decision  of  the  Su- 
l)reme  Court  in  Leroy  Fibre  Co.  v.  CJii,  Mil.,  d  St.  P.  By., 
232  U.S.  340.  There,  the  fibre  company  brought  suit 
against  the  railroad  to  recover  for  the  destruction  of 
inflammable  flax  straw^  which  had  been  stacked  on  the  fi- 
bre company's  ])roperty  adjacent  to  the  right  of  way  and 
which  had  become  ignited  by  a  spark  from  a  railroad 
locomotive.  One  of  the  questions  certified  to  the  Su- 
l»reme  Court  was  whether  it  was  for  the  jury  to  decide 
if  the  flax  straw  owner  was  held  to  the  exercise  of  rea- 
sonable care  to  protect  the  straw  from  a  fire  set  by  the 
negligence  of  the  railroad.  The  Court  held  that  it  was 
not,  observing  that  the  fibre  company  was  under  no  duty 
to  conform  its  use  of  its  o^\^l  property  to  the  possibility 
of  wrongful  acts  by  the  railroad  on  the  right  of  way. 

It  is  quite  true  that  in  recent  years  the  common  law 
rule  has  been  somewhat  modified.  Some  jurisdictions 
now  adhere  to  the  view  that  a  landowner  is  responsible 
for  damage  to  adjoining  land  from  a  fire  originating  in 
combustibles  on  his  property,  even  if  the  fire  started 
as  the  result  of  a  negligent  act  of  a  trespasser  on  the 
property.  Thus  in  Prinee  v.  CkeJialis  Savings  d  Loan 
Assoeiation,  186  Wash.  372,  58  P.  2d  290,  affirmed  on 
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rehearing,  186  Wash.  377,  61  P.  2d  1374,  the  owner  of 
a  garage  was  held  liable  for  the  spread  of  a  tire  starting 
in  his  abandoned  garage  in  circumstances  where  the 
garage  was  left  in  a  state  of  disrepair  and  was  used  at 
night  by  itinerants.  And  in  Arneil  v.  Schnitzer,  173 
Ore.  179,  144  P.  2d  707,  the  same  result  was  obtained 
where  owners  of  a  sawmill  allowed  inflammable  debris 
to  accumulate  and  an  itinerant,  entering  upon  the  prop- 
erty, discarded  a  lighted  cigarette  in  the  vicinity  of  the 
debris. 

At  the  same  time,  however,  there  was  no  suggestion 
in  these  cases  that  the  common  law  rule  was  to  be  fur- 
ther modified  to  hold  the  owner  accountable  where,  as 
here,  the  acts  of  negligence  causing  ignition  of  the 
combustibles  take  place  on  an  adjoining  railroad  right 
of  way.  And  while  the  Washington  courts  have  not 
been  confronted  squarely  with  that  question,  it  has 
been  considered  recently  in  California.  In  that  juris- 
diction, a  landowner  remains  under  no  duty,  in  the  use 
of  his  property,  to  guard  against  negligence  by  the  rail- 
road in  the  operation  of  its  trains  on  a  right  of  way. 
See  Atlas  Assurance  Co.  Ltd.  v.  State,  102  Cal.  App.  2d 
789,  229  P.  2d  13, 17, 19.  Cf .  Kleinclaus  v.  Marin  Realty 
Co.,  94  Cal.  App.  2d  733,  211  P.  2d  582,  583-584.  We 
know  of  no  holding  in  any  jurisdiction  to  the  contrary. 

C.  The  Allegations  Of  Fact  Do  Not  Indicate  A  Casual 
Relationsliip  Between  The  Presence  of  The  Com- 
bustible Matter  And  The  Damage  Complained  Of. 

While,  in  light  of  the  foregoing,  appellant's  claim 
grounded  upon  the  purported  accumulation  of  slash- 
ings on  the  lands  adjoining  the  right  of  way  would 
fail  in  any  event,  we  think  it  bears  mentioning  that 
the  complaint  does  not  allege  facts  sufficient  to  indi- 
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cate  a  casual  relationship  between  the  presence  of  the 
inflammable  debris  and  the  damage  that  was  sustained 
by  appellant.  True  enough,  there  is  a  sweeping  conclu- 
sion that  this  damage  was  the  proximate  result  of  the 
myriad  acts  of  negligence  charged  to  the  Government 
(R.  29).  But,  in  advancing  appellant's  version  of 
events  in  some  detail,  the  complaint  fails  to  refer  to  a 
single  fact  which,  if  true,  would  suggest  that  the  pur- 
ported slashings  had  the  remotest  bearing  upon  the 
spread  of  the  forest  fire  onto  a^Dpellant's  land.^ 

It  is  of  course  basic  to  the  law  of  torts  that  an  act 
of  abstract  negligence  cannot  support  the  imposition 
of  liability;  facts  must  further  be  alleged  and  proved 
demonstrating  that  damage  was  proximately  caused  by 
the  negligence.  Prosser  on  Torts,  p.  177,  311  et  seq; 
Green,  Rationale  of  Proximate  Cause  (1927)  pp.  3,  4. 
"Legal"  or  "proximate"  cause  is  therefore  an  essen- 
tial element  of  any  cause  of  action  sounding  in  negli- 
gence, whether  it  be  based  on  the  asserted  violation  of 
a  common  law  duty  or  of  a  statute.  Nor  does  it  mat- 
ter that  the  statute  relied  on  imposes  absolute  liability 
or  characterizes  violations  as  "negligence  per  se".  In 
either  case,  liability  in  tort  is  still  entirely  dependent 
upon  a  showing  that  the  harm  proximately  resulted 
from  the  violation.  See  e.g.  Schatter  v.  Bergen,  185 
Wash.  375,  55  P.  2d  344. 


^  The  single  specific  reference  to  the  slashings  on  Government 
lands  adjoining  the  right  of  way  appears  in  paragraph  XI  of  the 
complaint  (R.  11-12).  While  it  is  difficult  to  determine  whether 
appellant  is  alleging  that  the  debris  was  burned  during  the  course 
of  the  fire,  there  is  no  assertion  that  the  debris  increased  the 
rapidity  of  its  spread  or  that  it  would  not  have  spread  but  for  the 
presence  of  the  slashings.  Cf.  Burr  v.  Clark,  30  Wash.  2d  149, 
190  P.  2d  769.  And,  in  any  event,  the  fire  was  under  control  in  a 
1600  acre  area  for  over  a  month  before  the  wind  caused  its  spread 
onto  appellant's  land  (R.  15,  24). 
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III 

Liability  May  Not  Be  Imposed  Upon  the  United  States  Under 
the  Tort  Claims  Act  for  the  Asserted  Negligence  of  the 
Forest  Service  in  Fighting  the  Fire 

For  the  reasons  developed  above,  it  is  plain  that  lia- 
bility may  not  be  imposed  upon  the  United  States  for 
the  consequence  of  the  forest  fire  because  of  the  al- 
leged joresence  of  combustible  matter  upon  the  railroad 
right  of  way  and  adjoining  portions  of  the  Olympic 
National  Forest.  The  remaining  question  is  whether 
the  Tort  Claims  Act  may  be  invoked  to  recover  damages 
for  the  asserted  failure  of  Forest  Service  personnel 
to  fight  properly  the  fire.  We  now  demonstrate  that 
the  answer  to  the  question  is,  as  the  District  Court  held, 
in  the  negative.  This  follows  from  the  fact  that  the 
actions  of  the  Forest  Service  complained  of  were  under- 
taken in  the  Service's  capacity  as  a  public  fireman  and, 
under  the  decision  of  the  Supreme  Court  in  Dalehite  v. 
Z^nited  States,  346  U.S.  15,  claims  grounded  upon  the 
performance  of  strictly  governmental  functions  of  this 
character  are  excluded  from  the  coverage  of  the  Tort 
Claims  Act. 

A.  The  Actions  of  the  Forest  Service  Personnel  in 
Fighting  This  Forest  Fire  on  PuhJic  and  Private 
Land  Were  Those  of  Public  Firemen. 

In  their  brief  here  (Br.  p.  50),  as  in  the  court  below, 
appellant  attempts  to  characterize  the  fire  suppression 
endeavors  of  Ranger  Floe  and  his  subordinates  as 
merely  the  acts  of  a  landowner  upon  whose  pro]3erty 
a  fire  has  developed.  As  even  a  sketchy  examination 
into  the  historical  background  and  present  functions 
of  the  Forest  Service  will  reveal,  however,  nothing 
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eoiild  be  farther  removed  from  the  actualities  of  the 
matter.  Even  if  in  any  of  the  phases  of  its  wide-spread 
and  complex  activities  the  Forest  Service  appropriately 
could  be  analoi^ized  to  the  caretaker  of  private  prop- 
erty, in  its  eifort  to  prevent  and  suppress  fires  on 
forest  land  it  serves  the  public  at  large  as  do  local  fire 
departments  maintained  by  cities  and  towns  to  protect 
the  property  of  their  residents.  And  the  Forest  Serv- 
ice's operations  in  this  imjoortant  field  can  scarcely 
l)e  dismissed  as  incidental;  as  will  be  seen  they  com- 
mand, and  deservedly  so,  a  large  measure  of  attention 
in  the  continuing  effort  by  the  Service,  under  its  Con- 
gressional mandate,  to  further  the  conservation  of 
forest  resources  essential  to  the  general  welfare. 

1.  Following  the  recommendations  over  a  period  of 
years  of  leading  conservationists,  who  believed  that 
such  a  step  was  essential  to  the  preservation  of  the 
nation's  timber  supply.  Congress  in  1891  authorized 
the  President  to  set  apart  and  reserve  forest  lands 
of  the  public  domain,  whether  bearing  commercial  tim- 
ber or  not,  in  any  state  or  territory  where  such  land 
is  located.  Act  of  March  3,  1891,  c.  561,  §  24,  26  Stat. 
1103,  as  amended,  16  U.S.C.  471.  Almost  immediately 
thereafter,  on  March  30, 1891,  President  Harrison  exer- 
cised this  authority  by  proclaiming  the  Yellowstone 
Park  Timberland  Reserve.  During  the  balance  of  the 
Harrison  administration,  and  the  subsequent  Cleveland 
administration,  several  additional  reservations  were 
made.^° 

In  s])ite  of  its  clear  purposes  in  terms  of  conserva- 


^'*  See  Sparliawk,  The  History  of  Forestry  in  America,  The  Year- 
honk  of  Agriculture  (U.  S.  Department  of  Agriculture,  1949),  702, 
706. 
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tion,  the  1891  Act  made  no  provision  for  the  protec- 
tion and  administration  of  the  forest  reserves ;  nor  did 
it  provide  any  regular  method  whereby  the  develop- 
ing principles  of  forest  management  could  be  applied 
thereto.  This  deficiency  was  remedied  in  the  Sundry 
Civil  Appropriations  Act  of  June  4,  1897,  30  Stat.  35, 
which  stipulated  that  the  Secretary  of  the  Interior 
shall  "make  provisions  for  the  protection  against  de- 
struction by  fire  and  depredation  upon  the  public  for- 
ests and  forest  reservations "  and  "may  make  such  rules 
and  regulations  and  establish  such  service  as  will  in- 
sure the  objects  of  such  reservations,  namely  to  regu- 
late their  occupancy  and  use  and  to  preserve  the  for- 
ests thereon  from  destruction".  The  Secretary  of  the 
Interior  immediately  undertook  the  administration  and 
protection  of  the  reservations,  assigning  the  task  to 
the  then  General  Land  Office  which  appointed  a  field 
force  of  supervisors  and  rangers.^^  The  managerial 
responsibility  remained  in  the  Department  of  the  In- 
terior until  1905  when  Congress  transferred  it  to  the 
Department  of  Agriculture,  where  it  was  placed  in 
the  hands  of  the  Bureau  of  Forestry.^"  This  Bureau, 
which  was  headed  by  Gifford  Pinchot  (one  of  the  fore- 
most American  conservationists),  became  the  Forest 
Service  later  in  the  same  year  and,  in  1907,  the  forest 
reserves  were  renamed  National  Forests.^^ 

At  the  time  that  the  administration  of  the  national 
forests  evolved  to  the  Forest  Service,  the  then  Secretary 


^^  Id.  at  p.  709.  See  also,  Our  National  Forests  (U.  S.  Depart- 
ment of  Agriculture  Information  Bulletin  No.  49,  (1951))   p.  2. 

i-Act  of  February  1,  1905,  c.  288,  33  Stat.  628.  See  also  Our 
A^ational  Forests,  supra,  n.  11,  at  p.  2. 

^^  Our  Xationnl  Forests,  supra,  n.  11,  at  p.  2.  See  also  Act  of 
March  3,  1905,  33  Stat.  872. 
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of  Agrieiiltiire  advised  the  Service  in  a  formal  commu- 
nication to  Chief  Forester  Pinchot  that  "it  must  be 
clearly  bourne  in  mind  that  [these  forests]  are  to  be 
devoted  to  [their]  most  productive  use  for  the  perma- 
nent good  of  the  whole  people.^''  For  the  past  fifty 
years,  this  princij^le  has  been  the  Service's  watch\Yord 
in  carrying  out  the  duties  in  respect  to  the  forests,  which 
now  are  more  than  150  in  number  and  cover  a  total  area 
in  excess  of  180  million  acres/^  We  cite  here  but  a 
few  examples.  Timber  management  plans  have  been 
placed  into  effect  to  guide  the  growing  and  harvesting 
of  timber  crops  in  such  a  manner  as  will  furnish  ' '  con- 
tinuous sui^plies  of  timber  for  the  people  of  the  United 
States."  Eange  resources  have  been  controlled  to  as- 
sure the  best  possible  supjoly  of  forage  year  after  year. 
Forestry  and  farming  practices  designed  to  protect 
watersheds  and  help  prevent  disasterous  flood  condi- 
tions have  been  put  into  effect.  Recreational  areas 
have  been  established  for  the  use  and  enjoyment  of 
outdoor  enthusiasts.  And  the  search  is  continuous  for 
methods  and  means  of  increasing  further  the  produc- 
tivity of  all  national  forest  land.^*' 

While  national  forest  timber  is  sold  to  private  indi- 
viduals, such  sales  are  permitted  only  in  circumstances 
where  the  cutting  and  removal  of  the  timber  will  serve 
the  purpose  of  ' '  preserving  the  living  and  growing  tim- 
ber and  promoting  the  younger  growth  in  national  for- 
ests." Act  of  June  4,  1897,  as  amended,  30  Stat.  35, 
16  U.S.C.  476.     Furthermore,  the  overall  administra- 


i^M  at  p.  4. 

^^  Id.  at  p.  3.  See  also  Annual  Report  of  the  Secretary  of  Agricul- 
ture (1952),  p.  18. 

^^  These  and  other  functions  of  the  Forest  Service  are  described 
in  some  detail  in  The  Work  of  the  U.  S.  Forest  Service  (U.  S.  De- 
partment of  Agriculture  Information  Bulletin  No.  91,  (1952)) 
pp.  5-20. 
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tioii  of  the  national  forests  produces  an  annual  deficit 
for  the  Treasury/^  This  deficit  is  enlarged  by  reason 
of  the  Congressional  proviso  that  25%  of  all  moneys 
received  from  each  national  forest  shall  be  paid  to 
the  state  in  which  the  forest  is  situated,  to  be  expended 
by  the  state  for  the  benefit  of  public  schools  and  roads. 
Act  of  May  23, 1908,  c.  792,  35  Stat.  260,  as  amended,  16 
U.S.C.  500.  And  an  additional  10  per  cent  of  the  receipts 
is  available  for  expenditure  on  national-forest  roads  and 
trails  in  the  state  of  origin.  Act  of  March  4,  1913,  37 
Stat.  843,  16  U.S.C.  501. 

2.  At  the  same  time  that  the  interests  of  conserva- 
tion were  being  furthered  through  the  development  and 
expansion  of  the  national  forest  system,  there  was  an 
increasing  awareness  of  the  dire  necessity  of  coopera- 
tion between  federal  and  state  governments  in  among 
other  things  the  matter  of  providing  protection  against 
forest  fires,  irrespective  of  their  place  of  occurrence. 
This  awareness  manifested  itself  first  in  the  1908  en- 
actment of  a  statute  directing  the  Forest  Service  to 
aid  in  the  enforcement  of  the  laws  of  the  states  and 
territories  with  regard  to  the  prevention  and  extinguish- 
ment of  forest  fires.  Act  of  May  23, 1908,  c.  792,  35  Stat. 
259,  16  U.S.C.  553. 

Following  a  series  of  unprecedented  forest  fires  in 
1910,  which  burned  millions  of  acres  in  Minnesota, 


^^  In  the  fiscal  year  1950,  for  example,  the  Forest  Service  spent 
approximately  37  million  dollars  in  the  operation,  management 
and  protection  of  the  national  forests.  National  forest  receipts 
during  the  same  period  totaled  nearly  34.5  million  dollars.  Our 
National  Forests,  supra  n.  11,  at  p.  26. 

While  this  serves  to  bring  the  nature  of  the  Government's  opera- 
tion of  the  national  forest  system  into  better  perspective,  as  will 
be  seen  below  it  does  not  matter  for  the  purposes  of  the  Tort  Claims 
Act  whether  the  national  forests  are  managed  on  a  profit  or  non- 
profit basis. 
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Idalio,  Waslnnofon,  and  Oreg'on/*'  Con^Tess  decided  to 
broaden  the  participation  of  the  Forest  Service  in  fire 
fighting'  activities.  By  Section  2  of  the  Act  of  March 
1,  1911,  c.  ISG,  36  Stat.  961,  16  U.S.C.  563,  the  Secre- 
tary of  Agriculture  was  authorized  to  enter  into  co- 
ojjerative  agreements  with  states  for  the  organization 
and  maintenance  of  a  system  of  fire  i)rotection  on  any 
l)rivate  or  state  forest  lands  situated  lipon  the  watershed 
of  a  navigable  river.  And,  in  1924,  the  Secretary's  au- 
thority was  further  extended  to  include  cooperative 
fire  protection  activities  in  all  "the  timbered  and  for- 
est-producing lands"  in  "each  forest  region  of  the 
United  States."  Act  of  June  7,  1924,  c.  348,  43  Stat. 
653,  16  U.S.C.  564,  565. 

As  a  result  of  these  statutory  provisions,  the  Forest 
Service  now  cooperates  with  43  states  in  providing  fire 
protection  on  state  and  private  forest  lands.^^  This 
cooperation  takes  several  forms.""  The  Service  has  un- 
derwritten a  substantial  portion  of  the  cost  of  needed 
equipment  and  training  activities.  It  helps  state  for- 
esters in  the  latters'  direction  of  organized  fire  preven- 
tion and  control.  It  conducts  nationwide  fire  preven- 
tion campaigns.  It  does  extensive  research  into  tech- 
niques and  devices  that  will  assist  states  and  private 
landowners  in  fire  prevention  and  suppression. 

Further,  the  Service  has  entered  into  several  agree- 
ments whereby  it  has  assumed  the  function  of  under- 
taking the  suppression  of  fires  on  all  lands  within  a  par- 


^^  See  Guthrie,  Great  Forest  Fires  of  America  (U.  S.  Depart- 
ment of  Agriculture  1936)  p.  6;  Highlights  in  Forest  Conservation 
(U.  S.  Department  of  Agriculture  Information  Bulletin  No.  83, 
(1952))  p.  9. 

^^  Annual  Report  of  the  Secretary  of  Agriculture  (1951),  p.  18. 

-^  See  The  Work  of  the  U.  S.  Forest  Service,  n.  16,  supra,  at 
p.  12,  18;  The  Budget  of  the  United  States  for  the  fiscal  year  ending 
June  30,  1955,  pp.  343. 
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ticular  area,  whether  federally  owned  or  not.  As  stated 
in  appellant's  complaint,  such  an  agreement  was  out- 
standing in  the  area  here  involved  and  by  its  terms 
the  personnel  of  the  Forest  Service  were  clothed  with 
the  duties  and  privileges  of  state  forest  wardens,  in- 
cluding the  right  to  conscript  and  impress  men  and 
equipment  for  fire  suppression.  And  it  should  be 
noted  that  in  Washington,  as  in  some  other  jurisdic- 
tions, these  wardens  have  among  their  duties  the  con- 
trol and  suppression  of  forest  fires  throughout  the 
forest  area  of  the  state.  See  Rev.  Code  Wash.  §§  76.- 
04.060,  76.04.070.  In  this  capacity,  they  clearly  per- 
form the  same  functions  in  relation  to  the  forest  area 
as  a  municipal  fire  department  performs  in  relation 
to  the  community  it  serves. 

While  the  statistical  data  relating  to  Forest  Service 
fire  prevention  and  suppression  activities  as  above  out- 
lined cannot  tell  the  whole  story,  they  do  give  a  good 
picture  of  the  present  magnitude  of  those  activities. 
During  the  fiscal  year  1953,  for  example,  the  Service 
controlled  11,063  forest  fires  at  a  cost  of  more  than  5  mil- 
lion dollars  and  spent  approximately  9.5  million  dol- 
lars in  the  execution  of  its  cooperative  fire  protection 
agreements  with  state  governments.^^  The  figures  for 
the  preceding  year  are  no  less  impressive.^^ 

B.  The  Tort  Claims  Act  Does  Not  Extend  to  Claims 
Grounded  Upon  The  Assertedly  Negligent  Per- 
formance Of  A  Public  Function. 

It  is  clear  from  the  foregoing  that  appellant's  claim 
is  grounded  upon  the  assertedly  negligent  performance 
by  the  Forest  Service  of  its  long-standing  and  firmly 


21  Budget  n.  20,  supra,  pp.  338,  339,  343. 

^2  See  Budget  for  the  fiscal  year  ending  June  30,  1954,  pp.  402, 
403,  406. 
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rooted  public  function  in  connection  with  tlie  preven- 
tion and  suppression  of  forest  fires.  Even  appellant's 
complaint  stresses  that  this  function  was  here  under- 
taken not  as  owner  of  the  national  forest  but  rather 
in  the  stead  of  the  state  forest  fire  fighting  service  and 
with  regard  to  both  public  and  private  lands.  The 
question  thus  comes  down,  in  the  final  analysis,  to 
whether  the  Tort  Claims  Act  permits  the  imposition 
of  liability  upon  the  United  States  for  the  perform- 
ance of  exclusively  public  activities  which  do  not  have 
a  23rivate  counterpart.^'^  The  legislative  history  of  the 
Act,  its  express  terms,  and  the  decisions  of  the  Su- 
preme Court  construing  it,  indicate  beyond  doubt  that 
the  answer  is  in  the  negative. 

The  Tort  Claims  Act  was  passed  by  the  79th  Con- 
gress in  1946  as  Title  IV  of  the  Legislative  Reorgani- 
zation Act — the  culmination  of  "some  twenty-eight 
years  of  congressional  drafting  and  redrafting,  amend- 
ment and  counter-amendment."  (United  States  v. 
S2)elar,  338  U.S.  217,  219-220).  Throughout  this  pe- 
riod, as  the  Supreme  Court  observed  in  Dalehite  v. 
Umited  States,  346  U.S.  15,  28,  the  prime  legislative 
effort  was  to  make  the  United  States  amenable  to  suit 


^^  That  private  persons  may  serve  on  occasion  as  state  forest 
wardens  by  agreement  with  the  State  of  Washington  does  not  mean 
that  they  act  in  a  private  capacity  or  that  there  is  a  private  counter- 
part to  the  activities  of  the  Forest  Service  here.  As  the  Supreme 
Court  noted  in  Labor  Board  v.  Jones  &  Laughlin  Co.,  331  U.  S. 
416,  429,  when  a  private  individual  is  performing  a  public  function 
under  authority  from  the  state  he  acts  as  a  public  officer  and  as- 
sumes all  of  the  powers  and  liabilities  attaching  thereto.  See 
also  Thornton  v.  Missouri  Pacific  R.  Co.,  42  Mo.  App.  58;  Dempsey 
V.  New  York  Central  &  Hudson  River  R.  Co.,  146  N.  Y.  290,  40 
N.  E.  867;  New  York  C.  &  St.  N.  R.  Co.  v.  Fieback,  87  Ohio  St. 
254,  100  N.  E.  889;  Neallvs  v.  Hutchinson  Amusement  Co.,  126 
Me.  469,  139  Atl.  671. 
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for  automobile  accidents — an  example  constantly  re- 
peated throughout  the  legislative  history — and  similar 
"ordinary"  "common  law"  torts,  and  that  puri^ose 
was  expressly  reaffirmed  when  the  Act  was  passed.^^ 
During  the  same  period,  it  was  also  the  consistent  view 
of  Congress  that  the  doors  should  not  be  ox3ened  to 
claims  based  upon  acts  of  a  " goA'ernmental  nature"  or, 
as  stated  by  a  member  of  the  House  Conunittee  on  the 
Judiciary,  to  "that  class  of  tort  on  the  part  of  the  Grov- 
ernment  which  has  to  do  with  a  governmental  function, 
to  to  speak.""' 

This  purpose,  that  liability  was  not  to  be  imposed 
for  United  States  activities  undertaken  in  a  special 
governmental  context,  was  carried  out  in  large  meas- 
ure by  the  exception  in  28  U.S.C.  2680(a)  of  claims 
based  upon  acts  or  omissions  in  the  exercise  of  a  stat- 
ute or  regulation,  or  based  upon  the  exercise  or  per- 
formance or  the  failure  to  perform  a  discretionary  f unc- 


-^  See  e.g.,  67  Cong.  Rec.  11092.  11100;  69  Cong.  Rec.  2192,  3118; 
Hearings  before  a  Subcommittee  of  the  House  Committee  on  Claims, 
72d  Cong.,  1st  Sess.,  on  a  general  tort  bill  (Feb.  1932),  p.  17;  Hear- 
ings on  H.  R.  7236,  76th  Cong.,  3d  Sess.  (April  1940),  p.  16;  Hear- 
ings on  S.  2690,  76th  Cong.,  3d  Sess.  (March  1940),  pp.  27-8;  Hear- 
ings on  H.  R.  5373  and  H.  R.  6463,  77th  Cong.,  2d  Sess.  (Jan.  29, 
1942),  pp.  28,  37,  39,  66;  H.  Rept.  No.  2428,  76th  Cong.,  p.  3; 
H.  Rept.  No.  2245,  77th  Cong.,  p.  10;  H.  Rept.  No.  1287,  79th  Cong., 
p.  5;  S.  Rep.  No.  1400,  79th  Cong.,  p.  31. 

^^  Representative  Gwynne  speaking  on  H.  R.  7236,  76th  Cong. 
(86  Cong.  Rec.  12021).  See  also  67  Cong.  Rec.  11086-11100;  69 
Cong.  Rec.  2191,  2196,  3117,  3127;  H.  Rept.  No.  2800,  71st  Cong., 
p.  9;  86  Cong.  Rec.  12021-2;  Hearings  on  H.  R.  5373  and  H.  R. 
6463,  77th  Cong.  (Jan.  1942),  pp.  28,  33,  38,  45,  65,  66;  S.  Rept. 
No.  1196,  77th  Cong.,  p.  7;  H.  Rept.  No..  2245,  77th  Cong.,  p.  10; 
H.  Rept.  No.  1287,  79th  Cong.,  p.  5. 

The  Supreme  Court  summarized  the  legislative  history  in  the 
Dalehite  case  in  these  tenns  [346  U  S.  at  28] :  "[I]t  was  not  con- 
templated that  the  Government  should  be  subject  to  liability  aris- 
ing from  acts  of  a  governmental  nature  or  function." 
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tioii  or  duty.  Cf.  DaJehitc  v.  United  States,  supra,  at 
30-36.-"  But  it  was  also  carried  out  through  the  ve- 
hicle of  28  U.S.C.  2674,  read  in  conjunction  with  28 
U.S.C.  1346(b).  Section  1346(b)  confers  jurisdiction 
upon  the  district  court  over  claims  based  on  the  negli- 
gent or  wrongful  act  or  omission  of  any  employee  of 
the  Ciovernment  while  acting  within  the  scope  of  his 
employment,  under  circumstances  where  the  United 
States,  if  a  private  person,  would  be  liable  to  the  claim- 
ant in  accordance  with  the  law  of  the  place  where  the 
act  or  omission  occurred.  Section  2674  provides  that 
the  assumed  liability  is  only  "in  the  same  manner 
mid  to  the  same  extent  as  a  private  individual  under 
like  circumstances."  (Emphasis  supi3lied).  See  p. 
47  infra. 

If  at  any  time  there  existed  serious  doubt  that  these 
latter  Sections  by  their  terms  condition  recovery  un- 
der the  Act  upon  the  existence  of  a  parallel  private  lia- 
bility, and  thereby  preclude  the  possibility  of  the  impo- 
sition of  liability  for  the  negligent  performance  of  an 
activity  which  is  uniquely  governmental  in  nature,  it 
was  wholly  dispelled  by  the  decisions  of  the  Supreme 
Court  in  Feres  v.  United  States,  340  U.S.  135,  and  D ale- 
hit  e  V.  United  States,  supra.  In  the  Feres  case,  the 
Court  held  squarely  that  the  Act  waives  the  prior  im- 


-^  The  2680(a)  exception  was  "intended  to  preclude  any  possibil- 
ity that  the  bill  might  be  construed  to  authorize  suit  for  damages 
against  the  Government  growing  out  of  an  authorized  activity, 
such  as  a  flood  control  or  irrigation  project,  where  no  negligence 
on  the  part  of  any  Government  agent  is  shown,  and  the  only  ground 
for  suit  is  the  contention  that  the  saryie  conduct  by  a  private  in- 
dividual woidd  he  tortious."  Statement  by  Assistant  Attorney 
General  Shea,  Hearings  before  the  House  Committee  on  the  Ju- 
diciary, 77th  Cong.,  2nd  Sess.  on  H.  R.  5373  and  H.  R.  6463, 
p.  33,  quoted  in  the  Dalehite  opinion,  346  U.  S.  at  30  (Emphasis 
supplied). 
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munity  from  suit  only  as  to  "recognized  causes  of 
action"  and  "does  not  visit  the  Government  with  novel 
and  unprecedented  liabilities"  (340  U.S.  at  142)  and 
that,  as  a  consequence,  recovery  will  be  denied  in  cases 
in  which  "plaintiffs  can  point  to  no  liability  of  a 
'private  individual'  even  remotely  analogous  to  that 
which  they  are  asserting  against  the  United  States" 
(340  U.S.  at  141). 

These  principles  were  applied  with  specific  reference 
to  public  firefighting  activities  in  the  Dalehite  case. 
There,  the  claim  was  made  that  the  Coast  Guard  had 
negligently  performed  its  general  public  duty  to  fight 
the  fire  resulting  from  the  explosion  of  fertilizer  grade 
ammonium  nitrate  at  Texas  City  and  the  district  court, 
rendering  judgment  against  the  United  States,  specifi- 
cally found  in  this  regard  that  the  Coast  Guard  had 
been  negligent  "in  failing  *  *  *  promptly  and  quickly" 
to  "discover  the  fire  on  the  Grandcamp  *  *  *  to  use 
proper  and  efficient  efforts  to  extinguish  such  fire  on  the 
Grandcamp/'  in  "failing  to  remove  the  Grandcamp 
*  *  *  [and  the  Highflyer]  from  the  Texas  City  Harbor 
after  fire  was  discovered  thereon  and  before  such  explo- 
sion thereon,"  and  in  failing  "to  extinguish  and  pre- 
vent the  spread  of  the  fires  in  Texas  City. ' '  The  Court 
of  Appeals  reversed  but,  in  doing  so,  did  not  discuss 
the  merits  of  these  findings.  In  re  Texas  City  Disaster 
Litigation,  197  F.  2d  771  (C.A.  5).  In  its  view  of  the 
case  the  degree  of  care  that  the  Coast  Guard  exercised 
was  of  no  consequence  in  light  of  the  requirement  that 
an  analogous  private  liability  be  present. 

The  Supreme  Court,  in  affirming  the  determination 
that  the  circumstances  of  the  Texas  City  explosion  did 
not  impose  liability  upon  the  United  States,  took  a  sim- 
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ilar  position  in  regard  to  the  negligence  charged  to  the 
Coast  Guard.    The  Court  said  [346  U.S.  at  43-47] : 

As  to  the  alleged  failure  in  figliting  the  fire,  ive 
think  this  too  without  the  Act.  The  Act  did  not 
create  new  causes  of  action  where  none  existed 
before. 

"...  the  liability  assumed  by  the  Government 
here  is  that  created  by  'all  the  circumstances',  not 
that  which  a  few  of  the  circumstances  might  cre- 
ate. We  find  no  parallel  liability  before,  and  we 
think  no  new  one  has  been  created  by,  this  Act.  Its 
effect  is  to  waive  immunity  from  recognized  causes 
of  action  and  was  not  to  visit  the  Government  with 
novel  and  unprecedented  liabilities."  Feres  v. 
United  States,  340  U.S.  135,  142. 
It  did  not  change  the  normal  ride  that  an  alleged 
failure  or  carelessness  of  puhlic  firemen  does  not 
create  private  actionable  rigid s.  Our  analysis  of 
the  question  is  determined  by  what  was  said  in  the 
Feres  case.  See  28  U.S.C.  §§  1346  and  2674.  The 
Act,  as  was  there  stated,  limited  United  States  lia- 
bility to  "the  same  manner  and  to  the  same  extent 
as  a  private  individual  under  like  circumstances." 
28  U.S.C.  §  2674.  Here,  as  there,  there  is  no  analo- 
gous liability;  in  fact,  if  anything  is  doctrinally 
sanctified  in  the  latv  of  torts  it  is  the  immunity  of 
communities  and  other  puhlic  bodies  for  injuries 
due  to  figliting  fire.  This  case,  then,  is  much  stronger 
than  Feres.  We  pointed  out  only  one  state  deci- 
sion which  denied  government  liability  for  injuries 
incident  to  service  to  one  in  the  state  militia.  That 
cities,  by  maintaining  fire-fighting  organizations 
assume  no  liability  for  personal  injuries  resulting 
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from  their  lapses  is  much  more  securely  entrenched. 
The  Act,  since  it  relates  to  claims  to  which  there 
is  no  [sic]  analogy  in  general  tort  law,  did  not 
adopt  a  different  rule.  See  Steitz  v.  City  of  Beacon, 
295  N.  Y.  51.  To  impose  liability  for  the  alleged 
nonfeasance  of  the  Coast  Guard  would  be  like  hold- 
ing the  United  States  liable  in  tort  for  failure  to 
impose  a  quarantine  for,  let  us  say,  an  outbreak  of 
foot-and-mouth  disease.    (Emphasis  supplied)  "^ 


2'^  While  the  dissenting  justices  were  of  the  view  that  plaintiffs 
were  entitled  to  recovery,  they  did  not  take  issue  with  the  ma- 
jority of  the  Court  as  to  the  Coast  Guard  aspect  of  the  case.  All 
had  joined  in  the  opinion  in  the  Feres  case  on  which  the  majority 
relied  in  holding  that  the  Coast  Guard  was  immune  from  liability 
under  the  Tort  Claims  Act  (346  U.S.  at  43-44)  ;  indeed,  the  Feres 
opinion  was  written  by  Mr.  Justice  Jackson,  the  author  of  the  dis- 
sent in  Dalehite.  Instead,  the  dissenting  justices  found  the  cir- 
cumstances surrounding  the  manufacture  and  shipping  of  the 
FGAN  to  afford  a  basis  for  imposing  liability.  And,  in  doing  so, 
they  laid  emphasis  on  the  fact  that  activity  of  this  nature  has  a 
private  counterpart. 

The  reference  in  the  majorit}^  opinion  to  Steitz  v.  City  of  Beacon 
is  especially  meaningful  because  that  case  arose  under  Section  8 
of  the  New  York  Court  of  Claims  Act  which  subjects  the  state 
and  its  subdivisions  to  the  same  liability  as  individuals  or  corpo- 
rations for  the  same  acts.  The  New  York  Court  of  Appeals  held 
that  this  waiver  of  immunity  did  not  encompass  a  claim  based 
upon  the  negligent  operation  by  the  city  of  its  waterworks  sys- 
tem. The  court's  rationale  was  that  the  city  charter  provisions 
by  virtue  of  which  the  system  was  established  were  not  designed 
to  protect  the  personal  interest  of  any  particular  individual  but 
rather  were  designed  to  secure  the  benefit  of  well  ordered  municipal 
government  enjoyed  by  all  as  members  of  the  community.  And 
it  is  the  same  rationale,  whether  expressed  in  precisely  those  terms 
or  not,  that  underlies  the  innumerable  other  decisions  holding  that 
municipalities  are  not  liable  for  the  negligent  performance  of  a 
public  service.  See  e.g.  Dorminey  v.  Montgomery,  232  Ala.  47, 
166  So.  689  (negligent  maintenance  of  traffic  control  devices) ; 
Avey  V.  West  Pahn  Beach,  152  Fla.  717,  12  So.  2d  881  (same) ; 
Small  V.  Board  of  Council  of  City  of  Frankfort,  203  Ky.  188,  261 
S.  W.  1111  (insufficient  fire  hose);  Miralago  Corp.  v.  Village  of 
Kenilworth,  290  111.  App.  230,  7  N.  E.  2d  602  (shutting  off  water) ; 
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Thus  the  Dalchite  decision  presents  the  hnal  and  au- 
thoritative word  in  regard  to  the  imposition  of  liabil- 
ity under  the  Tort  Claims  Act  for  negligence  of  the 
kind  alleged  here.-**  And  it  is  to  be  noted  in  passing 
that  the  rationale  of  the  decision  has  since  been  em- 
ployed to  strike  down  claims  grounded  upon  the  as- 
sertedly  negligent  performance  of  other  Tiniquely  pub- 
lic duties.  Indian  Towing  Company  v.  United  States, 
211  F.  2d  886,  (C.A.  5)  and  National  Manufacturing  Co. 
V.  United  States,  210  F.  2d  263  (C.A.  8)  certiorari  de- 
nied, 347  U.S.  967. 

The  claim  in  the  Indian  Toiving  case  was  based  upon 
the  asserted  negligence  of  the  Coast  Guard  in  the  main- 
tenance of  an  aid  to  marine  navigation  and  the  district 
court  dismissed  the  complaint  on  the  authority  of 
Dalehite.  On  the  plaintiff's  appeal,  the  Government 
observed  that  in  maintaining  navigational  aids,  as  in 
fighting  fires,  the  Coast  Guard  acts  in  the  interest  of 
the  general  public  welfare.  From  this,  it  was  urged 
that  no  analogous  private  liability  could  be  found  and 
that,  as  a  consequence,  the  judgment  should  be  af- 
firmed. In  a  brief  per  curiam  opinion,  the  Fifth  Cir- 
cuit agreed,  stating  simply  that  Feres  and  DaleJiite 


Brogan  v.  City  of  Philadelphia,  346  Pa.  208,  29  A.  2d  671  (failure 
to  provide  adequate  police  protection) ;  Savage  v.  District  of 
Columbia,  52  A.  2d  120  (Mun.  App.  D.C.)  (same) ;  Wilcox  v. 
City  of  Chicago,  107  111.  334  (negligence  in  controlling  a  fire). 

^^  Appellant's  attack  on  the  propriety  of  the  Dalehite  decision 
(Br.  p.  46-49),  needs  no  response.  Nor  need  we  discuss  the  refer- 
ence (Br.  p.  48)  to  Somerset  Seafood  Co.  v.  United  States,  193 
F.  2d  631  (C.A.  4)  and  to  Cern  v.  United  States,  80  F.  Supp.  831 
(N.D.  Cal.).  To  the  extent  that  these  cases,  which  were  decided 
prior  to  Dalehite,  suggest  that  liability  may  be  imposed  upon  the 
United  States  for  the  conduct  of  an  exclusively  public  activity 
they  are  no  longer  sound  law. 
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were  controlling  and  that  "under  the  principles,  gov- 
erning the  liability  of  the  United  States  under  the  in- 
voked act,  laid  down  in  those  cases,  the  judgment  must 
be  af&rmed. ' ' 

In  the  National  Manufacturing  Co.  case,  the  claim 
rested  on  the  asserted  negligence  of  government  em- 
ployees in  the  dissemination  of  weather  and  flood  in- 
formation respecting  the  disastrous  overflow  of  the 
Kansas  River  in  July  1951,  the  plaintiff  pointing  to 
several  commercial  weather  forecasting  services  (e.g. 
Western  Union)  as  providing  the  requisite  private  anal- 
ogy. The  district  court  granted  summary  judgment  to 
the  United  States  and  the  Eighth  Circuit  affirmed. 
While  placing  its  decision  on  several  alternative 
grounds,  the  court  gave  express  recognition  to  the  fact 
that  the  suggested  comparison  between  the  Weather 
Bureau  and  private  forecasting  agencies  was  wholly 
inapposite  and  that  Sections  2674  and  2680(a),  as  in- 
terpreted by  the  Supreme  Court,  barred  the  claim.  It 
said  [210  F.  2d  at  277] : 

When  the  two  sections  are  read  in  relation,  as 
they  must  be,  it  becomes  clear  that  Congress  in- 
tended to  prohibit  imposition  of  liability  upon  the 
United  States  for  activities  undertaken  by  the 
United  States  in  circumstances  that  are  not  like 
but  differ  in  essential  character  from  those  in 
which  any  comparable  private  enterprises  are  car- 
ried on.  "The  Act  did  not  create  new  causes  of 
action  where  none  existed  before. ' '  If  the  activity 
is  purely  governmental  there  can  be  no  liability 
under  the  Act  which  by  its  terms  is  conditioned  on 
the  liability  of  a  private  individual  in  like  circum- 
stances. 
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It  is  insisted,  and  we  agree,  tliat  the  information 
service  on  flood  forecasts  which  the  Weather  Bu- 
reau is  authorized  to  establish  and  maintain  is  a 
mere  incident  of  the  continuing  government  strug- 
gle to  control  the  flooding  of  the  rivers  and  mini- 
mize flood  damage.  The  service  is  plainly  of  a 
governmental  nature  or  function  intended  for  the 
public  at  large  and  wholly  for  g'overmnental  pur- 
poses. It  is  dissociated  from  any  private  business 
counterpart  and  is  closely  analogous  to  the  action 
all  governments  must  take  against  common  ene- 
mies, foreign  and  domestic  or  against  plagues  and 
epidemics  and  against  conflagrations  *  *  *.  [Em- 
phasis supplied.]  ^^ 


-^  Throughout  appellant's  brief  there  are  references  to  the  al- 
leged fact  that  the  Government  owns  and  manages  the  timber  lands 
of  the  national  forest  in  a  "proprietary"  capacity.  These  refer- 
ences indicate  that  appellant  completely  misunderstands  the  Gov- 
ernment's position  as  the  meaning  of  28  U.  S.  C.  2674,  which  posi- 
tion was  accepted  by  the  Supreme  Court  in  Dalehite  and  then 
applied  in  Indian  Towing  and  National  Manufacturing.  We  have 
never  suggested  that  Section  2674  was  intended  to  import  the  gov- 
ernmental-proprietary dichotomy  familiar  in  the  area  of  municipal 
liability  in  tort.  On  the  contrary,  we  have  always  recognized 
that,  to  cite  one  example,  the  Act  applies  to  the  negligent  opera- 
tion of  a  government  vehicle,  irrespective  of  whether  that  vehicle 
was  being  employed  in  connection  with  what,  in  the  case  of  a 
municipality,  would  be  deemed  a  governmental  or  proprietary  func- 
tion. What  we  have  urged  instead  is  that  where  a  traditionally 
public  function  is  involved,  and  where  the  asserted  negligence  is 
in  the  performance  of  the  function  itself,  Section  2674  prohibits 
the  imposition  of  liability. 

Translated  into  the  terms  of  the  instant  case,  appellant's  claim 
is  barred  because  it  rests  on  the  asserted  failure  of  the  Forest 
Service  to  extinguish  properly  the  forest  fire,  the  fighting  of  forest 
fires  being  one  of  the  very  duties  the  Forest  Service  performs  (un- 
like private  persons)  for  the  benefit  of  the  public  at  large.  Had 
the  claim  rested  on  damages  suffered  as  the  result  of  a  collision 
between  a  Forest  Service  vehicle  engaged  in  fighting  the  fire,  how- 


39 

C.  The  United  States  Owed  No  Actionable  Duty  To  Ap- 
pellant Under  Its  Fire  Protection  Agreement 
With  The  State  of  Washington. 

In  an  endeavor  to  avoid  the  impact  of  the  Dalehite 
decision,  appellant  contends  that  the  cooperative  fire 
protection  agreement  between  the  Forest  Service  and 
the  State  of  Washington  placed  a  specific  duty  in  the 
Government  owed  to  each  property  owner  in  the  area, 
for  the  breach  of  which  liability  may  be  imposed  upon 
the  United  States.  This  contention  is  wholly  without 
merit. 

As  appellant  is  compelled  to  concede,  the  Forest 
Service,  by  virtue  of  the  agreement  in  question,  simply 
undertook  certain  public  responsibilities  normally  rest- 
ing upon  Washington  state  forest  wardens ;  i.e.  the  sup- 
IDression  of  fires  on  the  forest  lands  covered  by  the 
agreement.  And  it  perforce  follows,  even  in  the  ab- 
sence of  the  prohibition  in  Dalehite  against  imposing- 
liability  for  the  performance  of  public  firefighting  du- 
ties, that  at  the  very  most  the  liability  of  the  Govern- 
ment to  third  persons  in  the  performance  of  these  trans- 
ferred public  responsibilities  will  be  that  of  the  state 
had  the  latter  itself  retained  the  responsibility  of  sup- 
pressing fires  in  the  area  and  acted  as  the  Forest  Serv- 
ice did  here.  Stated  otherwise,  appellant  scarcely  can 
expect  that,  by  taking  over  a  state  function,  the  Forest 
Service  assumes  greater  potential  liability  than  the 
state  assumes  when  it  performs  the  function. 

ever,  it  would  not  have  been  so  barred.  In  such  circumstances  the 
failure  to  perform  the  governmental  function  of  fire  suppression 
would  not  have  been  involved.  Indeed,  from  the  standpoint  of 
such  a  claimant,  whether  the  public  duty  to  suppress  the  fire  had 
been  carried  out  or  not  would  have  been  of  no  consequence  what- 
soever. 
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The  relevant  inquiry  on  this  aspect  of  the  case,  there- 
fore, is  into  the  extent  of  the  liability  of  the  State  of 
Washington  in  circumstances  where  its  forest  wardens 
fail  to  exercise  properly  their  statutory  duty  (see  p.  29 
supra)  to  sui)press  fires  developing  in  forest  areas. 
Appellant  fails  to  point  to  anything  suggesting  that 
there  would  be  any  liability  whatsover.  And  the  fact 
of  the  matter  is  that  Washington  -has  long  followed 
the  universally  accepted  rule  referred  to  by  the  Supreme 
Court  in  Daleliite  to  the  effect  that  the  activities  of  pub- 
lic firemen  are  conducted  for  the  benefit  of  the  public 
at  large  and  as  such  do  not  create  private  actionable 
rights.  See  e.g.  Lynch  v.  North  Yakima,  37  Wash.  657, 
80  Pac.  79 ;  Cimningham  v.  City  of  Seattle,  40  Wash.  59, 
82  Pac.  143 ;  Laivson  v.  City  of  Seattle,  6  Wash.  184,  33 
Pac.  347.  See  also  TIagerman  v.  City  of  Seattle,  189 
Wash.  694,  66  P.  2d  1152,  1156.=^« 

It  is  interesting  to  compare  appellant's  position  here 
with  that  of  the  plaintiffs  in  the  landmark  case  of  Modi 
V.  Bensselaer  Water  Co.,  247  N.Y.  160,  159  N.E.  896 
wherein,  because  of  its  relation  to  fire  protection,  the 
assertedly  negligent  performance  of  a  commercial  serv- 
ice under  contract  with  a  municipality  was  held  not  to 
give  rise  to  liability  to  private  citizens.  There,  the  de- 
fendant water  company  had  entered  into  a  contract 


^•^  As  the  court  said  in  the  Lynch  case  [80  Pac.  at  80] : 

[I]t  may  generally  be  accepted  that  a  city  is  not  liable  for 
an  improper  discharge  by  its  officers  of  a  purely  governmental 
function.  .  .  .  the  services  of  [the  fire  department]  are  for 
the  benefit  of  all  persons  who  may  have  property  in  the  city 
limits  capable  of  injury  by  fire.  It  would  seem,  therefore, 
that  in  creating,  maintaining,  and  operating  the  fire  depart- 
ment the  city  was  exercising  governmental  functions. 

This  statement  was  subsequently  approved  by  the  Court  in  the 
Hagerman  case. 
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with  tlie  city  of  Rensselaer  to  supply  water  to,  infer  alia, 
private  homes  aud  the  city's  lire  hydrants.  "While  the 
contract  was  in  force,  a  warehouse  close  to  Moch's  prop- 
erty caught  tire.  The  water  company  was  notitied  of 
the  lire  but  allegedly  failed  "to  supply  or  furnish  suf- 
licieut  (»r  adequate  quantity  of  water,  with  adequate 
pressure  to  stay,  suppress  or  extinguish  the  fire  before 
it  reached  [Moch's  warehouse]".  Moch  then  brought 
suit  against  the  water  company  both  in  contract  and  in 
tort,  relying  on  the  provisions  of  the  contract  between 
the  water  company  and  the  city.  The  trial  court  denied 
a  motion  to  dismiss  the  complaint.  The  Appellate  Di- 
vision of  the  Supreme  Court  of  New  York  reversed  and 
its  determination  was  then  afcmed  by  the  New  York 
Court  of  Appeals.  Judge  Cardozo,  speaking  for  a  unan- 
imous court,  observed  that  no  actionable  duty  rests 
upon  a  city  to  supply  its  inhabitants  with  protection 
against  fire.  As  a  consequence,  a  member  of  the  pul3lic 
could  not  maintain  an  action  by  reason  of  the  water 
company's  contract  to  supply  water  for  fire  hydrants, 
unless  the  contract  showed  that  the  water  company 
had  expressly  agreed  to  be  answerable  to  individual 
members  of  the  public  in  spite  of  the  fact  that  the  city 
itself  wi:iuld  not  have  been  so  answerable  [159  N.E.  at 
rZ^^^].  Judge  Cardozo  went  on  to  point  out.  in  respect 
to  the  action  in  tort,  that  the  so-called ' '  good  Samaritan ' ' 
rule,  previously  laid  down  by  him  in  GJanzer  v.  Shep- 
ard,  233  N.Y.  236, 135  N.E.  275,  276,  was  not  applicable, 
adding  that  [159  N.E.  at  898,  899] : 

The  plaintiff  would  have  us  hold  that  the  de- 
fendant, when  once  it  entered  upon  the  perform- 
ance of  its  contract  with  the  city,  was  brought  into 
such  a  relation  with  every  one  who  roight  poten- 
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Goveniiiieiit  would  be  liable  to  third  persons  in  similar 
circumstances.  Put  in  other  terms,  aiDpellant  must 
show  that,  if  the  national  forest  were  privately  owned 
and  the  extinguishment  of  a  fire  developing  thereon  was 
undertaken  by  the  public  firefighting  body  in  the  area 
(be  it  the  Forest  Service  or  the  state  forest  wardens), 
the  landowner  would  be  held  responsible  for  the  acts  or 
omissions  of  the  fireman  in  the  course  of  the  undertak- 
ing. 

Appellant  cites  no  authority  that  will  support  the 
novel  proposition  that  a  private  individual  can  be  held 
answerable  to  others  for  the  manner  in  which  public 
officers  and  employees  carry  out  their  responsibilities 
to  the  public  at  large.  And,  insofar  as  we  have  been 
able  to  discover,  there  is  none.  On  the  contrary,  it  is 
an  established  principle  that  an  employer  is  not  even 
liable  for  the  wrongful  acts  of  his  own  employees  when 
such  acts  are  done  in  the  capacity  of  a  public  officer 
{e.g.  special  policeman)  rather  than  primarily  in  their 
capacity  as  servant,  McKain  v.  B.  &  0.  B.  Co.,  65  W.  Va. 
233,  64  S.  E.  18 ;  and  see  cases  in  Note,  23  L.E.A.  (N.  S.) 
289.    Cf .  n.  23,  su^^ra,  p.  30. 

2.  Assuming  arguendo  that  a  private  person  in  any 
circimistances  would  be  liable  for  the  spread  of  a  fire 
from  his  land  to  adjoining  lands  due  to  the  negligence 
of  a  public  fireman,  he  would  not  be  so  liable  in  the 
circmnstances  of  this  case.  For,  the  Washington  Su- 
preme Court  in  delineating  the  lando^vner's  statutory 
and  common  law  duty  respecting  fires  not  set  hy  him 
has  emphasized  continually  that  it  arises  only  in  situ- 
ations where  the  fire  originates  on  his  own  property. 
See  e.g.  Sandherg  v.  Cavanaugh  Timber  Co.,  95  Wash. 
556, 164  Pac.  200 ;  Jordan  v.  Spokane  Pc&S.By  Co.,  109 
Wash.  476,  186  Pac.  875;  Walters  v.  Mason  County 
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Logging  Co.,  139  Wash.  265,  246  Pac.  749.  And  those 
other  jurisdictions  in  which  a  landowner  has  any  duty 
at  all  where  the  fire  was  not  started  by  him  place  the 
same  limitation.  See  e.g.,  cases  cited  42  A.  L.  R.  783, 
821  et  seq;  18  A.  L.  R.  2nd  1081,  1097. 

We  have  considered  in  another  connection  some  of 
the  principal  reasons  why  a  right  of  way  granted  to 
a  railroad  is,  for  the  purposes  of  the  statutory  and 
common  law  obligations  resting  upon  the  owner  of  land, 
the  property  of  the  railroad.  See  supra,  pp.  10-16. 
While  we  do  not  discuss  them  anew  at  this  juncture, 
we  think  it  is  important  to  note  that  the  reluctance  of 
courts  to  hold  responsible  the  owner  of  land  upon  which 
a  railroad  right  of  way  is  maintained  is  not  restricted 
to  instances  where  the  claim  is  rooted  in  the  alleged 
presence  of  inflammable  materials  on  the  right  of  way. 
Cf.  p.  15,  supra.  For  while  there  are  innumerable 
cases  holding  the  railroad  accountable  for  its  failure  to 
prevent  the  spread  of  a  fire  developing  on  its  right  of 
way — following  the  very  principle  that  appellant  seeks 
to  apply  against  the  United  States — ^^~  there  has  not 
been  to  our  knowledge  a  single  occasion  upon  which 
the  possessor  of  a  reversionary  interest  has  been  held 
similarly  accountable. 

CONCLUSION 

Appellant  here  would  hold  the  United  States  liable 
under  the  Tort  Claims  Act  for  the  alleged  damage  to  its 
property  flowing  from  a  fire  which  it  concedes  was 


32  See  e.g.,  Jordan  v.  Spokane,  P.  &  S.  Ry.  Co.,  109  Wash.  476, 
186  Pac.  875  and  cases  cited  42  A.  L.  R.  783,  795,  812  et  seq,  18 
A.  L.  R.  2d  1081,  1089,  1091.  These  cases  show  that  if  the  fire  did 
not  originate  through  the  negligence  of  the  railroad  it  is  liable 
only  for  the  failure  to  exercise  due  care  to  prevent  its  spread. 
Absolute  liability  generally  is  imposed  in  circumstances  where  the 
fire  was  due  to  improper  operation  of  a  locomotive. 
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set  ])y  an  iin])roperly  operated  Port  Angeles  Western 
Railroad  locomotive  on  the  Railroad's  improperly 
maintained  right  of  way  across  the  national  forest  and 
which,  as  the  complaint  itself  shows,  was  fought  by 
tlie  Forest  Service  in  the  capacity  of  a  public  fireman. 
As  the  District  Court  correctly  perceived,  its  claim  has 
no  substance  when  viewed  in  the  light  of  the  statutory 
and  conmion  law  duties  of  a  private  landowner  in  the 
State  of  Washington,  and  in  the  light  of  the  scope  of 
the  Government's  waiver  of  immunity  from  suit  in 
tort  reflected  by  the  Tort  Claims  Act. 

It  is  respectfully  submitted  that  the  judgment  of 
the  court  below  should  be  affirmed. 

Wareen  E.  Burger^ 
Assistant  Attorney  General, 
Charles  P.  Moriarity, 

United  States  Attorney, 
Francis  N.  Cushman, 

Assistant  United  States  Attorney, 
Samuel  D.  Slade, 
Alan  S.  Rosenthal, 
SoNDRA  Kaplan, 

Attorneys,  Department  of  Justice. 

October,  1954. 
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APPENDIX 


1.  The  relevant  provisions  of  the  Federal  Tort  Claims 
Act  are  as  follows: 

28  U.S.C.  1346(b). 

Subject  to  the  provisions  of  Chapter  171  of  this 
title,  the  district  courts,  together  with  the  District 
Court  for  the  Territory  of  Alaska,  the  United 
States  District  Court  for  the  District  of  the  Canal 
Zone  and  the  District  Court  of  the  Virgin  Islands, 
shall  have  exclusive  jurisdiction  of  civil  actions 
on  claims  against  the  United  States,  for  money 
damages,  accruing  on  and  after  January  1,  1945, 
for  injury  or  loss  of  property,  or  personal  injury 
or  death  caused  by  the  negligent  or  wrongful  act 
or  omission  of  any  employee  of  the  Government 
while  acting  within  the  scope  of  his  office  or  em- 
ployment, under  circumstances  where  the  United 
States,  if  a  private  person,  would  be  liable  to  the 
claimant  in  accordance  with  the  law  of  the  iDlace 
where  the  act  or  omision  occurred. 


28  U.S.C.  2674. 

The  United  States  shall  be  liable,  respecting  the 
provisions  of  this  title  relating  to  tort  claims,  in 
the  same  manner  and  to  the  same  extent  as  a  pri- 
vate individual  under  like  circumstances,  but  shall 
not  be  liable  for  interest  prior  to  judgment  or  for 
punitive  damages. 
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2.  The  relevant  provisions  of  the  Revised  Code  of 
Washington  are  as  follows: 

Section  4.24.040  (R.R.S.  §5647). 

Damages  for  negligently  permitting  -fire  to 
spread.  If  any  person  for  any  lawful  purpose 
kindles  a  fire  upon  his  own  land,  he  shall  do  it  at 
such  time  and  in  such  manner,  and  shall  take  such 
care  of  it  to  prevent  it  from  spreading  and  doing 
damage  to  other  persons'  property  as  a  prudent 
and  careful  man  would  do,  and  if  he  fails  so  to  do 
he  shall  be  liable  in  an  action  to  any  person  suffer- 
ing damage  thereby  to  the  full  amount  of  such 
damage. 

Section  76.04.370  (R.R.S.  §  5807) 

Abatement  of  fire  hazards — Recovery  of  cost. 
Any  land  in  the  state  covered  wholly  or  in  part 
by  inflammable  debris  created  by  logging  or  other 
forest  operations,  land  clearing,  or  right-of-way 
clearing  and  which  by  reason  of  such  condition  is 
likely  to  further  the  spread  of  fire  and  thereby  en- 
danger life  or  property,  shall  constitute  a  fire  haz- 
ard, and  the  owner  thereof  and  the  person  respon- 
sible for  its  existence  shall  abate  such  hazard.  If 
the  state  shall  incur  any  expense  from  fire  fighting 
made  necessary  by  reason  of  such  hazard,  it  may 
recover  the  cost  thereof  from  the  person  respon- 
sible for  the  existence  of  such  hazard  or  the  owner 
of  the  land  upon  which  such  hazard  existed,  and 
the  state  shall  have  a  lien  upon  the  land  therefor 
enforceable  in  the  same  manner  and  with  the  same 
effect  as  a  mechanic's  lien.     Nothing  in  this  sec- 
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tion  shall  apply  to  land  for  which  a  certificate  of 
clearance  has  been  issued. 

If  the  owner  or  person  responsible  for  such  haz- 
ard refuses,  neglects,  or  fails  to  abate  the  hazard, 
the  supervisor  may  summarily  cause  it  to  be  abated 
and  the  cost  thereof  may  be  recovered  from  the 
owner  or  person  responsible  therefor,  and  shall 
also  be  a  lien  upon  the  land  enforceable  in  the  same 
manner  with  the  same  effect  as  a  mechanic's  lien. 
The  summary  action  may  be  taken  only  after  twenty 
days '  notice  in  writing  has  been  given  to  the  owner 
or  reputed  owner  of  the  land  on  which  the  hazard 
exists  either  by  personal  service  or  by  registered 
letter  addressed  to  him  at  his  last  known  place 
of  residence. 

Section  76.04.450  (R.R.S.  §  5818) 

Olympic  Peninsula  Area  Protection.  All  forests 
and  timber  upon  all  land  in  the  state,  lying  west  of 
a  line  one  mile  west  of  the  eastern  boundary  of 
range  ten  west  of  the  Willamette  Meridian  and 
north  of  the  north  boundary  line  of  Grays  Harbor 
county,  shall  be  protected  and  preserved  from  the 
fire  hazard  caused  by  reason  of  the  unusual  quan- 
tity of  fallen  timber  upon  such  land.  It  shall  be 
unlawful  for  any  person  to  do  any  act  which  shall 
expose  any  of  the  forests  or  timber  upon  such  land 
to  the  hazard  of  fire. 
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For  the  Nimtli  Circuit 


Rayonier  Incorporated,  a  corporation, 

Appellant, 

vs. 

United  States  of  America,        Appellee. 


No.  14329 


Upon  Appeal  from  the  United  States  District  Court, 

Western  District  of  Washington, 

Northern  Division 


BRIEF  OF  APPELLANT 


(Note :  For  convenience,  appellant  sometimes  is  referred 
to  herein  as  Rayonier  and  appellee  sometimes  is  referred 
to  as  the  Government  or  the  United  States  or  the  Forest 
Service.  For  brevity,  the  amended  complaint  sometimes 
is  referred  to  as  the  complaint. 

(Many  Federal  and  Washington  State  statutes 
referred  to  in  this  brief  are,  for  convenience,  set  forth 
in  full  in  the  appendix  hereto.) 

JURISDICTION 

Jurisdiction  of  the  District  Court  for  this  action  is 
claimed  and  acquired  under  Title  28,  U.S.C.  §§  1346(b) 
and  2671  through  2680,  inclusive,  commonly  known  as 
the  Federal  Tort  Claims  Act,  the  United  States  of 
America  being  defendant,  and  is  also  claimed  and  ac- 
quired because  the  acts  and  omissions  complained  of  by 
Rayonier  and  the  damage  to  Rayonier 's  property  de- 
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scribed  in  the  complaint  occurred  within  the  Western 
District  of  Washington,  Northern  Division  (R.  3). 

Jurisdiction  of  this  Court  is  claimed  and  acquired 
under  Title  28,  U.S.C.  §§  1291  and  1294(1).  The  Gov- 
ernment moved  to  "dismiss  the  action  because  the 
amended  complaint  fails  to  state  a  claim  against  the 
Government  upon  which  relief  can  be  granted"  (R.  49) . 
The  District  Court  granted  the  motion  to  dismiss  and, 
Rayonier  having  elected  to  stand  on  its  amended  com- 
plaint, dismissed  said  amended  complaint  with  preju- 
dice (R.  66-67).  The  order  of  dismissal,  therefore,  was 
a  final  order  and  appealable  to  this  Court.  Notice  of 
appeal  was  duly  given  and  filed  (R.  67)  and  the  record 
in  the  District  Court  was  duly  filed  in  this  Court  (R.  71). 

There  are  no  treaties  of  the  United  States  or  statutes 
the  validity  of  which  is  involved. 

STATEMENT  OF  THE  CASE 

The  complaint  has  been  carefully  drawn  and  worded 
and  we  urge  full  reading  thereof  (R.  3-33). 

This  is  a  suit  for  damages  caused  by  a  forest  fire 
which  burned  on  September  20,  1951,  and  for  several 
days  thereafter.  After  the  fire  broke  out  on  September 
20th,  there  was  little  that  anyone  could  do  to  stop  it. 
The  torts  on  which  liability  is  claimed  occurred  prior 
to  that  date,  but  were  the  direct  and  proximate  cause 
of  the  fire  damage. 

Boiled  down,  the  Government's  liability  is  that  of  a 
landowner  who  knowingly  permitted  nuisance  and  fire 
hazardous  conditions  and  practices  on  its  land,  contrary 
to  law  and  statute,  and  whose  employees,  with  full 


knowledge  of  the  dangerous  conditions  and  risks  in- 
volved and  having  full  means  at  their  disposal  to  elimi- 
nate or  greatly  minimize  the  risks,  nevertheless  negli- 
gently and  without  due  care,  failed  to  take  action  to 
prevent  a  fire  which  started  on  its  property  on  August 
6th,  failed  to  contain  and  control  it  in  its  preliminary 
stages,  and  failed  to  pursue  and  extinguish  the  resultant 
smoldering  fires  which  burned  for  forty  days  and  which, 
on  September  20th,  spread  and  broke  into  a  cata- 
strophic blaze. 

The  amended  complaint  alleges,  among  other  things, 
the  following: 

The  United  States  owns  and  operates  extensive  stands 
of  timber  and  lands  under  the  administration  of  the 
I^'orest  Service  of  the  Department  of  Agriculture,  the 
same  being  held  and  operated  for  pecuniary  gain  and 
profit,  that  is,  in  a  "proprietary"  rather  than  "govern- 
mental" capacity.  The  Government  is  a  timber  and 
landowner  and  operator  just  as  are  Rayonier  and  other 
private  parties  in  the  area  involved  in  this  suit  (R.  5-6). 

On  and  for  many  years  prior  to  August  6,  1951,  the 
Government  owned  lands  across  which  was  a  railroad 
right  of  way  of  the  Port  Angeles  Western  Railroad,  but 
the  right  of  way,  as  well  as  the  adjacent  lands,  were 
subject  to  control  and  access  by  the  Government.  On 
the  right  of  way  and  adjacent  lands  of  the  Government 
were  accumulations  of  logging  and  clearing  debris,  rot- 
ten ties,  dry  grasses,  brush  and  trees  which  constituted 
a  nuisance  under  the  statutes  of  Washington  and  were 
a  fire  hazard,  all  of  which  the  Forest  Service  employees 
knew.  The  railroad  company  operated  defective  and 


deficient  equipment  over  the  right  of  way  and  failed  to 
have  its  passing  trains  followed  by  a  speeder  or  other 
equipment  to  watch  for  fires  that  might  be  caused  by 
the  train,  contrary  to  the  requirements  of  Washington 
statutes,  all  of  which  was  known  to  the  Forest  Service 
employees  (R.  11-13). 

About  noon,  Augiist  6,  1951,  approximately  six  spot 
fires  caused  by  a  passing  train  started  on  and  in  the 
vicinity  of  the  right  of  way  on  Government  lands.  Five 
of  them  were  soon  extinguished  and  the  sixth  could  have 
been  but  wasn't.  The  fire  continued  to  spread  and  by 
nightfall  covered  about  sixty  acres,  where  it  was  con- 
fined and  controlled.  It  could  have  been  extinguished 
but  wasn't.  About  2:30  p.m.  on  August  7th,  the  fire 
broke  away  and  spread  over  a  1600-acre  area  of  logged- 
off  lands.  The  fire  in  the  1600-acre  area  was  contained 
and  controlled  by  August  11th  (R.  12-15).  It  remained 
in  smoldering  form  until  the  early  hours  of  September 
20th,  when  sparks  from  it  blew  into  the  nearby  slash 
and  timber  and  a  tremendous  forest  fire  resulted  which 
burned  an  area  ranging  up  to  five  miles  in  a  north- 
south  direction  and  twenty  miles  in  an  east-west  direc- 
tion (R.  15,  18-25).  That  fire  caused  the  damage  com- 
plained of  (R.  29). 

Fire  fighting  activities  were  under  the  exclusive  su- 
pervision and  control  of  the  District  Ranger  and  his 
subordinates  in  the  Forest  Service  (R.  13-14).  Fifteen 
negligent  acts  and  omissions  proximately  causing  the 
damage  are  alleged  (R.  26-29).  Without  hereby  waiving 
any  of  the  claims  of  negligence  or  intending  to  limit 
them,  the  negligence  may  generally  be  classified  as  f  ol- 


lows:  Permitting  the  long  continued  existence  of  fire 
hazardous  conditions  on  the  Government's  lands,  con- 
trary to  the  statutes  of  the  State  of  Washington  (R. 
11-12,  7-8)  ;  permitting  the  operation  of  defective  and 
deficient  equipment  on  those  lands  by  the  Port  Angeles 
Western  Railroad,  and  permitting  improper  practices 
by  the  railroad,  all  of  which  constituted  fire  hazards  and 
were  contrary  to  statute  (R.  11-13,  7-8)  ;  failing  to  con- 
trol and  completely  extinguish  the  fire  in  each  of  its 
three  early  stages,  that  is,  at  the  spot  fire  stage,  the 
60-acre  stage,  and  the  1600-acre  stage  (R.  15,  17-26)  ; 
failing  to  use  sufficient  men  and  equipment  and  ade- 
quate methods  to  control,  hunt  out  and  extinguish  all 
fire,  although  sufficient  men,  equipment  and  water  were 
at  all  times  available  and  there  was  ample  time  in  which 
to  perform  the  work  (R.  18) ;  and  lastly,  in  continuing 
negligent  and  inadequate  practices  in  the  face  of 
weather  conditions,  weather  forecasts,  fuel  conditions, 
topography,  and  the  tremendous  value  of  property 
which  was  in  jeopardy  because  of  the  smoldering  fire 
(R.  10,  20-21,  23). 

The  Government's  land  and  timber  need  looking  after 
just  as  do  the  land  and  timber  owned  by  private  parties. 
Like  private  property  owners,  the  Government  employs 
caretakers  whose  duties  are  many  and  varied.  As  care- 
takers, the  District  Ranger  and  his  crew  had  the  duty 
to  see  that  the  Government's  lands  were  maintained 
and  kept  in  the  manner  required  of  all  such  landowners 
by  the  law  and  the  statutes  of  the  State  of  Washington ; 
to  patrol  and  inspect  all  lands  in  the  area ;  to  discover, 
eliminate  and  abate  conditions  thereon  which  constitut- 
ed fire  hazards ;  to  watch  for  the  outbreak  of  fire,  and 
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when  fire  occurred  within  the  area,  to  fight  and  use 
every  reasonable  effort  to  control  and  extinguish  the 
same;  and  to  supervise,  direct  and  control  activities  in 
fighting  and  suppressing  such  fires.  They  had  the  au- 
thority and  power  to  hire  men  and  equipment  to  fight 
fires,  and  to  summon  and  impress  help  to  prevent,  sup- 
press and  control  fires  (R.  8-10,  16-18). 

A  large  area  of  lands,  including  those  mentioned  in 
the  complaint,  had,  by  contract  between  the  Forest 
Service  and  the  State  of  Washington,  been  established 
as  a  Forest  Service  Protective  Area.  By  said  contract 
the  Forest  Service  agreed  to  protect  said  area  against 
fire  and  to  take  immediate,  vigorous  action  to  control 
all  fires  originating  on  or  threatening  such  lands.  The 
contract  also  provided,  among  other  things,  as  follows 
(R.  6-7)  : 

^'9.  Nothing  herein  contained  shall  be  under- 
stood to  impair  the  right  of  the  United  States,  the 
State  of  Washington,  or  any  person  or  corporation 
to  recover  the  costs  of  suppression  and  damages  on 
account  of  fires  resulting  from  the  negligent,  wil- 
ful, or  unlawful  act  of  any  forest  landowner  or 
timber  operator  within  said  protective  units  or  any 
other  person  or  corporation,  or  to  impair  any  other 
rights  of  similar  nature  under  the  Washington 
Forestry  Laws,  under  the  Federal  laws,  or  under 
general  law. ' ' 
Protection  and  preservation  of  the  forests  is  a  mat- 
ter of  first  concern,  both  to  the  residents  of  the  area  and 
to  the  timber  and  mill  operators.  As  a  consequence, 
men  willingly  and  voluntarily  respond  to  calls  for  as- 
sistance in  fighting  fires,  and  owners   of   equipment 
willingly  and  voluntarily  furnish  their  equipment.   A 


Fire  Suppression  Plan  for  the  Forest  Service  Pro- 
tective Area  had  previously  been  adopted  and  approved 
by  the  Supervisor  of  the  Olympic  National  Forest,  and 
was  to  be  followed  and  employed  by  the  District  Ranger 
and  his  subordinates.  That  Plan  was  in  effect  at  all 
times  involved.  The  Plan  included,  among  other 
things,  a  list  of  privately  employed  men  who  and 
privately  owned  equij)ment  which  were  available  to  fight 
and  suppress  any  fire  within  the  Area,  and  the  method 
of  getting  such  men  and  equipment  to  the  scene  of  the 
fire.  Additional  men  and  equipment  were  also  avail- 
able. The  Plan  contemplated  that  the  District  Ranger 
and  his  subordinates  would  call  upon  and  use  all  men 
and  equipment  necessary  to  suppress  and  extinguish 
fires,  and  it  was  one  of  the  District  Ranger's  duties  to 
do  so.  The  Forest  Service  did  not  own,  maintain  or 
operate  a  fire  department  or  fire  fighting  organization 
as  such,  but,  just  as  other  owners  of  timber  and  timber- 
lands  in  the  area,  it  had  some  men  and  equipment  avail- 
able to  fight  fires,  and  knew  where  additional  men  and 
equipment  could  readily  and  quickly  be  obtained 
(R.  16-18). 

There  are  two  rivers  in  and  adjacent  to  the  1600-acre 
area  which  could  provide  more  than  enough  water  to 
supply  all  conceivable  requirements  in  fighting  the  fire. 
There  were  useable  and  safe  roads  both  within  the  1600- 
acre  area  and  the  lands  adjacent  thereto  providing  ac- 
cess to  all  parts  of  it.  The  nearby  railroad  could  also  be 
utilized  (R.  19-20). 

Fires  smolder  and  burn  in  debris,  logs  and  stumps 
for  long  periods  with  no  visible  flame.  That  was  the  con- 
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dition  whicli  continued  in  the  1600-acre  area  from  Au- 
gust lltli  to  September  20th,  when  the  fire  broke  away 
(R.  21-22).  The  Forest  Service  employees  knew  this. 
They  could  have  combed  the  area,  and  especially  the 
key  points,  with  men  and  equipment  to  search  out  and 
extinguish  all  such  smoldering  fire  (R.  6-9,  21-23).  Not- 
withstanding this,  notwithstanding  the  extremely  dry 
and  hazardous  conditions  which  had  prevailed  for  four 
months  prior  to  August  and  during  all  times  mentioned 
in  the  comialaint,  and  notwithstanding  the  extensive 
stands  of  timber  which  were  imperiled,  the  Forest  Serv- 
ice did  practically  nothing  for  the  forty  days  from  Au- 
gust 11th  to  September  20th  (R.  10,  4-5,  21). 

Northeasterly  winds  are  not  uncommon  in  the  area. 
They  are  dry  winds,  decreasing  the  humidity  and  in- 
creasing the  fire  hazard.  Such  winds,  sweeping  over  the 
1600-acre  area,  would  naturally  carry  sparks  westerly 
and  southerly  into  the  big  timber.  On  September  13th, 
such  a  wind  blew  sparks  out  of  smoldering  debris  near 
the  westerly  boundary  of  the  1600-acre  area,  causing  a 
fire  close  by.  That  incident  was  observed  and  occurred 
when  men  were  present,  and  as  a  consequence  the  fire 
was  extinguished  (R.  20-23). 

,; .  With  full  knowledge  of  all  of  the  foregoing,  the  Dis- 
trict Ranger,  Sanford  Floe,  and  his  assistants,  em- 
ployed only  a  few  men  and  a  few  items  of  equipment 
and  tools  during  the  forty  days,  keeping  the  area  most- 
ly on  a  patrol  basis  during  the  day  and  maintaining  no 
men  on  the  job  and  no  lookouts  after  the  normal  work- 
ing day  (R.  21-25). 

In  spite  of  weather  forecasts  of  northeasterly  winds 


and  decreasing  humidity,  the  same  indifferent  practice 
was  followed  by  the  Forest  Service  employees  on  Sep- 
tember 19th  and  20th.  The  anticipated  wind  blew  sparks 
from  the  1600-acre  into  the  adjoining  slash  and  timber, 
and  the  big  fire  was  under  way  (R.  20-26). 

Rayonier's  timber,  lands,  railroad,  bridges,  telephone 
system  and  other  property  were  damaged  or  rendered 
useless  by  the  fire  and  Rayonier  incurred  expenses  in 
connection  therewith,  for  which  recovery  is  sought  (R. 
29-33). 

The  District  Court  granted  appellee's  motion  to  dis- 
miss the  amended  complaint,  with  prejudice,  on  the 
ground  that  it  fails  to  state  a  claim  against  appellee 
upon  which  relief  can  be  granted  (R.  66).  This  appeal 
is  from  the  order  granting  the  motion. 

SPECIFICATIONS  OF  ERROR 

The  District  Court  erred : 

1.  In  granting  the  motion  to  dismiss  the  amended 
complaint  and  in  dismissing  the  amended  complaint  (R. 
66-67)  ; 

2.  In  finding  that  the  Forest  Service  employees,  of 
whose  negligent  acts  and  omissions  complaint  is  made, 
were  public  firemen  (R.  38-39)  ; 

3.  In  holding  that  because  the  Forest  Service  em- 
ployees were  public  firemen  the  case  at  bar  is  controlled 
by  Dalehite  v.  United  States,  346  U.S.  15,  97  L.Ed.  1427, 
73  S.Ct.  956  (1953)  (R.  37)  ; 

4.  In  holding  that  notwithstanding  the  Federal  Tort 
Claims  Act  the  doctrine  of  immunity  from  liability  for 
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negligence  of  firemen  which  is  applicable  to  municipali- 
ties is  also  applicable  to  the  Federal  Government ; 

5,  In  holding  that  the  Federal  Government  is  im- 
mune from  liability  for  several  negligent  acts  and  omis- 
sions simply  because  its  public  firemen  were  involved 
in  some  but  not  all  thereof,  even  though  the  negligence 
complained  of  includes : 

Negligent  and  unlawful  conditions  and  practices 
existing  and  occurring  on  lands  owned  and  operated 
by  the  United  States  for  ]3ecuniary  gain  and  profit, 
and 

Negligent  acts  and  omissions  of  federal  em- 
ployees in  performing  or  failing  to  observe  and 
perform  duties  required  of  a  landowner  by  the  law 
and  statutes  of  the  State  of  Washington. 

SUMMARY  OF  ARGUMENT 

1.  All  well  pleaded  allegations  of  the  complaint  are 
deemed  admitted.  The  complaint  must  be  construed  in 
a  light  most  favorable  to  plaintiff. 

2.  The  Federal  Tort  Claims  Act  states  that  the  Unit- 
ed States  shall  be  liable  in  tort  "  *  *  *  in  the  same  man- 
ner and  to  the  same  extent  as  a  private  individual  under 
like  circumstances  *  *  *  "  (28  U.S.C.  Sec.  2674)  and 
a  *  *  *  under  circumstances  where  the  United  States,  if 
a  private  person,  would  be  liable  to  the  claimant  in  ac- 
cordance mth  the  law  of  the  place  where  the  act  or 
omission  occurred."  (28  U.S.C.  Sec.  1346(b)).  A  pri- 
vate individual  standing  in  the  place  of  the  United 
States  under  the  circumstances  alleged  in  the  amended 
complaint  would  be  liable  to  appellant  under  Wash- 
ington law. 
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3.  The  essential  elements  of  actionable  negligence 
are  the  existence  of  a  duty,  a  breach  thereof,  and  result- 
ing injury. 

a.  A  private  individual  under  like  circumstances 
would  owe  a  duty  and  be  liable  to  Rayonier : 

Under  common  law,  by  which,  if  defendant's 
conduct  threatens  harm  to  plaintiff  which  a  reason- 
able man  could  foresee,  the  defendant  owes  plain- 
tiff a  duty.  This  duty  would  exist  in  such  individual, 
both  as  a  landowner  and  as  a  volunteer.  This  prin- 
ciple api3lies  with  even  greater  force  where  the  act- 
ing party  (such  as  the  Forest  Service  employees 
acting  in  this  case)  has  superior  knowledge  of  the 
possible  harm. 

Under  the  sf  at  ides  of  the  State  of  Washington. 

Under  contract  between  the  State  of  Washing- 
ton and  the  Forest  Service  by  which  the  Forest 
Service  undertook  to  fight  and  suppress  the  fire.  It 
is  immaterial  whether  Rayonier  could  sue  the  Unit- 
ed States  under  the  contract.  The  latter 's  duty  ex- 
tends to  Rayonier.  A  private  individual  could  have 
been  party  to  such  contract  instead  of  the  United 
States  because  such  arrangement  is  authorized  by 
both  State  and  Federal  statutes. 

b.  A  private  individual  under  like  circumstances 
would  be  liable  to  Rayonier  because  of  failure  to 
observe  and  comply  with  the  law  and  statutes  of  the 
State  of  Washington  and  because  of  the  many 
negligent  acts  and  omissions  alleged  in  the  com- 
plaint. 

c.  Rayonier  was  damaged  as  a  direct  and  proxi- 
mate result  of  the  breach  of  the  several  foregoing 
duties,  and  of  the  negligence,  as  alleged  in  the 
complaint. 

Since  a  private  individual  could  have  been  in  like  cir- 
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cumstances  and  would  have  been  liable  to  Rayonier 
under  the  law  of  the  State  of  Washington,  it  follows 
that  the  United  States  is  liable. 

4.  The  United  States  has  waived  immunity  from 
tort  liability  in  broad  language,  and  retains  immunity 
only  in  the  instances  excepted  in  28  U.S.C.  §2680.  None 
of  those  exceptions  is  applicable  to  the  case  at  bar.  The 
only  one  urged  by  the  United  States  as  applicable  is 
subsection  2680(a). 

5.  The  acts  and  omissions  complained  of  did  not  in- 
volve exercise  or  performance  of  a  discretionary  func- 
tion within  the  meaning  of  subsection  2680(a). 

6.  Dalehite  v.  United  States,  supra,  is  neither  appli- 
cable to  nor  controlling  of  the  case  at  bar.  The  Court's 
language  must  be  read  in  the  light  of  the  facts  in  that 
case,  which  facts  are  so  different  from  the  case  at  bar 
as  to  render  the  opinion  valueless  as  precedent. 

7.  Under  the  Federal  Tort  Claims  Act,  there  is  no 
justification  for  applying  to  the  Federal  Government 
the  doctrine  of  immunity  of  municipalities  from  lia- 
bility for  torts  committed  in  the  performance  of  a  gov- 
erimiental  function  as  distinguished  from  a  proprietary 
function.  The  Act  recognizes  no  such  distinction  except 
as  the  limited  instances  and  functions  specifically  de- 
scribed in  28  U.S.C.  §2680  might  be  characterized  as 
governmental.  Even  if  principles  of  municipal  law  are 
properly  extended  to  the  case  at  bar,  the  United  States 
would  still  be  liable  because :  (a)  the  acts  and  omissions 
complained  of  were  pursuant  to  a  proprietary  function 
on  lands  owned  and  operated  by  the  United  States  for 
pecuniary  gain  and  profit,  and    (b)    a  municipality 
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would  be  liable  for  failure  to  use  due  care  to  prevent, 
fight  and  extinguish  fire  originating  on  its  lands, 
whether  such  lands  be  held  in  a  governmental  or  pro- 
prietary capacity  and  whether  attended  by  public 
firemen  or  others. 

ARGUMENT 
Parti. 

Construction  of  Complaint 

All  of  the  well  pleaded  allegations  of  fact  in  the 
amended  complaint  are  deemed  admitted  by  appellee's 
motion  to  dismiss/  On  a  motion  to  dismiss  which  chal- 
lenges the  sufficiency  of  an  amended  complaint  to  state 
a  claim  upon  which  relief  can  be  granted,^  the  amended 
complaint  must  be  construed  in  a  light  most  favorable 
to  the  plaintiff,  with  all  doubts  resolved  in  plaintiff's 
favor  and  all  allegations  accepted  as  true.^  Neither  ap- 


'  Rules  12(b)  and  56  of  the  Federal  Rules  of  Civil  Pro- 
cedure. Ledhetter  v.  Farmers  Bank  dc  Trust  Co.,  142 
F.2d  147  (4th  Cir.  1944) ;  certiorari  denied  323  U.S. 
719,  89  L.Ed.  578,  65  S.Ct.  48;  rehearing  denied  323 
U.S.  813,  89  L.Ed.  647,  65  S.Ct.  112 ;  rehearing  denied 
324  U.S.  886,  89  L.Ed.  1435,  65  S.Ct.  682 ;  motion  de- 
nied 325  U.S.  837,  89  L.Ed.  1963,  65  S.Ct.  1189. 

^  Rule  12(b)    (6),  Federal  Rules  of  Civil  Procedure. 


Meredith  v.  John  Deere  Plow  Co.  of  Moline,  89  F. 
Supp.  787  (S.D.  Iowa  1950) ;  affirmed  185  F.2d  481 
(8th  Cir.  1950)  ;  certiorari  denied  341  U.S.  936,  95 
L.Ed.  1364,  71  S.Ct.  856.  See  also  Forstmann  Woolen 
Co.  V.  Murray  Sices  Corporation,  10  F.R.D.  367  at  370, 
where  the  District  Court  for  the  Southern  District  of 
New  York  said : 

*'  *  *  *  under  the  Federal  Rules  a  pleading  should 
not  be  dismissed  unless  it  appears  to  a  certainty  that 
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pellee  nor  the  District  Judge  has  asserted  that  anything 
in  the  amended  complaint  is  not  well  pleaded,  and  this 
Court  may  therefore  accept  as  true  every  fact  alleged. 

Part  II. 

A   Private   Individual   Under   Like   Circumstances,   and 

Therefore  The  United  States,  Would  Be  Liable 

The  Federal  Tort  Claims  Act  states  that  the  United 
States  shall  be  liable  in  tort  "  *  *  *  in  the  same  manner 
and  to  the  same  extent  as  a  private  individual  under 
like  circumstances  *  *  *  "  (28  U.S.C.  Sec.  2674)  and 
u  *  *  *  ^|i2(jer  circumstances  where  the  United  States, 
if  a  private  person,  would  be  liable  to  the  claimant  in 
accordance  with  the  law  of  the  place  where  the  act  or 
omission  occurred."  (28  U.S.C.  Sec.  1346  (b)).  A  pri- 
vate individual  standing  in  the  place  of  the  United 
States  under  the  circumstances  alleged  in  the  amended 
complaint  would  be  liable  to  appellant  under  Washing- 
ton law. 

The  essential  elements  of  actionable  negligence  are 
the  existence  of  a  duty,  a  breach  thereof,  and  resulting 
injury.^ 

A  private  individual  under  like  circumstances  would 
have  owed  a  duty  to  Rayonier :  under  the  common  law 
both  as  a  proprietor  of  land  and  timberlands  and  as  a 
volunteer  (E.  7-8)  ;  under  the  statutes  of  the  State  of 
Washington  (R.  8);  and  under  contract  (R.  6-7). 
Detailed  discussion  of  these  three  duties  follows. 


Prosser  on  Torts,  §30,  Elements  of  Cause  of  Action, 
especially  page  177. 

the  pleader  is  entitled  to  no  relief  under  any  state  of 
facts  which  could  be  proved  in  support  of  the  claim. ' ' 
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A.  Under  common  law,  if  defendant's  conduct  creates  or 
increases  an  unreasonable  risk  of  harm  to  plaintiff 
which  an  ordinary  man  could  foresee,  the  defendant 
owes  plaintiff  a  duty.  In  the  case  at  bar,  this  duty  would 
exist  both  as  a  landowner  and  as  a  volunteer.  This 
principle  applies  with  even  greater  force  where  the 
acting  parties  (such  as  the  Forest  Service  employees 
acting  in  this  case)  have  superior  knowledge  of  the 
possible  harm. 

1 .  Duty  as  landowner. 

After  the  discovery  of  fire  on  his  premises  a  land- 
owner must  exercise  reasonable  care  to  prevent  its 
spread  to  adjoining  lands  and  he  will  be  liable  for  dam- 
ages caused  through  his  failure  to  exercise  such  rea- 
sonable care.  In  the  case  of  Sandberg  v.  Cavanaiigh 
Timber  Co.,  95  Wash.  556,  164  Pac.  200  (1917),  the 
court  used  the  following  language,  commencing  at  page 
558:' 

"The  authorities  convince  us  that  there  may  be 
negligence  such  as  to  render  the  owner  of  premises 
liable  to  his  neighbor  in  his  failure  to  use  due  dili- 
gence in  preventing  the  spread  of  a  fire  originating 
upon  his  own  land  though  it  so  originate  without 
any  act  or  fault  of  his  own.  The  common  law  seems 
to  have  rendered  an  owner  of  premises  on  which 
fire  starts,  regardless  of  the  manner  of  its  starting, 
absolutely  liable  for  damages  which  his  neighbor 
suffers  therefrom,  but  the  harshness  of  this  doc- 

°  To  the  same  effect  is  McCann  v.  Chicago,  Milwaukee  & 
Puget  Sound  Railway  Company,  91  Wash.  626,  158 
Pac.  243  (1916),  and  Jordan  v.  Spokane,  Portland  d 
Seattle  Railway  Company,  109  Wash.  476,  186  Pac. 
875  (1920).  See  also  cases  from  other  jurisdictions 
which  are  included  in  the  following  annotations:  42 
A.L.R.  821,  111  A.L.B.  1149  and  18  A.L.R.2d  1097. 
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trine  has  been  much  modified  in  both  England  and 
this  country  in  recent  times.  In  the  text  11  R.C.L. 
940,  the  learned  editors  state  the  present  day  rule 
as  follows : 

"  'The  general  rule  in  this  country,  as  in  Eng- 
land, is  now  well  settled  that  when  a  private  owner 
of  property  sets  out  fire  on  his  own  premises  for  a 
lawful  purpose  or  when  a  fire  accidentally  starts 
thereon,  he  is  not,  in  the  absence  of  a  statute  to  the 
contrary,  liable  for  the  damage  caused  by  its  com- 
munication to  the  property  of  another,  unless  it 
started  through  his  negligence,  or  he  failed  to  use 
ordinary  skill  and  care  in  controlling  or  extinguish- 
ing it. ' 

"In  Bishop's  Non-Contract  Law,  at  §833,  that 
learned  author  says: 

' '  '  Since  fire,  one  of  the  most  beneficent  servants 
of  man,  does  not  from  its  own  nature  imperil  sur- 
rounding persons  and  objects,  the  careful  setting 
and  keeping  of  it  in  one's  dwelling-house,  shop, 
field,  or  elsewhere,  for  a  useful  purpose,  creates  no 
liability  to  another  injured  by  its  spreading, 
through  some  accident  not  reasonably  to  be  antici- 
pated. But  a  fire  set  or  looked  after  negligently,  if 
by  reason  of  such  negligence  it  communicates  to  a 
neighbor's  property  and  destroys  it,  will  give  the 
neighbor  an  action  for  the  damages. ' 

' '  In  this  text  it  will  be  observed  that  it  is  at  least 
inferentially  stated  that  there  may  be  negligence 
rendering  an  owner  of  premises  liable  in  such  cases 
regardless  of  how  the  fire  starts  upon  his  premises. 
The  reports  furnish  but  few  instances  of  decisions 
being  rendered  wherein  there  is  considered  the 
question  of  the  measure  of  the  duty  of  a  person  on 
whose  premises  a  fire  is  started  by  some  agency 
for  which  he  is  not  responsible  to  prevent  its  spread 
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to  his  neighbor's  property.  The  decisions  touching 
this  exact  question,  however,  seem  to  be  in  harmony 
in  holding  that  there  is  a  measure  of  responsibility 
on  the  part  of  an  owner  growing  out  of  such  a  situa- 
tion which  requires  him  to  use  reasonable  effort  to 
prevent  the  spread  of  a  fire  occurring  upon  his 
premises,  apart  from  his  own  act  or  neglect  attend- 
ing the  starting  of  the  fire,  which  may  render  him 
liable  to  his  neighbor  as  for  negligence." 

This  statement  of  common  law  was  confirmed  in 
Leliman  v.  Maryott  <&  Spencer  Logging  Co.,  108  Wash. 
319, 184  Pac.  323  (1919)  where  the  court  said : 

' '  The  first  question  is  whether  the  appellant  was 
negligent  in  looking  after  the  fire  after  it  had  been 
started  [on  appellant's  lands]  *  *  *.  The  rule  in 
such  cases  ig  that  one  starting  a  fire  on  his  own 
land  is  required  to  exercise  reasonable  care  to 
prevent  it  from  spreading  to  a  neighbor's  land.  If, 
in  this  regard,  he  acts  as  a  reasonably  prudent 
person  would  have  acted  under  like  or  similar  cir- 
cumstances, he  is  not  guilty  of  negligence.  On  the 
other  hand,  if  he  fails  to  so  act,  he  has  not  exercised 
that  degree  of  care  which  the  law  requires  of  him 
and  would  be  chargeable  with  negligence.  *  *  *  " 

In  holding  for  defendant,  the  court  found  there  was  no 
negligence. 

Walters  v.  Mason  County  Logging  Company,  139 
Wash.  265,  246  Pac.  749  (1926),  relied  upon  by  the 
Government  in  the  District  Court,  ruled  in  favor  of  a 
landowner  w^ho  exercised  ordinary  care  and  was  not 
negligent,  the  loss  being  due  to  an  intervening  cause  not 
foreseeable  or  controllable.  Contrary  to  the  Govern- 
ment's contentions  below,  the  Walters  case  supports 
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Rayonier's  theory  of  duty.  The  court  there  said  at  page 

271: 

"In  the  present  case,  the  origin  of  the  fire  was 
known  to  be  upon  respondent's  premises.  The  duty 
of  respondent,  after  notice  of  the  fire  burning  upon 
its  property,  was  the  same  as  if  the  fire  had  been  set 
out  by  respondent  itself.  In  other  words,  its  duty, 
under  the  law  announced  in  the  Jordan  case,  supra, 
was  to  use  all  reasonable  efforts  to  prevent  the 
spread  of  the  fire  to  the  property  of  others.  That  is, 
also,  a  statutory  duty.  Rem.  Comp.  Stat.,  §5647 
(P.C.  §9131-41)  ;  Burnett  v.  Newcomh,  126  Wash. 
192,  217  Pac.  1017."  (R.C.W.  4.24.040.) 

One  who  has  a  duty  to  prevent  or  extinguish  fire 
originating  on  his  lands  must  act  as  a  prudent  and  care- 
ful person  would  do  under  like  circumstances.  In 
Michigan  Millers  Mutual  Fire  Insurance  Company  v. 
Oregon-Washington  Railroad  and  Navigation  Com- 
pany, et  al,  32  Wn.2d  256,  201  P.2d  207  (1948),  the 
Washington  Supreme  Court,  in  holding  a  railroad 
liable  for  a  clearing  fire  started  on  its  right  of  way,  said : 

' '  The  railroads  did  not  have  sufficient  equipment, 
nor  a  sufficient  crew,  and  did  not  display  the  proper 
care  and  caution  in  'handling  and  controlling  such 
a  destructive  agency.'    Under  the  circumstances, 
such  lack  of  care  constituted  negligence." 
See  also  Wood  &  Iverson,  Inc.  v.  Northwest  Lumber 
Company,  138  Wash.  203,  244  Pac.  712  (1926),  con- 
firmed on  rehearing,  141  Wash.  534,  252  Pac.  98  (1927). 

In  the  case  at  bar,  the  Forest  Service  failed  to  use 
sufficient  men  and  equipment  at  all  stages  of  the  fire 
(R.  13,  14,  15,  17,  18,  19,  21,  22,  23,  24,  25,  26,  27,  38 
and  29). 
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2.  Duty  as  volunteer. 

Even  one  who  undertakes  gratuitously  to  render 
services  which  he  should  recognize  as  possibly  affecting 
the  safety  of  another  person's  property  is  liable  in  tort 
if  he  fails  to  exercise  reasonable  care  in  the  perform- 
ance of  said  services.  One  whose  property  may  be  af- 
fected by  services  voluntarily  undertaken  by  such  a  de- 
fendant is  entitled  to  assume  that  the  defendant  will 
perform  said  services  in  a  reasonably  prudent  manner 
and  he  may  rely  upon  such  assumption  and  hold  the  de- 
fendant liable  for  failure  to  exercise  ordinary  care.^ 

In  a  number  of  Federal  Tort  Claims  cases,  the  United 
States  was  held  liable  for  undertaking  and  assuming 
the  performance  of  services."^ 


'  See  2  Restatement  of  the  Law  of  Torts,  §§497,  321,  323 
and  325.  See  also  Prosser  on  Torts,  where  that  author- 
ity, at  page  183,  states  the  rule  as  follows : 

"If  the  defendant's  conduct  threatens  harm,  which 
a  reasonable  man  would  foresee,  to  A,  then  he  is  negli- 
gent toward  A,  and  by  the  great  weight  of  authority  he 
is  liable  for  all  damage  resulting  directly  to  A,  even 
if  the  damage  itself  was  not  to  be  anticipated." 

At  page  194,  Prosser  goes  on : 

"Certainly  a  duty  arises  if  he  has  deprived  the 
plaintitf  of  the  opportunity  of  protecting  himself,  or 
of  the  opportunity  of  obtaining  aid,  or  some  protection 
which  a  third  person  might  have  given  him.  It  may  be 
that  in  cases  where  the  danger  is  extreme,  the  law 
would  go  beyond  this,  and  find  a  duty  whenever  the 
affirmative  conduct  has  begun  to  affect  more  or  less  di- 
rectly and  inmiediately  the  plaintiff's  chances  of  es- 
caping harm  *  *  *." 


'  Ure  V.  United  States,  93  F.Supp.  779  (D.  Ore.  1950), 
where  the  Government  assumed  the  operation  and 
maintenance  of  a  canal;  Brewer  v.  United  States,  108 
F.  Supp.  889 (  M.D.  Ga.  1952),  where  the  United  States 
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In  P.  Dougherty  Co.  v.  United  States,  97  F.Supp.  287 
(D.  Dela.  1951)  the  United  States  was  held  liable  for 
negligence  of  the  Coast  Guard  when  voluntarily  and 
gratuitously  rendering  towing  service  to  a  distressed 
vessel.  The  court  said,  at  page  292 : 

"As  Justice  Cardozo  said  in  Glanzer  v.  Shepard, 
'  It  is  ancient  learning  that  one  who  assumes  to  act, 
even  though  gratuitously,  may  thereby  become 
subject  to  the  duty  of  acting  carefully,  if  he  acts  at 
all. '  In  other  words,  the  mere  fact  that  the  services 
are  rendered  voluntarily  and  without  expectation 
of  reward  does  not  relieve  the  actor  of  the  duty  to 
exercise  some  degree  of  care.  The  general  principle, 
as  already  stated,  is  that  even  a  volunteer  may  be 
held  liable  not  only  for  misconduct  in  rendering 
the  services  which  he  has  undertaken  to  render,  but 
also  for  negligence,  to  some  degree  at  least." 

was  held  liable  when  it  undertook  the  construction, 
maintenance  and  operation  of  a  civilian  swimming 
pool ;  Union  Trust  Co.  of  District  of  Columbia  v.  Unit- 
ed States,  113  F.Supp.  80  (D.D.C.  1953),  where  the 
United  States  was  held  liable  for  negligence  when  it 
assumed  the  function  of  regulating  air  commerce  and 
undertook  the  responsibility  of  regulating  the  flow 
of  traffic  at  a  public  airport;  United  States  v.  Gray, 
199  F.2d  239  (10th  Cir.  1952),  where  the  United  States, 
notwithstanding  the  fact  that  it  had  no  duty  to  care 
for  the  patient,  undertook  to  treat  the  patient  and, 
having  done  so  negligently,  was  held  liable  for  her  in- 
juries. 

See  also  Lacey  v.  United  States,  98  F.Supp.  219 
(D.  Mass.  1951),  where  the  United  States  District 
Court  for  the  District  of  Massachusetts  said : 

"It  is  true  that,  while  the  common  law  imposes  no 
duty  to  rescue,  it  does  impose  on  the  Good  Samaritan 
the  duty  to  act  with  due  care  once  he  has  undertaken 
rescue  operations.''  (Italics  are  the  court's.) 
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3.  Duty  greater  with  superior  knowledge. 

The  principles  stated  above  apply  a  minimum  stand- 
ard for  an  ordinary  defendant,  but  if,  in  fact,  the  de- 
fendant has  superior  knowledge,  conmiensurately 
higher  standards  are  required.^ 

B.  Duty  under  Washington  statutes. 

Rem.  Supp.  1945  §5806,  R.C.W.  76.04.380,  reads  in 
part  as  follows : 

"  *  *  *  The  owner  *  *  *  of  land,  on  which  a  fire 
exists,  or  from  which  it  may  have  spread,  notwith- 
standing the  origin  or  subsequent  spread  thereof 
on  his  own  or  other  lands,  shall  make  every  reason- 
able effort  to  control  and  extinguish  such  fire  im- 
mediately after  receiving  written  notice  to  do  so 
from  the  supervisor,  or  a  warden  or  ranger;  *  *  *  " 
The  Government  had  actual  and  immediate  notice  (R. 
13)  of  the  fire  on  August  6,  1951,  and  undertook  to  act 
promptly  (R.  14).  Formal  written  notice  would  have 
been  a  vain  and  useless  act.  The  Government  contended 
below  that  the  foregoing  statute  pertains  only  to  collec- 
tion by  the  state  from  the  landowner  of  the  cost  of  fight- 
ing fire.  The  contention  is  erroneous.  The  statute  treats 
with  several  subjects,  one  of  which  is  the  imposition  on 
the  owner  of  land  of  the  duty  to  make  every  reasonable 
effort  to  control  and  extinguish  the  fire  on  his  land  and 
to  pursue  and  fight  the  fire  on  other  lands. 


' '  But  if  he  has  in  fact  knowledge,  skill,  or  even  intelli- 
gence superior  to  that  of  the  ordinary  man,  the  law  will 
demand  of  him  conduct  consistent  with  it. ' '  Prosser  on 
Torts,  page  236,  §36.  See  also  2  Restatement  of  the  Law 
of  Torts,  §§289  and  290.  The  Forest  Service  employees 
had  superior  knowledge,  being  professional  foresters. 
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Rem.  Rev.  Stat.  §5807,  R.C.W.  76.04.370,  reads  in 
part  as  follows : 

"Any  land  in  the  State  of  Washington  covered 
wholly  or  in  part  by  inflammable  debris  created  by 
logging  or  other  forest  operations,  land  clearing 
and/or  right  of  way  clearing  and  which  by  reason 
of  such  condition  is  likely  to  further  the  spread  of 
fire  and  thereby  endanger  life  or  property,  shall,  if 
so  declared  by  the  supervisor  of  forestry,  constitute 
a  fire  hazard  and  the  owner  or  owners  thereof  and 
the  person,  firm  or  corporation  responsible  for  its 
existence,  if  such  be  not  the  owner,  are  required  to 
abate  such  hazard  under  the  general  direction  of 
the  supervisor  of  forestry.  *  *  *  " 

Other  statutes  involved  include : 

Rem.  Rev.  Stat.  §2523,  R.C.W.  76.04.220,  which  reads 
as  follows : 

' '  Every  person  who  shall  wilfully  or  negligently 
set,  or  fail  to  carefully  guard  or  extinguish  any 
fire,  whether  on  his  own  land  or  the  land  of  another, 
whereby  the  timber  or  property  of  another  shall  be 
endangered,  or  who  shall  fail  to  respond  to  any 
lawful  summons  to  aid  in  guarding  or  extinguishing 
any  fire,  shall  be  guilty  of  a  misdemeanor. ' ' 

Rem.  Rev.  Stat.  §5818,  R.C.W.  76.04.450,  which  reads 
as  follows : 

"All  forests  and  timber  upon  all  lands  in  the  state 
of  Washington,  lying  west  of  a  line  one  mile  west 
of  the  eastern  boundary  of  range  ten  west  of  the 
Willamette  Meridian  and  north  of  the  north 
boundary  line  of  Grays  Harbor  county,  shall  be 
protected  and  preserved  from  the  fire  hazard  to 
which  they  are  or  may  be  exposed  by  reason  of  the 
unusual  quantity  of  fallen  timber  upon  such  lands. 
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It  shall  therefore  be  unlawful  for  any  person,  firm, 
company  or  corporation,  their  officers,  ag:ents  or 
employees,  to  do  or  commit  any  act  which  shall 
expose  any  of  the  forests  or  timber  upon  such  lands 
to  the  hazard  of  fire. ' ' 

All  lands  involved  in  the  case  at  bar  are  within  the  area 

described  in  §5818. 

Statutes  dealing  generally  with  the  duties  of  land- 
owners and  others  with  respect  to  forest  protection  are 
collected  in  Chapter  76.04  of  R.C.W. 

C.  The  Govemment  had  a  duty  under  its  contract  with  the 
State  of  Washington  to  fight  and  suppress  this  fire^.  It 
is  immaterial  whether  Rayonier  could  sue  the  Govem- 
ment under  the  contract;  the  Government's  duty  to  use 
ordinary  care  extends  to  Rayonier, 

65  C.J.S.  349,  relied  upon  below  by  the  Government, 
in  fact  supports  Rayonier 's  position,  as  follows: 

"  *  *  *  there  are  two  distinct  principles  which 
may  be  invoked  to  fix  liability  for  an  injury  from 
negligence  in  the  performance  of  a  contract  obli- 
gation. The  law  may  impose  duties  additional  to 
those  specified  in  a  contract  or  independent  of  it, 
and  one  may  owe  two  distinct  duties  in  respect  of 
the  same  thing,  one  of  a  special  character  to  a  par- 
ticular individual,  growing  out  of  special  relation 
to  him,  and  another  of  a  general  character  to  those 
who  would  necessarily  be  exposed  to  risks  or  dan- 
ger or  loss  through  the  negligent  discharge  of  such 
duty.  Privity  of  contract  is  not  necessary  where 
the  duty  which  was  breached,  although  connected 
with  the  subject  matter  of  a  contract,  was  not  cre- 


®  Examine  paragraph  VI  of  amended  complaint  (R. 
6-7). 
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ated  by  contract,  as  in  a  case  where  one  who  has 
been  employed  to  perform  certain  work  is  guilty  of 
such  negligence  in  connection  with  the  performance 
thereof  as  to  cause  injury  to  a  person  other  than 
his  employer,  or  where  the  thing  dealt  with  is  in- 
herently dangerous ;  a  fortiori,  privity  of  contract 
is  not  necessary  where  there  is  no  contract  relation. 
' '  The  governing  rule  is  that,  where  a  person  un- 
dertakes to  do  an  act  or  discharge  a  duty  by  which 
the  conduct  of  another  may  be  properly  regulated 
and  governed,  he  is  bound  to  perform  it  in  such  a 
manner  that  those  who  are  rightfully  led  to  a  course 
of  conduct  or  action  on  the  faith  that  the  act  or  duty 
will  be  duly  and  properly  performed  shall  not  suf- 
fer loss  or  injury  by  reason  of  negligent  failure  so 
to  perform  it,  and  the  nature  and  extent  of  the  duty 
assumed  by  a  person  are  factual  matters  to  be 
established  by  proof  of  his  actual  conduct ;  and  lia- 
bility for  negligence  in  the  breach  of  this  duty  is 
in  no  way  dependent  on  the  existence  of  any  privity 
of  contract  between  the  person  guilty  of  the  negli- 
gence, and  the  person  suffering  injury  as  a  result 
thereof. "'° 


^°This  rule  was  approved  by  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit,  in  Western  Auto  Sup- 
ply Agency  v.  Plielan,  104  F.2d  85  (9th  Cir.  1939),  and 
by  the  Washington  Supreme  Court  in  Sheridan  v. 
Aetna  Casualty,  etc.,  Co.,  3  Wn.2d  423,  100  P.2d  1024 
(1940).  Prosser  on  Torts,  page  206,  §33,  says: 

''Liahility  to  Third  Persons 

' '  The  obligation  of  a  contract  runs  only  to  the  par- 
ties designated  by  the  contract.  If  the  defendant  as- 
sumes a  contract  duty  toward  A,  there  is  no  logical 
basis  upon  which  he  may  be  compelled  to  perform  that 
duty  for  B,  unless  the  contract  has  been  entered  into 
expressly  for  the  benefit  of  B,  or  A  should  happen  to 
have  assigned  his  rights.  But  by  entering  into  the  con- 
tract with  A,  the  defendant  may  place  himself  in  such 
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A  private  individual  could  have  been  party  to  a  con- 
tract with  the  State  of  Washington  similar  to  the  above- 
mentioned  contract  to  which  the  Forest  Service  was  a 
party.  Rem.  Rev.  Stat.  §5784,  R.C.W.  76.04.050,  re- 
quires that  the  State  Supervisor  of  Forestry  "shall 

*  *  *  co-operate  in  *  *  *  forest  fire  fighting  and  patrol 

*  *  *  with  *  *  *  the  United  States  *  *  *  and  individuals 
within  the  state  of  Washington  *  *  *."  It  is  under 
authority  of  this  statute  that  the  state  made  the  contract 
with  the  Forest  Service.  The  Forest  Service  also  is 
authorized  to  enter  into  such  contracts,  16  U.S.C.  §565. 

D.   Conclusion  of  Part  II  of  Argument. 

A  duty  was  breached  in  each  of  the  above  respects, 
that  is,  under  common  law  as  a  landowner  and  volun- 
teer, under  statutory  requirements  and  under  con- 
tractual requirements.  A  breach  of  any  one  of  those 
duties  would  be  adequate  to  support  the  claim.  Even 
if  this  Court  were  to  hold  that  any  one  or  more  of  those 
duties  did  not  exist,  there  would  still  be  a  claim  if  any 
one  of  them  did  exist  and  was  breached. 

The  numerous  breaches  are  described  in  the  com- 
plaint (R.  26-29)  and  include  knowingly  permitting 
nuisance  and  fire  hazardous  conditions  and  practices  on 
the  Goveriunent's  land,  failure  to  prevent  the  fire,  fail- 
ure to  contain  and  control  the  fire  in  each  of  its  pre- 

a  relation  toward  B  that  the  law  will  impose  upon  him 
an  obligation  to  act  in  such  a  way  that  B  will  not  be 
injured.  The  action  is  not  upon  the  contract,  since  B  is 
a  stranger  to  it ;  but  the  existence  of  the  contract  does 
not  negative  the  responsibility  of  the  defendant  when 
he  enters  upon  a  course  of  conduct  which  may  affect 
the  interests  of  others. ' ' 
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liminary  stages  and  failure  to  pursue  and  extinguish 
the  fire,  all  with  full  knowledge  of  the  dangerous  condi- 
tions and  risks  involved  and  having  full  means  at  the 
disposal  of  the  Government's  employees  to  eliminate  or 
minimize  the  risks.  Rayonier  was  damaged  (R.  29-33), 
and  such  damage  was  proximately  caused  by  breach  of 
the  Government's  duty  to  Rayonier  (R.  29). 

Clearly,  if  it  were  a  private  person  who  owned  the 
land  and  whose  employees  were  guilty  of  the  acts  and 
omissions  described  in  the  complaint,  that  person  would 
be  liable  to  Rayonier  under  the  allegations  of  the  com- 
plaint and  under  the  law  and  statutes  of  the  State  of 
Washington.  To  date,  we  do  not  understand  Govern- 
ment counsel  to  contend  otherwise.  The  District  Judge, 
in  his  remarks  from  the  bench  in  ruling  on  the  motion 
directed  to  the  original  complaint,  stated  that  in  his 
opinion  there  would  be  a  duty  on  the  Government  and 
a  proper  claim  stated  except  for  the  Judge's  interpre- 
tation of  Daleliite  v.  United  States,  346  U.S.  15,  97 
L.Ed.  1427,  73  S.  Ct.956  (1953),  and  what  he  conceived 
to  be  governmental  immunity  under  the  Dalehite  case 
because  public  employees  were  involved  in  fighting  the 
fire  (R.  41) .  The  Dalehite  case  and  the  "public  firemen" 
question  are  discussed  later  in  this  brief. 

Part  III. 
Extent  of  Waiver  of  Sovereign  Immunity 
A.  Immunity  from  tort  liability  is  waived  in  sweeping 
language. 

Congress  has  waived  the  sovereign  immunity  of  the 
United  States  from  liability  for  its  torts  by  two  sections 
of  the  Tort  Claims  Act.  The  broad  waiver  is  limited  only 
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by  a  third  section.  The  sections  waiving  immunity  are 
as  follows : 

28  U.S.C.  §1346(b)  : 

"Subject  to  the  provisions  of  chapter  171  of  this 
title,  the  district  courts  *  *  *  shall  have  exclusive 
jurisdiction  of  civil  actions  on  claims  against  the 
United  States,  for  money  damages,  accruing  on  and 
after  January  1,  1945,  for  injury  or  loss  of  prop- 
erty, or  personal  injury  or  death  caused  by  the 
negligent  or  wrongful  act  or  omission  of  any  em- 
ployee of  the  Government  while  acting  within  the 
scope  of  his  office  or  employment,  under  circum- 
stances where  the  United  States,  if  a  private  per- 
son, would  be  liable  to  the  claimant  in  accordance 
with  the  law  of  the  place  where  the  act  or  omission 
occurred." 

The  first  paragraph  of  28  U.S.C.  §2674: 

"The  United  States  shall  be  liable,  respecting 
the  provisions  of  this  title  relating  to  tort  claims,  in 
the  same  manner  and  to  the  same  extent  as  a  pri- 
vate individual  under  like  circumstances,  but  shall 
not  be  liable  for  interest  prior  to  judgment  or  for 
punitive  damages." 
The  courts  have  characterized  the  waiver  of  immunity 
as  ' '  clear  and  sweeping. ' '  In  language  followed  by  the 
6th  Circuit^ ^  and  approved  by  the  Supreme  Court,^^ 
this  Court,  the  Ninth  Circuit,  construed  the  Tort  Claims 
Act  as  follows : 

"  *  *  *  The  words  of  the  Act  indicate  a  clear  and 
sweeping  waiver  of  immunity.  *  *  * 

^^Old  Colony  Insurance  Co.  v.  United  States,  168  F.2d 
931  (6th  Cir.  1948). 


'United  States  v.  Yellow  Cah  Co.,  340  U.S.  543,  95  L. 
Ed.  523,  71  S.Ct.  399  (1951). 
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U  I 


The  Government  has  premised  its  position 
largely  on  the  principle  that  statutes  in  derogation 
of  sovereign  immunity  must  be  strictly  construed. 
Where  a  statute  contains  a  clear  and  sweeping 
waiver  of  inmiunity  from  suit  on  all  claims  with 
certain  well  defined  exceptions,  resort  to  that  rule 
cannot  be  had  in  order  to  enlarge  the  exceptions. 

*  *  *  >n3 

In  United  States  v.  Yellow  Cah  Co.^'^  the  Supreme  Court 
reasoned  that  in  a  case  where  there  is  no  immunity  from 
suit  hy  the  Government,  the  Government  should  not  be 
clothed  with  inmumity  from  suits  by  others  against  the 
Government.  In  dealing  with  the  Government's  conten- 
tion for  a  construction  of  the  statute  that  would  have 
defeated  the  claim,  the  Court  used  the  following  lan- 
guage at  page  554 : 

"In  argument  before  a  number  of  District 
Courts  and  Courts  of  Appeals,  the  Government 
relied  upon  the  doctrine  that  statutes  waiving  sov- 
ereign immunity  must  be  strictly  construed.  We 
think  that  the  congressional  attitude  in  passing  the 
Tort  Claims  Act  is  more  accurately  reflected  by 
Judge  Cardozo's  statement  in  Anderson  v.  Hayes 
Construction  Co.,  243  N.Y.  140,  147,  153  N.E.  28, 
29-30:  'The  exemption  of  the  sovereign  from  suit 
involves  hardship  enough  where  consent  has  been 
withheld.  We  are  not  to  add  to  its  rigor  by  refine- 
ment of  construction  where  consent  has  been  an- 
nounced.' " 
28  U.S.C.  §§1346(b)  and  2674  should  be  applied  and 
interpreted  in  harmony  with  the  present  trend  of  legis- 


Employers'  Fire  Ins.  Co.  v.  United  States,  167  F.2d 
655,  656,  657  (9th  Cir.  1948). 


See  note  12,  supra. 
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lative  policy  and  of  judicial  thought  the  direction  of 
which  is  toward  abandonment  of  the  doctrine  of  sover- 
eign immunity.  The  enactment  of  the  Federal  Tort 
Claims  Act  is  conspicuously  indicative  of  this  trend 
and,  in  view  of  the  Federal  Government's  proprietary 
interests  and  its  progressively  larger  involvement  in 
business  in  competition  with  private  individuals  and 
corporations,  the  Act  is  conspicuously  wholesome. ^^ 

The  recent  cases  continue  to  adhere  to  the  foregoing 
rules  of  statutory  interpretation.  In  Gilroy  v.  United 
States,  112  F.Supp.  664,  QQb-QQ  (D.  D.C.  1953),  the 
District  Court  for  the  District  of  Columbia,  speaking 
through  Holtzoff,  District  Judge,  interpreted  the  Act 
as  follows : 

"The  purpose  of  the  Federal  Tort  Claims  Act 
was  to  abrogate  the  immunity  of  the  United  States 
against  suit  in  tort.  Its  purpose  was  to  make  the 
United  States  liable  to  suit  in  tort  in  the  same  man- 
ner as  anyone  else.  Unlike  other  statutes  waiving 
governmental  immunity,  the  Federal  Tort  Claims 
Act  should  be  liberally  construed  in  order  to  effec- 
tuate the  purpose  that  was  intended  by  its  f  ramers. 
The  words,  'as  a  private  individual',  are  not  used 
as  words  of  art  or  as  a  limitation,  but,  rather,  in  a 


'United  States  v.  Shaw,  309  U.S.  495  at  501,  84  L.Ed. 
888  at  892,  60  S.Ct.  659 ;  Keifer  &  Keifer  v.  Recon- 
struction Finance  Corporation,  306  U.S.  381  at  390, 
391,  396,  397,  83  L.Ed.  784  at  789,  790,  793,  59  S.  Ct. 
516;  Federal  Housing  Administration  v.  Burr,  309 
U.S.  242  at  245,  84  L.Ed.  724  at  728,  60  S.Ct.  488 ;  An- 
derson V.  John  L.  Hayes  Construction  Co.,  243  N.Y. 
140,  147,  153  N.E.  28.  The  latter  case  was  cited  with 
approval  by  this  Court  (9th  Cir.)  in  Employers'  Fire 
Ins.  Co.  V.  United  States,  167  F.2d  655  at  656  (9th  Cir. 
1948)  mentioned  above. 
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descriptive  manner  to  indicate  that  the  United 
States  should  be  liable  in  the  same  manner  and  to 
the  same  extent  as  anyone  else. ' ' 
This  quotation  was  approved  by  the  Court  of  Appeals 
for  the  Third  Circuit  in  O' Toole  v.  United  States,  206 
F.2d  912,  918  (3rd  Cir.  1953),  decided  by  Biggs,  Chief 
Judge  of  the  Third  Circuit,  August  10, 1953,  two  months 
after  the  decision  in  the  Dalehite  case,  which  is  dis- 
cussed later  in  this  brief. 

B.  Limitations  on  waiver  of  immunity. 

Having  waived  immunity  from  tort  liability  in  clear 
and  sweeping  language.  Congress  then  defined  in  §2680 
the  only  limitations  on  the  waiver.  That  section  is  quot- 
ed in  full  in  the  Appendix  to  this  brief.  Subsections  (b) 
to  (m),  inclusive,  are  obviously  not  applicable  to  the 
case  at  bar.  If  any  part  of  §2680  is  to  be  applied,  it  must 
be  found  in  subsection  (a).  We  say  that  subsection  (a) 
does  not  apply.  The  Government  says  it  does. 

Section  2680(a)  reads  as  follows : 

"The   provisions   of   this   chapter   and   section 
1346(b)  of  this  title  shall  not  apply  to — 

"(a)  Any  claim  based  upon  an  act  or  omission 
of  an  employee  of  the  Government,  exercising  due 
care,  in  the  execution  of  a  statute  or  regulation, 
whether  or  not  such  statute  or  regulation  be  valid, 
or  based  upon  the  exercise  or  performance  or  the 
failure  to  exercise  or  perform  a  discretionary  func- 
tion or  duty  on  the  part  of  a  federal  agency  or  an 
employee  of  the  Government,  whether  or  not  the 
discretion  involved  be  abused." 
Analysis  of  subsection  (a)  shows  that  it  deals  with  two 
different  types  of  claim  in  which  immunity  is  reserved. 
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1.  The  first  part  of  Section  2680(a). 

The  first  part  of  Section  2680(a)  reads  as  follows : 
"The   provisions   of   this   chapter   and   section 
1346(b)  of  this  title  shall  not  apply  to — 

"(a)  Any  claim  based  upon  an  act  or  omission 
of  an  employee  of  the  Government,  exercising  due 
cwre,  in  the  execution  of  a  statute  or  regulation, 
whether  or  not  such  statute  or  regulation  be  valid 
*  *  *."  (Italics  are  ours) 
It  is  patent  that  the  first  portion  is  not  applicable  to  the 
case  at  bar  because,  first,  the  employees  of  the  Govern- 
ment of  whose  acts  and  omissions  we  complain  were  not 
exercising  due  care,  and  second,  their  acts  and  omissions 
were  not  in  the  execution  of  a  statute  or  regulation. 

Neither  does  this  case  challenge  the  validity  of  any 
statute  or  regulation. 

Therefore,  if  any  part  of  Section  2680(a)  is  appli- 
cable, it  must  be  found  in  the  second  part. 

2.  The  second  part  of  Section  2680(a), 

The  second  part  of  Section  2680(a)  reads  as  follows : 
"The   provisions   of   this   chapter   and   section 
1346(b)  of  this  title  shall  not  apply  to — 

"  (a)  Any  claim  *  *  *  based  upon  the  exercise  or 
performance  or  the  failure  to  exercise  or  perform 
a  discretionary  function  or  duty  on  the  part  of  a 
federal  agency  or  an  employee  of  the  Government, 
whether  or  not  the  discretion  involved  be  abused." 
This  part  of  Section  2680(a)  calls  first  for  the  meaning 
of  "discretionary  function"  and  then  for  a  determina- 
tion of  whether  a  discretionary  function  is  involved. 

There  is  evolving  a  line,  still  somewhat  hazy,  which 
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defines  the  area  of  discretionary  function.  So  far  as  per- 
tinent to  the  case  at  bar  the  area  of  discretionary  func- 
tion ends  at  the  '' detennin-ations  made  hy  executives  or 
administrators  in  establishing  plans,  specifications  or 
schedules  of  operations.  Where  there  is  room  for  policy 
judgment  and  decision  *  *  *y  Dalehite  v.  United  States, 
supra.  The  Court  then  observed  that,  "It  necessarily 
follows  that  acts  of  subordinates  in  carrying  out  the  op- 
erations of  government  in  accordance  with  official  di- 
rections cannot  be  actionable. ' '  In  holding  the  Grovern- 
ment  not  liable,  the  court  said,  "The  decisions  held 
culpable  were  all  responsibly  made  at  a  planning 
rather  than  operational  level  and  involved  considera- 
tions more  or  less  important  to  the  practicability  of  the 
*  *  *  program."  (Emphasis  supplied.) 

The  quoted  portions  of  the  Supreme  Court's  opinion 
summarize  the  conclusions  and  distinctions  made  by  the 
Courts  of  Appeal  and  District  Courts  in  the  construc- 
tion of  this  rather  new  legislation.^^ 

But  once  the  policy  determination  has  been  made  and 
the  plan  has  been  established  by  the  executives  and  ad- 
ministrators, liability  attaches  to  the  tortious  acts  and 
omissions  of  employees  at  the  operational  level,  and  if 
they  fail  to  carry  out  the  plan  as  directed,  or  if  in  carry- 
ing out  the  plan  they  act  in  a  negligent  manner  not  di- 
rected or  specified  by  the  plan,  then  the  Government  is 
liable. 

Thus  in  the  following  cases  where  plans  have  been 
determined,  approved  and  ordered  executed,  the  Gov- 


'See  Dalehite  opinion  footnote  32  and  cases  herein- 
below  cited. 
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ernment  was  held  liable  for  tortious  acts  in  the  execu- 
tion of  the  plan : 

In  Smith  v.  United  States,  116  F.Supp.  801  (D.  Dela. 
1953),  re-argued  specially  after  the  decision  in  the 
Dalehite  case,  and  wherein  it  was  held  that  the  acts  of 
subordinates  which  are  done  contrary  to  the  plan  or 
under  no  plan  at  all  subject  the  Government  to  tort 
liability. 

In  Ure  v.  United  States,  93  F.Supp.  779  (D.  Ore. 
1950),  the  Court  acknowledged  that  the  matter  of 
planning  and  of  constructing  a  large  irrigation  project 
is  discretionary  but  that  the  operation  of  it  after  it  has 
been  completed  and  put  into  service  does  not  involve  a 
discretionary  function. 

See  also  the  cases  involving  the  malpractice  of 
Grovernment  doctors  in  federal  hospitals  in  which  it  is 
held  consistently  that  the  discretionary  function  is  dis- 
charged upon  the  admission  of  the  patient  to  the 
hospital  and  that  thereafter  the  treatment  of  the  patient 
is  non-discretionary:  United  States  v.  Gray,  199  F.2d 
239  (10th  cir.  1952)  ;  Costletj  v.  United  States,  181  F.2nd 
723  (5th  Cir.  1950)  ;  Griggs  v.  United  States,  178  F.2d  1 
(10th  Cir.  1949) ;  DisJiTnan  v.  United  States,  93  F.Supp. 
567  (D.  Md.  1950). 

Other  cases  include  the  military  plane  crash  cases 
wherein  the  pilot's  obvious  and  unusual  discretion  is 
not  considered  the  kind  of  discretionary  function  that 
will  preserve  the  government  from  liability:  United 
States  V.  Praijlou,  208  F.2d  291  (4th  Cir.  1953),  decided 
after  the  Dalehite  case;  United  States  v.  Gaidys,  194 
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F.2d  762  (10th  Cir.  1952)  ;  Uiiited  States  v.  Kesinger, 
190  F.2d  529  (lOtli  Cir.  1951). 

See  also:  DeBonis  v.  United  States,  103  F.Supp.  123 
(W.D.  Pa.  1952) ;  Somerset  Seafood  Co.  v.  United 
States,  193  F.2d  631  (4tli  Cir.  1951)  ;  and  Omam  v. 
United  States,  179  F.2d  738  (lOtli  Cir.  1949). 

Applying  the  foregoing  principles  to  the  case  at  bar, 
it  is  clear  from  the  complaint  that  the  acts  and  omis- 
sions complained  of  were  at  an  operational  level.  We 
do  not  complain  of  the  executive  or  administrative  deci- 
sion to  enter  into  the  agreement  between  the  State  of 
Washington  and  the  Forest  Service,  nor  the  establish- 
ment of  the  Forest  Service  Fire  Protective  Area  (R. 
6-7),  nor  the  establishment  of  the  Fire  Suppression 
Plan  (R.  16),  nor  in  the  Government's  decision  to  ac- 
quire, hold  and  operate  lands  and  timber  for  pecuniary 
gain  and  profit  (R.  5-6). 

Our  complaint  is  that  employees  at  the  operational 
level  failed  to  observe  or  carry  out  those  plans  as  con- 
ceived and  established  by  the  executives  and  adminis- 
trators, and  that  to  the  extent  they  acted  under  such 
plans,  they  did  so  in  a  negligent  manner.  The  District 
Ranger  and  his  assistants  had  no  choice  or  discretion 
as  to  whether  they  would  or  would  not  oversee  the  Gov- 
ernment's lands  or  whether  they  would  or  would  not 
supervise  and  participate  in  fire  fighting  activities ;  that 
was  their  job  and  their  duty.  They  were  lax  and  negli- 
gent in  the  performance  of  their  job. 

In  Smith  v.  United  States,  117  F.Supp.  525  (N.D. 
Calif.  1953),  plaintiff  was  camping  on  a  Forest  Service 
Area  campsite  when  a  rotten  limb  of  a  tree  fell  on  him. 
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The  United  States  was  held  liable  because  the  Forest 
Service  Rangers  had  not  discovered  and  removed  the 
dangerous  limb.  The  court  said,  page  528 : 

"Under  the  evidence  it  would  appear  that  the 
defendant's  employees  were  under  a  duty  of 
ordinary  care  to  eliminate  dangerous  conditions  in 
the  cam]3site  area.  The  testimony  of  these  em- 
ployees indicated  that  they  recognized  that  duty 
and  purported  to  perform  it.  It  further  appears 
that  by  reason  of  their  experience  they  were  in  a 
position  to  have  superior  knowledge  of  the  con- 
ditions and  they  either  failed  to  use  ordinary  care 
in  ascertaining  the  dangerous  condition  of  the 
campsite  area  or  failed  to  use  ordinary  care  in  re- 
moving such  dangerous  condition. ' ' 

From  the  foregoing,  it  is  obvious  that  the  second  part 
of  Section  2680(a)  is  not  applicable  because  no  discre- 
tionary function  or  duty  is  involved. 

It  is  clear  from  the  analysis  so  far  made  in  this  brief 
that  (1)  an  individual  in  like  circumstances  would  be 
liable  for  the  acts  and  omissions  complained  of;  (2)  no 
part  of  28  U.S.C.  §2680  is  applicable,  and  (3)  if  any 
sovereign  immunity  from  these  torts  exists,  it  must  be 
found  outside  the  Federal  Tort  Claims  Act.  We  thus 
come  to  consider  the  reasoning  argued  by  Government 
counsel  in  the  court  below  and  expressed  by  the  District 
Judge  in  granting  the  motion.  This  reasoning  is  prem- 
ised wholly  upon  language  used  in  part  IV  of  the  opin- 
ion in  Dalehite  v.  United  States,  supra,  which  deals  with 
the  so-called  "no  analogous  liability"  theory,  and  with 
municipal  immunity  from  liability  for  acts  of  public 
firemen.  Neither  of  those  theories  is  properly  applied 
to  the  case  at  bar.  Discussion  of  them  follows. 
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Part  IV 

Dalehite  v.  United  States 

No  Analogous  Liability  Theory — Public  Firemen  Theory 

With  reluctance  and  some  misgivings  (R.  37,  41,  55- 
57)  the  District  Judge  felt  constrained  to  adopt  the 
Government's  argument  and  to  dismiss  the  amended 
complaint  because  of  the  following  language  of  the 
Supreme  Court  in  Dalehite  v.  United  States  :^^ 

"As  to  the  alleged  failure  in  fighting  the  fire,  we 
think  this  too  without  the  Act.  The  Act  did  not 
create  new^  causes  of  action  where  none  existed  be- 
fore. 

"  '  *  *  *  the  liability  assumed  by  the  Government 
here  is  that  created  by  "all  the  circumstances,"  not 
that  which  a  few  of  the  circumstances  might  cre- 
ate. We  find  no  parallel  liability  before,  and  we 
think  no  new  one  has  been  created  by,  this  Act.  Its 
effect  is  to  waive  immunity  from  recognized  causes 
of  action  and  was  not  to  visit  the  Government  with 
novel  and  unprecedented  liabilities.'  Feres  v.  Unit- 
ed States,  340  U.S.  135,  142,  95  L.Ed.  152,  158,  71 
S.Ct.  153. 

"It  did  not  change  the  normal  rule  that  an  al- 
leged failure  or  carelessness  of  public  firemen  does 
not  create  private  actionable  rights.  Our  analysis 
of  the  question  is  determined  by  what  was  said  in 
the  Feres  case.  See  28  U.S.C.  §§1346  and  2674. 

"The  Act,  as  was  there  stated,  limited  United 
States  liability  to  'the  same  manner  and  to  the  same 
extent  as  a  private  individual  under  like  circum- 
stances. '  28  U.S.C.  §2674.  Here,  as  there,  there  is  no 
analogous  liability;  in  fact,  if  anything  is  doctri- 
nally  sanctified  in  the  law  of  torts  it  is  the  imnm- 

^^346  U.S.  15  at  43-44,  97  L.Ed.  1427  at  1444-1445,  73 
S.Ct.  956. 
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nity  of  communities  and  other  public  bodies  for  in- 
juries due  to  fighting  fire.  This  case,  then,  is  much 
stronger  than  Feres.  We  pointed  out  only  one  state 
decision  which  denied  government  liability  for  in- 
juries incident  to  service  to  one  in  the  state  militia. 
That  cities,  by  maintaining  fire-fighting  organiza- 
tions, assume  no  liability  for  personal  injuries  re- 
sulting from  their  lapses  is  much  more  securely 
entrenched.  The  Act,  since  it  relates  to  claims  to 
which  there  is  no  analogy  in  general  tort  law,  did 
not  adopt  a  different  rule.  See  Steitz  v.  Beacon,  295 
N.Y.  51,  6i  N.E.2d  704,  163  A.L.R.  342.  To  impose 
liability  for  the  alleged  nonfeasance  of  the  Coast 
Guard  would  be  like  holding  the  United  States  li- 
able in  tort  for  failure  to  impose  a  quarantine  for, 
let  us  say,  an  outbreak  of  foot-and-mouth  disease." 

With  due  respect,  we  suggest  that  the  quoted  lan- 
guage was  unnecessary  to  the  Dalehite  decision  and 
that  its  implications  will  be  discarded  as  precedent  or 
authority  in  determining  the  Government's  liability  for 
torts. 

It  will  be  noted  upon  careful  analysis  that  the  above 
quote  discusses  two  theories,  neither  of  which  is  prop- 
erly applied  to  the  case  at  bar.  One  is  the  "no  analogous 
liability"  theory  and  the  other  is  the  principle  of  im- 
munity of  municipalities  from  liability  for  acts  of  mu- 
nicipally employed  firemen.  We  discuss  these  points 
separately  in  this  part  of  our  argument. 

A.  The  "no  analogous  liability"  argument  is  inapplicable. 

The  "no  analogous  liability"  argument  is  premised 
upon  those  portions  of  two  statutes,  28  U.S.C.  §$1346(b) 
and  2674,  in  which  liability  is  imposed  on  the  Govern- 
ment. 
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"  *  *  *  under  circumstances  where  the  United 
States,  if  a  private  person,  would  be  liable  *  *  *." 
and 

a  *  *  *  ^jj  ^Y\e  same  manner  and  to  the  same  extent 
as  a  private  individual  under  like  circumstances 
*  *  *."  (Italics  supplied) 
The  Dalehite  opinion  quotes  from  Feres  v.   United 
States,^^  and  then  proceeds  from  the  Feres  quotation. 

The  language  of  the  court  in  the  Feres  case  must  be 
read  in  the  light  of  the  facts  of  that  case.  In  the  Feres 
case,  the  plaintiffs  were  members  of  the  Armed  Forces 
on  active  duty  and  not  on  furlough,  and  were  damaged 
by  other  members  of  the  Armed  Forces  likewise  on  ac- 
tive duty  and  acting  in  the  line  of  duty.  Traditionally, 
since  the  maintenance  and  operation  of  a  national  army 
is  governmental  in  its  purest  sense,  the  law  has  always 
held  that  no  member  of  the  Armed  Services  on  active 
duty  may  recover  from  the  Government  for  negligence 
of  others  in  the  Armed  Services  on  active  duty.  No  pri- 
vate person  could  lawfully  raise  and  maintain  an  army 
and  hence  no  private  person  could  lawfully  be  under 
like  circumstances.  Hence  the  above  quotation  from  the 
Feres  case  is  not  inappropriate  as  applied  to  the  facts 
in  that  case,  for  there  could  be  no  parallel  or  like  cir- 
cumstances. 

But  that  is  a  far  cry  from  a  situation  which  involves 
Government  employees  at  an  operational  level  carrying 
out  their  duties  in  a  proprietary  activity  of  the  Govern- 
ment and  for  whose  acts  there  is  commonplace,  analo- 
gous, private  and  civilian  activity  and  liability. 

To  apply  the  Feres  quotation  indiscriminately  would 


-«340  U.S.  135,  142,  95  L.Ed.  152,  158,  71  S.Ct.  153. 
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almost  nullify  the  Tort  Claims  Act  in  its  entirety.  For 
example,  private  persons  do  not  and  cannot  own  and 
operate  a  Post  Office  Department  truck,  yet  the  classic 
example  given  as  one  of  the  tortious  acts  of  a  Govern- 
ment employee  for  which  the  Govermnent  should  be 
liable  is  an  automobile  accident  involving  a  postal 
truck.  Neither  could  a  private  individual  own  and  op- 
erate military  aircraft,-^  military  combat  vehicles,^^  a 
Coast  Guard  signal  tower,^^  or  an  Air  Force  base."^  Yet 
the  Federal  Government  has  been  held  liable  for  tor- 
tious acts  of  its  employees  in  the  performance  of  their 
duties  in  each  such  case. 

Congress  did  not  intend  that  immunity  from  liability 
be  retained  in  situations  where,  simply  from  the  nature 
of  things,  a  private  individual  is  not  likely  to  be  engaged 
in  the  same  occupation.  On  the  contrary,  the  Tort 
Claims  Act  says  that  if  a  private  individual  could  be 
and  were  guilty  of  the  same  acts  and  omissions  as  those 
of  the  Federal  employee  complained  of  (regardless  of 
whether  the  private  person  is  likely  to  be  doing  those 
things),  then  the  Federal  Government  will  answer  for 
torts  of  its  employees.  This  intent  has  been  recognized 
where  the  Government  has  been  held  liable  under  sit- 
uations where  a  private  person,  acting  in  a  private  ca- 
pacity, could  not  possibly  be  in  an  identical  position, 


''United  States  v.  Praytou,  208  F.2d  291   (4th  Cir. 
1953). 

"O'Toole  V.  United  States,  206  F.2d  912    (3rd  Cir. 
1953). 


23 

24  CI 


McGiU  V.  United  States,  200  F.2d  873  (3rd  Cir.  1953). 
Smith  V.  United  States,  116  F.Supp.  801  (D.  Dela. 
1953). 
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e.g.,  the  shooting  of  a  civilian  by  an  Army  guard,^^  the 
shooting  of  a  civilian  by  a  Federal  border  police 
guard,"^  torts  by  agents  of  the  Federal  Alcohol  Tax 
Unit,"^  negligent  or  wrongful  acts  or  omissions  of  Fed- 
eral CAA  employees,"^  the  failure  of  the  Navy  to  prop- 
erly buoy  a  wreck.^^ 

Sections  1346(b)  and  2674  req-uire  the  presumption 
that  a  private  person  could  be  performing  many  acts 
which,  by  their  nature,  and  which,  because  of  the  many 
ramifications  of  our  Government's  activities,  are  not 
and  for  a  long  time  have  not  been  commonly  engaged  in 
by  private  persons. 

There  is  nothing  novel  or  unprecedented  about  the 
liability  of  a  landowner  under  the  law  and  statutes  of 
the  State  of  Washington  for  negligent  acts  and  omis- 
sions of  its  employees.^'*  There  is  nothing  novel  or  un- 
precedented about  the  Government  or  its  subdivisions 
being  held  liable  for  the  unsafe  condition  of  Govern- 
ment-owned property.  There  is  nothing  novel  or  un- 
precedented about  Government  liability  for  fires  start- 
ing on  Government-owned  property. 


^^Cerri  v.  United  States,  80  F.Supp.  831  (N.D.  Cal. 
1948). 

''^United  States  v.  Stewart,  201  F.2d  135  (5th  Cir.  1953). 

^'DeBonis  u.  United  States,  103  F.Supp.  123  (W.D.  Pa. 
1952).  The  government  escaped  liability  on  another 
ground. 
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Union  Trust  Co.  of  District  of  Cohimhia  v.  United 
States,  113  F.Supp.  80  (D.  D.C.  1953) . 


^^ Somerset  Seafood  Co.  v.  United  States,  193  F.2d  631 
(4th  Cir.  1951). 

^°  See  our  Argument,  part  II,  ante. 
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In  the  following  cases  the  courts  have  recognized  that 
as  a  landowner  or  proprietor  the  United  States  had  lia- 
bilities parallel  and  analogous  to  the  liabilities  of  pri- 
vate landowners  and  proprietors : 

Chesapeake  d-  Ohio  Railway  Company  v.  United 
States,  139  F.2d  632  (4th  Cir.  1944),  where  the  United 
States,  suing  a  private  party,  recovered  fire  fighting 
costs  by  virtue  of  the  fact  that  it  was  a  landowner. 

Ure  V.  United  States,  93  F.Supp.  779  (D.  Ore.  1950), 
where  the  court  used  the  following  language  in  speaking 
of  federal  operation  of  an  irrigation  system : 

"A  private  person  would  be  held  upon  the  com- 
mon law  doctrine  of  trespass  and  upon  the  public 
policy  which  underlies  the  statute  and  the  decisions 
of  the  Oregon  Supreme  Court.  Under  these  cir- 
cumstances, there  is  no  reason  why  the  United 
States  should  not  be  liable  under  the  enactment 
subjecting  the  Government  to  tort  liability." 

Reconstruction  Finance  Corporation  v.  Childress,  186 
F.2d  698  (8th  Cir.  1950),  where  the  court  approved  the 
following  language : 

"If  it  [the  government]  comes  down  from  its 
position  of  sovereignty,  and  enters  the  domain  of 
commerce,  it  submits,  itself  to  the  same  laws  that 
govern  individuals  there.  *  *  *  Generally,  in  re- 
spect to  all  the  commercial  business  of  the  govern- 
ment, if  an  officer  specially  charged  with  the  per- 
formance of  any  duty,  and  authorized  to  represent 
the  government  in  that  behalf,  neglects  that  duty, 
and  loss  ensues,  the  government  must  bear  the  con- 
sequences of  his  neglect." 

Ellison  V.  United  States,  98  F.Supp.  18  (D.  Nev. 
1951),  where  the  Federal  Government,  as  the  owner  of 
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ranch  lands  in  Nevada,  was  guilty  for  its  wrongful  di- 
version of  waters. 

Brewer  v.  United  States,  108  F.Supp.  889  (M.D.  Ga. 
1952),  where  the  Government  as  owner  and  operator  of 
an  Air  Force  base  swimming  pool  was  held  to  the  same 
standard  of  care  as  private  swimming  pool  proprietors. 

Smith  V.  United  States,  116  F.Supp.  801  (D.  Dela. 
1953),  where  a  defective  draining  system  in  an  Air 
Force  installation  damaged  the  lessee  of  lower  riparian 
land  and  the  United  States  was  held  liable  in  a  manner 
analogous  to  and  parallel  with  private  upper  riparian 
owners. 

Bowden  v.  United  States,  200  F.2d  176  (4th  Cir. 
1952),  where  the  Government  was  sued  on  the  theory 
that  as  the  owner  of  land,  on  which  there  were  located 
a  Naval  Air  Station  and  an  installation  of  the  National 
Advisory  Committee  on  Aeronautics,  it  had  liabilities 
analogous  to  and  parallel  with  those  of  a  private  land- 
owner. The  plaintiff  did  not  succeed  in  recovering  from 
the  Government  only  because  he  failed  to  prove  negli- 
gence as  a  matter  of  fact,  not  because  his  theory  of  re- 
covery was  invalid  as  a  matter  of  law.  See  also  United 
States  V.  Bowers,  202  F.2d  139  (5th  Cir.  1953),  where 
the  court  expressly  assumed  that  the  theory  of  liability 
founded  upon  proprietary  duties  analogous  with  and 
parallel  to  those  of  private  landowners  was  valid  under 
the  Act. 

McGill  V.  United  States,  200  F.2d  873  (3rd  Cir.  1953), 
where  the  Coast  Guard  was  held  liable  for  the  death  of 
a  child  who  fell  from  an  abandoned  signal  or  watch 
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tower  located  on  the  real  property  owned  by  a  New  Jer- 
sey municipality  but  controlled  by  the  Coast  Guard. 

State  of  Maryland,  for  Use  of  Pumphrey  v.  Manor 
Real  Estate  &  Trust  Co.,  176  F.2d  414  (4th  Cir.  1949), 
where  the  Government  as  owner  and  operator  of  an 
apartment  house  development  was  held  responsible  for 
the  condition  of  the  premises  caused  by  rats. 

Smith  V.  United  States,  117  F.Supp.  525  (N.D.  Calif. 
1953)  where  the  United  States  was  held  liable  to  a 
camper  in  Forest  Service  campsite  for  injuries  caused 
by  dead  branch  falling  from  tree. 

As  a  final  test  of  the  "no  analogous  liability"  theory 
in  the  case  at  bar,  let  us  assume  that  the  positions  of  the 
parties  to  this  lawsuit  were  exactly  transposed,  that  is, 
that  the  United  States  was  the  plaintiff  and  Rayonier 
the  defendant,  and  that  the  conditions,  acts  and  omis- 
sions described  in  the  complaint  were  those  created,  tol- 
erated or  committed  by  Rayonier  and  its  employees.  It 
would  enlighten  this  Court  and  us  if  Government's 
counsel  would  state  whether  there  is  any  reason  in  fact 
or  in  law  why  the  position  of  the  parties  could  not  be 
transposed  in  all  material  respects,  and  whether  Rayo- 
nier would  be  liable  to  the  United  States.  If  the  situa- 
tion could  be  so  transposed,  and  if  Rayonier  would  be 
liable,  then  there  can  be  no  question  but  that  in  the  case 
at  bar  there  is  analogous  and  parallel  liability  to  meet 
any  test  that  might  be  suggested  under  this  theory. 

Of  significance  and  enlightenment  is  the  case  of  Bloe- 
del  Donovan  Lumber  Mills  v.  United  States,  74  F.Supp. 
470  (Ct.  CI.  1947),  decided  by  the  Court  of  Claims  on 
December  1,  1947,  certiorari  denied  without  opinion. 
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335  U.S.  814,  93  L.Ed.  369.  In  that  case  the  plaintife  was 
awarded  damages  caused  by  fire  which  was  set  to  burn 
slash  at  the  direction  of  the  same  District  Ranger  Floe 
who  is  involved  in  the  case  at  bar.  Almost  nine  years  to 
the  day  prior  to  the  fire  involved  in  our  case,  Ranger 
Floe  insisted  that  a  slash  fire  be  set  in  this  same  general 
area  under  very  similar  weather  conditions  and  in  the 
face  of  similar  wind  and  weather  forecasts.  His  decision 
there  was  in  the  performance  of  his  job  as  District 
Ranger  and  was  just  as  much  of  a  governmental  and 
discretionary  function  as  his  job  in  the  case  at  bar.  Cer- 
tainly if  it  had  been  felt  that  his  act  was  in  performance 
of  a  governmental  or  discretionary  function,  or  if  there 
was  no  analogous  liability,  or  if  this  were  a  novel  or 
unprecedented  liability,  the  court  would  not  have  found 
for  the  plaintiff.  Instead,  the  court  said,  page  477 : 

' '  Naturally  the  defendant  could  not  be  held  liable 
for  ordinary  mistakes  or  errors  of  judgment.  These 
are  inevitable.  But  viewing  all  the  evidence  and 
circumstances  we  cannot  escape  the  conclusion  that 
the  action  of  Floe  was  either  arbitrary  or  negligent 
and  that  defendant  is  responsible  for  the  damages 
that  reasonably  could  have  been  foreseen  as  the 
natural  and  probable  result  of  the  action  taken." 

B.  The  doctrine  of  municipal  immunity  from  liability 
for  acts  of  municipally  employed  firemen  is  not  ap- 
plicable. 

The  portion  of  the  Dalehite  decision  quoted  at  the  be- 
ginning of  part  IV  of  our  Argument  suggests  that  there 
should  be  extended  to  the  Federal  Government  the  same 
immunity  from  liability  for  acts  of  public  firemen  as 
exists  under  municipal  law  by  which  municipalities  are 
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immune  from  liability  for  negligence  of  municipal  fire- 
men. We  submit  that  any  such  pronouncement  is  dic- 
tum, is  inept  under  the  Federal  Tort  Claims  Law,  and 
in  any  event  may  not  be  applied  to  the  facts  and  cir- 
cumstances in  this  case. 

1.  Facts  in  the  Dalehite  case  indicate  that  ^'public  firemen 
immunity*^  is  not  properly  involved. 

As  we  get  the  facts  of  the  Daleh  ite  case  from  the  re- 
ported opinions  and  from  the  briefs  filed  in  the  Su- 
preme Court,  the  negligence  complained  of,  so  far  as 
fire  hazards  and  fire  fighting  activities  are  concerned, 
is  generally  as  follows :  Negligence  was  asserted  in  the 
plans  and  specifications  adopted  at  policy-making  and 
administrative  levels  for  carrying  out  the  Foreign  Aid 
Program  and  the  manufacture  and  distribution  of  fer- 
tilizer pursuant  thereto.  The  Court  held  such  negli- 
gence to  be  within  the  discretionary  function  exception, 
having  been  conuiiitted  at  executive  or  administrative 
level.  The  Coast  Guard  was  asserted  to  have  been  negli- 
gent in  failing  to  hunt  for  and  discover  the  improper 
loading  and  storing  aboard  vessels  of  the  explosive  fer- 
tilizer which  ultimately  broke  into  fiame,  and  in  failing 
to  do  anything  about  fighting  the  fire  after  it  started. 
From  the  facts  appearing  and  from  the  arguments  of 
Government  counsel  in  their  Supreme  Court  brief,  it 
seems  there  could  not  have  been  negligence  on  the  part 
of  the  Coast  Guard,  because  one  of  the  essential  ele- 
ments of  actionable  negligence  was  missing,  namely,  a 
duty.  The  property  and  ships  involved  were  not  owned 
by  or  subject  to  the  control  of  the  Government.^^  The 


Dalehite  v.  United  States,  346  U.S.  15  at  22,  97  L.Ed. 
1427  at  1434,  73  S.Ct.  956. 
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places  where  the  ships  were  docked  and  loaded  and 
caught  fire  were  not  under  the  supervision  or  jurisdic- 
tion of  the  Government.  The  fire  prevention  measures 
and  the  fire  fighting  activities  complained  of  were  under 
the  supervision,  direction  and  control  of  the  local  au- 
thorities and  not  of  the  Coast  Guard  or  Federal  Govern- 
ment. There  was  no  statutory  or  regulatory  duty  im- 
posed upon  the  Coast  Guard  which  was  unperformed. 
The  Coast  Guard's  functions  and  participation  were  all 
intended  to  be  permissive  and  not  compulsory.  Hence, 
there  was  no  duty  on  the  Coast  Guard  which  would  sup- 
port an  action  for  negligence.^^  For  these  reasons  it  was 
unnecessary  for  the  Court  to  call  upon  principles  of  mu- 
nicipal law  to  support  its  ruling  in  favor  of  the  Gov- 
ernment. 

2.  The  principle  of  municipal  immunity  from  liability 
arising  out  of  governmental  functions,  including  fire 
fighting,  should  not  be  extended  to  the  Federal  Gov- 
ernment, 

In  the  Dalehite  case,  the  Supreme  Court  said : 

a  *  *  *  jj^  fact,  if  anything  is  doctrinally  sancti- 
fied in  the  law  of  torts  it  is  the  immunity  of  com- 
munities and  other  public  bodies  for  injuries  due 
to  fighting  fire.  *  *  *  That  cities,  by  maintaining 
fire-fighting  organizations,  assume  no  liability  for 
personal  injuries  resulting  from  their  lapses  is 
much  more  securely  entrenched.  *  *  *•  " 
Government's  counsel  argued,  and  the  District  Judge 
reasoned,  on  the  strength  of  that  quotation,  that  since 


'"Supreme  Court  brief  of  the  Government  in  DaleJiite 
V.  United  States,  supra,  pp.  167-170,  pp.  203-4.  See 
also  Petitioner's  Supreme  Court  brief,  pp.  232-236, 
and  Petitioner's  reply  brief,  p.  18. 
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the  Forest  Service  employees  were  hired  by  the  Govern- 
ment they  were  public  employees  and  since  some  of  the 
acts  complained  of  were  in  connection  with  fire  fighting, 
they  were  firemen,  and  hence  public  firemen ;  therefore 
— no  liability  on  the  Federal  Government  (R.  38-39). 

Xowhere  does  the  Tort  Claims  Act  say  that  federal 
immunity  shall  be  the  same  as  or  similar  to  the  immuni- 
ties of  conmaunities  and  cities.  Section  2680  lists  numer- 
ous acts  and  functions  for  which  immunity  from  liabil- 
ity is  expressly  reserved  to  the  Government.  Some  of 
those  would  normally  be  characterized  as  "govern- 
mental" functions  if  they  concerned  municipalities.  If 
Congress  had  intended  that  immunity  be  retained  in  all 
instances  where  it  exists  in  municipal  law  it  would  have 
said  so  in  Section  2680,  or  it  would  have  included  in 
Section  1346(b)  language  somewhat  as: 

"where  the  United  States,  if  a  private  person  or  a 
municipal  corporation,  would  be  liable  *  *  *." 

The  deliberate  care  with  which  the  Federal  Tort 
Claims  Act  was  drafted  and  the  experience  which  lay 
in  other  legislation  which  expressly  waives  federal  im- 
munity, preclude  any  jDOSsibility  of  inadvertent  omis- 
sion of  a  "governmental  function"  or  "public  firemen" 
inmiunity  provision.  The  waiver  of  immunity  is  broad. 
The  retention  of  immunities  is  specific.  The  liability  of 
the  United  States  is  the  same  as  that  of  an  individual 
under  like  circumstances.  The  Supreme  Court  has  said 
that  the  Federal  Tort  Claims  Act 

"  *  *  *  suggests  no  reasons  for  reading  into  it  fine 

distinctions    between    various    types    of    such 

claims.  "^^ 


33  7-7 


United  States  v.  Yellow  Cah  Co.,  3-iO  U.S.  543,  95  L. 
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In  Somerset  Seafood  Co.  v.  United  States,  193  ¥.2d 
631,  (4th  Cir.  1951),  at  635,  the  court  said: 

"  (4)  It  is  suggested  that  it  was  not  intended  to 
impose  liability  on  the  United  States  for  damages 
arising  out  of  the  exercise  of  what  are  essentially 
'governmental'  functions  as  distinguished  from 
those  which  might  be  carried  on  by  private  indi- 
viduals, but  we  think  that  there  is  no  basis  for  such 
distinction.  As  was  said  by  Judge  Roche  in  Cerri 
V.  United  States,  D.C.  N.D.  Calif.,  80  F.Supp.  831, 
833:  'The  defense  that  this  act  does  not  apply  to 
those  cases  wherein  the  negligence  occurred  during 
the  exercise  of  a  sovereign  power  of  the  United 
States,  if  heeded,  would  create  a  twilight  zone  of 
governmental  activities  in  which  the  consent  given 
by  this  statute  could  not  be  applied.  Too  numerous 
are  the  affairs  of  a  purely  governmental  or  sover- 
eign nature,  prohibited  to  or  not  duplicated  by  the 
activities  of  private  individuals,  to  consider  this 
to  be  the  intent  of  Congress.  Certainly,  the  statute 
itself  makes  no  distinction  between  governmental 
activities  of  a  sovereign  nature  and  those  of  a  pro- 
prietary nature,  nor  does  it  include  within  the 
claims  exempted,  28  U.S.C.A.  §943  (under  revision 
of  1948,  28  U.S.C.A.  §2680),  those  of  this  type.' 

' '  The  case  is  favorably  discussed  by  Judge  Yank- 
wich  in  9  F.R.D.  143,  at  page  156  where  he  says: 
'  In  this  respect,  the  opinion  accords  with  the  latest 
decisions  of  the  Supreme  Court  which  do  not  rec- 

Ed.  523,  71  S.Ct.  399  (1951).  In  Cerri  v.  United  States, 
80  F.Supp.  831  (N.D.  Cal.  1948),  in  holding  the 
government  liable  for  negligent  shooting  of  a  civilian 
by  an  Army  guard,  the  court  refused  to  recognize  a 
distinction  between  sovereign  and  proprietary  func- 
tions because  the  Tort  Claims  Act  makes  no  such 
distinction. 
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ognize  in  the  law  of  public  liability  of  the  United 
States  the  distinction  between  governmental  and 
other  capacities.  This  was  put  very  pithily  by  Mr. 
Justice  Frankfurter  in  a  well-known  case:  "Gov- 
ernment is  not  partly  public  or  i^artly  private,  de- 
pending upon  the  governmental  pedigree  of  the 
type  of  a  particular  activity  or  the  manner  in 
which  the  Government  conducts  it."  Federal  Crop 
Ins.  Corp.  V.  Merrill,  1947,  332  U.S.  380,  383,  68 
S.Ct.  1,  92  L.Ed.  10.'  And  in  Keifer  d-  Keifer  v. 
Reconstruction  Finance  Corporation,  306  U.S.  381, 
391,  59  S.Ct.  516,  518,  83  L.Ed.  784,  the  Supreme 
Court,  in  holding  that  a  governmental  corpora- 
tion's liability  to  suit  is  not  to  be  inferred  from 
whether  it  is  or  is  not  doing  the  goverimient  's  work, 
said :  'Congress  has  provided  for  not  less  than  forty 
of  such  corporations  discharging  governmental 
functions,  and  without  exception  the  authority  to- 
sue-and-be-sued  was  included.  Such  a  firm  practice 
is  partly  an  indication  of  the  present  climate  of 
opinion  which  has  brought  governmental  immu- 
nity from  suit  into  disfavor,  partly  it  reveals  a  defi- 
nite attitude  on  the  part  of  Congress  which  should 
be  given  hosiDitable  scope.'  " 

3.  Even  if  the  principle  of  municipal  immunity  for  acts 
of  public  firemen  extends  to  the  United  States,  such 
immunity  does  not  exist  as  to  the  case  at  bar. 

Even  if  there  be  federal  immunity  based  on  ' '  govern- 
mental" function  as  such,  and  hence,  inmiunity  from 
liability  for  acts  of  public  firemen  acting  in  performance 
of  a  governmental  function,  that  is  immaterial  here  for 
several  reasons:  (a)  the  Forest  Service  employees  were 
not  firemen ;  (b)  its  employees  were  not  performing  a 
governmental  function  but  rather  were  engaged  in  a 
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"proprietary"  function;  (c)  even  if  they  were  per- 
forming a  governmental  function,  the  United.  States 
still  had  a  duty  as  landowner  to  fight,  pursue  and 
extinguish  fire  originating  on  its  lands,  and  it  is  im- 
material whether  its  failure  to  do  so  is  the  result  of  acts 
and  omissions  of  public  firemen  or  otherwise;  and  (d) 
the  bases  of  liability  alleged  include  unlawful,  improper 
and  negligent  conditions  and  practices  on  Government 
lands  prior  to  the  time  fire  occurred  and  before  firemen 
as  such  became  involved. 

(a)  The  Forest  Service  employees  were  not  firemen. 

The  District  Ranger  and  his  subordinates,  of  whom 
complaint  is  made,  were  caretakers  of  the  Government 
lands  involved.  As  such  caretakers,  their  duties  were 
many  and  varied,  and  included  carrying  out  of  forestry 
practices,  observation  and  inspection  of  road  construc- 
tion and  logging  operations  in  timber  being  purchased 
from  the  United  States,  checking  on  hunters,  fishermen 
and  recreationists,  giving  information  to  the  public  and 
to  persons  interested  in  the  district  and  its  many 
features  and  activities,  and  in  general  acting  as  care- 
takers of  the  Government's  land  (R.  8).  Their  duties 
also  required  that  they  inspect  and  patrol  the  lands  and 
other  lands  within  the  Forest  Service  Protective  Area 
to  discover,  abate  and  eliminate  conditions  thereon 
which  constituted  fire  hazards,  to  watch  for  the  out- 
break of  fire,  and  when  fire  occurred  within  the  area,  to 
fight  and  use  every  reasonable  effort  to  control  and 
extinguish  the  same  (R.  9).  The  Government  did  not 
own,  maintain  or  operate  a  fire  department  or  fire 
fighting  organization  as  such  in  this  area,  but,  just  as 
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other  owners  and  operators  of  timber  and  timberlands 
in  the  area,  had  men  and  equipment  available  to  fight 
fires  and  knew  where  additional  men  and  equipment  to 
fight  fires  could  readily  and  quickly  be  obtained  (R.  17) . 

The  janitor  or  custodian  of  any  public  building,  or  of 
any  state  or  municipal  liquor  warehouse,  or  of  a 
municipal  carbarn,  or  of  the  restrooms  provided  for 
excursionists  at  the  City  of  Seattle's  Diablo  Dam  power 
development,  should  be  alert  to  fire  and  fire  hazardous 
conditions  on  the  property  in  his  custody.  Is  he  for  that 
reason  a  fireman?  If  fire  breaks  out  in  a  waste  basket 
and  the  custodian  grabs  the  fire  extinguisher  and  puts 
out  the  blaze  (or  fails  to  put  it  out),  is  he  yet  a  fireman? 
Does  the  fact  that  a  fire  extinguisher  hangs  on  the  wall 
make  him  a  fireman  or  the  establishment  a  fire  depart- 
ment ?  Does  the  frequency  of  fires  have  a  bearing  on  the 
question?  (The  Court  will  take  judicial  notice,  we 
believe,  that  forest  fires  do  not  occur  very  often.)  It 
strains  one's  imagination  and  mental  processes  to  say 
that  a  caretaker  is  a  fireman  or  public  fireman  simply 
because  his  duties  include  good  housekeeping  and 
normal  attention  to  fire  danger  when  it  occurs. 

(b)  The  Forest  Service  employees  were  engaged  in 
proprietary  function  of  the  Government, 

The  Government  lands  on  which  the  fire  hazardous 
conditions  and  practices  complained  of  existed,  and  in 
the  Fire  Protective  Area  for  which  the  Forest  Service 
employees  were  caretakers,  were  owned  and  operated 
by  the  Government  for  pecuniary  gain  and  profit,  and 
the  timber  thereon  was  held,  managed,  operated  and 
administered  upon  to  be  sold  to  private  parties  for 
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cutting  for  industrial  and  commercial  purposes,  and  for 
pecuniary  gain  and  profit  to  the  Government. 

If,  under  or  in  spite  of  the  Federal  Tort  Claims  Act, 
it  is  proper  to  extend  municipal  law  and  the  immunities 
thereunder  to  the  Federal  Government,  then  it  is 
equally  proper  and  logical  to  recognize  the  distinction 
made  by  municipal  law  between  governmental  and  pro- 
prietary functions  and  the  exceptions  to  municipal 
immunity  from  liability,  which  exceptions  are  just 
as  "doctrinally  sanctified"  as  the  governmental  im- 
munity rule  itself. 

The  law  of  municipal  corporations  and  their  liabili- 
ties has  grown  throughout  the  years  under  the  peculiar 
wording  of  various  state  statutes  and  municipal 
charters,  and  under  the  doctrine  of  stare  decisis 
peculiar  to  each  jurisdiction,  and  through  application 
of  public  policy  peculiar  to  various  geographical  areas. 
What  is  doctrinally  sanctified  under  the  law  of  muni- 
cipal corporations  in  any  state  is  not,  ijyso  facto, 
sanctified  under  the  Federal  Tort  Claims  Act  to  pre- 
serve federal  immunity  that  Congress  has  abrogated  in 
very  sweeping  terms.  We  have  found  no  state  statute 
waiving  immunity  which  itemizes  with  such  particu- 
larity the  sole  circumstances  under  which  the  immunity 
of  the  municipality  or  of  the  state  will  be  preserved 
such  as  we  find  in  the  Federal  Tort  Claims  Act. 

The  Supreme  Court  in  the  DaJeliite  case  was  cog- 
nizant of  the  exceptions  to  the  general  common  law 
rules  because  the  case  of  Steitz  v.  Beacon,  295  N.Y.  51, 
64  N.E.2d  704,  163  A.L.R.  342,  which  it  cites,  clearly 
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recognizes  an  exception  to  municipal  immunity  doc- 
trinally  sanctified  in  New  York. 

The  introductory  paragraph  of  Section  746  on  Muni- 
cipal Corporations,  63  C.J.S.  29,  states  the  general  rule 
as  follows : 

"Although  the  doctrine  is  repudiated  by  some 
authorities,  generally  a  distinction  is  made  between 
the  public  or  governmental  functions  of  a  munici- 
pal corporation  on  the  one  hand,  and  the  private, 
corporate,  or  proprietary  functions  on  the  other; 
and  liability  is  generally  imposed  for  torts  com- 
mitted in  the  exercise  of  the  latter  functions,  but 
not  for  those  committed  in  the  exercise  of  the 
former. ' ' 
That  section  then  goes  on  to  state  that  some  authorities 
hold  all  functions  of  a  municipal  corporation  are  of  a 
public  or  governmental  nature,  for  which  the  munici- 
pality is  not  liable  in  tort,  and  other  authorities  hold 
that  a  municipal  corporation  should  be  liable  for  its 
torts  regardless  of  the  nature  of  the  function  involved. 
It  then  states  that  the  great  weight  of  authority  holds 
as  stated  in  the  above  quotation. 

Further  citation  of  authority  seems  unnecessary. 
With  few  exceptions,  negligence  occurring  in  a  proprie- 
tary functions  is  actionable.  Even  beyond  that,  munici- 
pal liability  is  not  imconnnon  in  negligence  cases  arising 
out  of  governmental  or  semi-governmental  activities,  as 
for  example,  liability  for  unsafe  street  conditions,  water 
system  failures,  sewage  and  drainage  defects,  and  auto- 
mobile accidents  where  the  automobiles  are  engaged  in 
various  pursuits.  The  extent  of  liability  and  inununities 
therefrom  are  frequently  influenced  or  controlled  by 
local  statutes,  charters  and  ordinances. 
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.  Municipal  liability  varies  from  state  to  state  and  is 
subject  to  statutory  and  judicial  modification.  Even 
within  one  state,  as  in  the  State  of  Washington,  there 
may  be  variations  in  liabilities  and  immunities  of  dif- 
ferent classes  of  municipal  corporations  and  political 
subdivisions.  For  example,  in  Washington  there  is  in 
effect  the  following  statute.  Rem.  Rev.  Stat.  §951,  ROW 
4.08.120: 

"§951.  Actions  against  public  corporations.  An 
action  may  be  maintained  against  a  county,  or  other 
of  the  public  corporations  mentioned  or  described 
in   the   preceding   section    [county,    incorporated 
town,  school  district  or  other  public  corporation  of 
like  character  in  this  state]  either  upon  a  contract 
made  by  such  county  or  other  public  corporation 
in  its  corporate  character,  and  within  the  scope  of 
its  authority,  or  for  an  injury  to  the  rights  of  the 
plaintiff  arising  from  some  act  or  omission  of  such 
county  or  other  public  corporation.    (L.  69,  p.  154, 
§602 ;  Cd.  '81,  §662 ;  2  H.C.  §672) . ' ' 
This  statute  has  been  interpreted  so  that  it  is  now  in- 
api^licable  to  cities,  but  the  waiver  of  immunity  with 
respect  to  counties,  even  in  their  performance  of  gov- 
ernmental functions  as  distinguished  from  proprietary 
functions,  has  been  affirmed  in  Whiteside  v.  Benton 
County,  114  Wash.  463,  195  Pac.  519  (1921). 

We  observe  parenthetically  that  the  confusion  and 
uncertainty  as  to  tort  liability  of  the  United  States 
which  would  necessarily  result  from  extension  of  prin- 
ciples of  municipal  law,  is  another  sound  and  solid 
reason  why  the  Federal  Courts  should  adhere  strictly 
to  the  wording  of  the  Federal  Tort  Claims  Act. 
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(c)  The  United  States  had  a  duty  as  landowner  to  fight, 
pursue  and  extinguish  fires  originating  on  its  lands. 
That  duty  is  unaffected  by  the  acts  or  omissions  of 
public  firemen. 

The  Washington  statutes  and  general  law  imposing 
duties  and  obligations  on  landowners  are  discussed  in 
Section  B  of  Part  II  of  this  Argument,  ante. 

If  the  United  States  has  duties  as  a  landowner,  those 
duties  must  be  discharged,  and  failure  to  perform  them 
gives  rise  to  liability.  It  does  not  matter  if  the  unlaw- 
ful or  negligent  condition  of  the  property  is  the  result 
of  an  act  or  omission  performed,  tolerated  or  created 
in  the  exercise  of  a  governmental  function. 

See: 

Sprague  v.  City  of  St.  Louis,  251  Mo.  624,  158 
S.W.  16  (1913),  where  the  city  was  held  liable  when 
plaintiff  was  injured  by  stumbling  over  a  water 
hose  in  the  street,  which  hose  was  being  used  by 
city  employees  in  washing  one  of  its  sewers,  a  gov- 
ernmental function. 

Hillstrom  v.  City  of  St.  Paul,  134  Minn.  451,  159 
N.W.  1076  (1916),  where  the  city  was  held  liable 
as  a  proprietor  for  the  death  of  a  boy  caused  by 
the  falling  of  a  rotted  pole,  the  exclusive  purpose 
of  which  was  to  support  a  fire  alarm  system,  a  gov- 
ernmental function. 

State  V.  City  of  Marshfield,  122  Ore.  323,  259 
Pac.  201  (1927),  where  the  State  of  Oregon  re- 
covered from  the  city  the  cost  of  fighting  a  forest 
fire  which  had  its  origin  upon  city  lands. 

Crandall  v.  City  of  Amsterdam,  280  N.Y.  527, 
19  N.E.2d  926  (Court  of  Appeals,  New  York,  1939), 
affirming  per  curiam  254  App.  Div.  39,  4  N.Y.S.2d 
372,  where  the  city  was  held  liable  for  personal 


56 

injuries  when  plaintiff  fell  on  an  icy  sidewalk, 
which  ice  was  created  by  water  being  played  on  a 
fire  by  city  firemen. 

Oshorn  v.  City  of  WJiittier,  103  Cal.  App.2d  609, 
230  P.2d  132  (1951),  where  the  city  was  held  liable 
for  damage  from  fire  spreading  from  a  garbage 
dumi3,  even  though  dumping  and  burning  of  gar- 
bage was  a  governmental  function. 

(d)  The  Government  is  liable  because  of  unlawful,  im- 
proper and  negligent  conditions  and  practices  on 
Government  lands  prior  to  the  outbreak  of  fire. 

The  statutes  and  law  of  the  State  of  Washington  con- 
cerning fire  hazardous  and  fire  prevention  conditions 
and  practices  on  lands  was  discussed  in  Section  B  of 
Part  II  of  this  Argument,  ante.  The  Government  lands 
on  which  the  fire  originated  on  August  6, 1951,  had  for  a 
number  of  years  prior  thereto  been  covered  with  trees 
of  various  sizes,  standing  and  down,  accumulations  of 
rotten  ties,  logging  and  land  clearing  debris,  and  in- 
flammable growing  grasses  and  bushes  (R.  11-12).  This 
was  contrary  to  the  statutes  cited.  The  Grovernment 
knowingly  permitted  the  Port  Angeles  Western  Rail- 
road to  operate  defective  equipment  over  Government 
lands  and  not  to  have  its  trains  followed  by  a  speeder 
or  other  equipment  with  men  watching  for  fires  (R. 
11-13).  This  was  contrary  to  the  statutes  cited.  The 
fire  would  not  have  started  except  for  those  fire  hazard- 
ous conditions  and  practices,  and  the  same  were  a  direct 
and  proximate  cause  of  all  events  which  followed,  in- 
cluding damage  to  Rayonier's  property  (R.  29).  Prior 
to  noon  on  August  6,  1951,  there  was  no  fire  fighting 
and  there  were  no  firemen  involved.  The  most  that  can 
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be  said  was  that  the  District  Ranger  and  his  subor- 
dinates, who  at  times  donned  firemen's  hats,  failed  to 
abate  the  hazardous  conditions  and  practices,  but  that 
could  be  no  excuse  for  avoiding  the  Government's  ob- 
ligations and  responsibilities  as  a  landowner. 

CONCLUSION 

The  United  States  Government  is  big  and  getting 
bigger.  Whether  we  like  it  or  not,  it  is  increasingly  ac- 
tive in  business  and  industry  and  conmaerce.  Its  activi- 
ties are  often  in  direct  competition  with  private  enter- 
prise and  enter  into  and  affect  the  flow  of  commerce. 
Government  employees  have  jobs  and  duties  and  func- 
tions identical  to  those  of  employees  of  private  concerns 
and  they  make  the  same  mistakes  and  cause  like  injury. 

It  was  in  this  climate  of  participation  by  Government 
that  the  Federal  Tort  Claims  Act  evolved.  There  was 
and  is  a  definite  need  for  it  by  every  legal,  political, 
economic,  humane  and  just  standard  of  this  country.  If 
Government  elects  to  hold  its  lands  and  timber  and  to 
operate  them  for  purposes  of  profit,  then  the  Govern- 
ment should  be  held  to  the  same  rules  of  conduct  and  the 
same  standards  of  responsibility  as  are  exacted  of  its 
citizens  who  are  in  the  same  business.  And  a  Govern- 
ment employee  should  have  no  license  to  be  careless  or 
negligent  simply  because  he  is  a  public  rather  than  a 
private  servant.  If  one's  toe  is  stepped  on,  it  hurts  just 
as  much  whether  the  trespasser  draws  his  paycheck 
from  the  Government  or  from  General  Motors.  Fire 
burns  with  the  same  devastation  whether  it  starts  on  one 
side  of  a  section  line  or  the  other. 

Recognizing  the  deteriorating  effect  on  personal  con- 
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duct  which  immunity  from  liability  tends  to  create,  and 
recognizing  the  unfairness  to  citizens  who  were  left 
without  recourse  for  damage  caused  by  the  United 
States  and  its  employees  while  carrying  on  activities 
similar  to  those  carried  on  by  citizens,  Congress  passed 
the  Tort  Claims  Act,  thereby  intending  to  put  the  Gov- 
ernment on  a  parity  with  its  citizens.  The  courts  would 
do  a  grave  injustice  both  to  Congress  and  to  the  citizens 
if  they  inject  into  the  law  immunities  which  are  not 
clearly  and  specifically  retained  by  the  statute. 

In  the  case  at  bar,  the  Government  owns  lands  and 
timber  just  as  do  Rayonier  and  other  private  parties  in 
the  area.  The  Government  manages  and  operates  that 
land  and  timber  for  profit  just  as  do  the  private  owners 
(R.  5-6).  It  has  employees  to  look  after  that  timber  just 
as  do  private  owners,  and  its  employees  go  about  their 
work  doing  the  same  chores  and  having  the  same  oppor- 
tunities for  doing  a  good,  bad  or  indifferent  job  as  em- 
ployees of  private  owners  (R.  8-10).  Forest  Service 
employees  and  private  employees  work  shoulder  to 
shoulder,  so  to  speak,  because  Forest  Service  timber  and 
private  timber  are  intermingled,  and  what  is  good  or 
bad  for  one  stand  of  timber  is  equally  good  or  bad  for 
the  other  timber  in  the  area. 

Whether  it  was  a  matter  of  expediency  or  policy,  it 
so  happens  that  the  Forest  Service  committed  itself  to 
take  charge  in  case  of  fire  (R.  6-7).  If  the  Forest  Serv- 
ice had  not  done  so  it  could  have  been  Rayonier  or  some 
other  company  or  an  association  of  private  timber  own- 
ers which  undertook  that  responsibility,  as  both  State 
and   Federal   agencies  are   authorized   by   statute   to 
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make  arrangements  with  private  parties  as  well  as 
with  State  and  Federal  authorities  to  set  up  fire  protec- 
tion procedures.  16  U.S.C.  §565 ;  Rem.  Rev.  Stat.  §5784; 
R.C.W.  76.04.050.  The  Fire  Suppression  Plan  of  the 
Forest  Service  was  similar  to  that  which  most  private 
owners  establish  for  themselves,  for  private  owners  rec- 
ognize the  primary  responsibilities  which  attach  to  them 
as  owners  and  the  losses  which  they  will  sustain  if  fire 
occurs  on  their  property.  All  such  plans  recognize  the 
inadequacy  of  the  men  and  equipment  of  just  one  party 
to  cope  vdth  a  major  fire,  but  they  contemplate  the 
co-operation  of  neighbors  to  furnish  men  and  equip- 
ment to  fight  the  common  enemy  (R.  16-17).  That  prac- 
tice is  common  in  the  industry,  and  the  Government  in 
this  case  is  a  part  of  that  industry. 

This  case  should  be  a  clear  and  simple  one,  where 
Rayonier  is  holding  its  neighbor  responsible  and  ac- 
countable for  failing  to  conduct  itself  in  the  same  man- 
ner as  the  neighbor  expects  Rayonier  to  act,  and  for 
which  the  neighbor  would  look  to  Rayonier  for  redress, 
were  the  situations  reversed. 

We  respectfully  suggest  that  the  District  Court  erred 
in  dismissing  the  amended  complaint,  and  ask  the  Court 
of  Appeals  to  reverse  the  order  appealed  from. 

Respectfully  submitted, 

HOLMAN^  MiCKELWAIT,  MaRION^  BlACK  &  PeRKINS, 

LuciEN  F.  Marion, 
Burroughs  B.  Anderson, 

Attorneys  for  Appellant. 
1006  Hoge  Building, 

Seattle  4,  Washington. 
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APPENDIX  A 
28  U.S.C.  §2680 

''§2680.  Exceptions. 

"The  provisions  of  this  chapter  and  section  1346(b) 
of  this  title  shall  not  apply  to — 

"  (a)  Any  claim  based  upon  an  act  or  omission  of  an 
employee  of  the  Government,  exercising  due  care,  in 
the  execution  of  a  statute  or  regulation,  whether  or  not 
such  statute  or  regulation  be  valid,  or  based  upon  the 
exercise  or  performance  or  the  failure  to  exercise  or 
perform  a  discretionary  function  or  duty  on  the  part  of 
a  federal  agency  or  an  employee  of  the  Government, 
whether  or  not  the  discretion  involved  be  abused. 

"(b)  Any  claim  arising  out  of  the  loss,  miscarriage, 
or  negligent  transmission  of  letters  or  postal  matter. 

"(c)  Any  claim  arising  in  respect  of  the  assessment 
or  collection  of  any  tax  or  customs  duty,  or  the  detention 
of  any  goods  or  merchandise  by  any  officer  of  customs 
or  excise  or  any  other  law-enforcement  officer. 

"(d)  Any  claim  for  which  a  remedy  is  provided  by 
sections  741-752,  781-790  of  Title  46,  relating  to  claims 
or  suits  in  admiralty  against  the  United  States. 

"  (e)  Any  claim  arising  out  of  an  act  or  omission  of 
any  employee  of  the  Government  in  administering  the 
provisions  of  sections  1-31  of  Title  50,  Appendix. 

"(f)  Any  claim  for  damages  caused  by  the  imposition 
or  establishment  of  a  quarantine  by  the  United  States. 

"(g)  Repealed.  Sept.  26,  1950,  c.  1049,  §13(5),  64 
Stat.  1043. 

"  (h)  Any  claim  arising  out  of  assault,  battery,  false 
imprisonment,  false  arrest,  malicious  prosecution, 
abuse  of  process,  libel,  slander,  misrepresentation,  de- 
ceit, or  interference  with  contract  rights. 

"  (i)  Any  claim  for  damages  caused  by  the  fiscal  op- 
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erations  of  the  Treasury  or  by  the  regulation  of  the 
monetary  system. 

"  ( j  )  Any  claim  arising  out  of  the  combatant  activi- 
ties of  the  military  or  naval  forces  or  the  Coast  Guard, 
during  time  of  war. 

"  (k)  Any  claim  arising  in  a  foreign  country. 

"  (1)  Any  claim  arising  from  the  activities  of  the  Ten- 
nessee Valley  Authority. 

"(m)  Any  claim  arising  from  the  activities  of  the 
Panama  Canal  Company.  As  amended  Sept.  26, 1950,  c. 
1049,  §§2(a),  13(5),  64  Stat.  1038,  1043." 

16  U.S.C.  §  565 

"  §565 :  Co-operation  hy  Secretary  of  Agriculture  tvith 
State  officials  in  protection  of  timbered  and  forest- 
producing  lands  from  fire;  limitation  on  amount  of 
expenditures  by  United  States. 

"If  the  Secretary  of  Agriculture  shall  find  that  the 
system  and  practice  of  forest-fire  prevention  and  sup- 
pression provided  by  any  State  substantially  promotes 
the  objects  described  in  section  564  of  this  title,  he  is 
hereby  authorized  and  directed,  under  such  conditions 
as  he  may  determine  to  be  fair  and  equitable  in  each 
State,  to  co-operate  with  appropriate  officials  of  each 
State,  and  through  them  with  private  and  other  agencies 
therein,  in  the  protection  of  timbered  and  forest- 
producing  lands  from  fire.  In  no  case  other  than  for 
preliminary  investigation  shall  the  amount  expended  by 
the  Federal  Government  in  any  State  during  any  fiscal 
year,  under  this  section,  exceed  the  amount  expended 
by  the  State  for  the  same  purpose  during  the  same  fiscal 
year,  including  the  expenditures  of  forest  owners  or 
operators  which  are  required  by  State  law  or  which  are 
made  in  pursuance  of  the  forest-protection  system  of 
the  State  under  State  supervision,  and  the  Secretary  of 
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Agriculture  is  authorized  to  make  expenditures  on  the 
certificate  of  the  State  forester,  the  State  director  of 
extension,  or  similar  State  official  having  charge  of  the 
co-operative  work  for  the  State,  that  State  and  private 
expenditures  as  provided  for  in  this  section  have  been 
made.  In  the  co-operation  extended  to  the  several 
States  due  consideration  shall  be  given  to  the  protection 
of  watersheds  of  navigable  streams,  but  such  co- 
operation may,  in  the  discretion  of  the  Secretary  of 
Agriculture,  be  extended  to  any  timbered  or  forest- 
producing  lands  or  watersheds  from  which  water  is 
secured  for  domestic  use  or  irrigation  within  the  co- 
operative States.  As  amended  July  25,  1947,  c.  327,  §1, 
61  Stat.  449." 
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APPENDIX  B 

Washington  Statutes  Involved 

Rem.  Rev.  Stat.  §  2523;  RCW  76.04.220: 

''Negligent  fires.  Every  person  who  shall  wilfully  or 
negligently  set,  or  fail  to  carefully  guard  or  extinguish 
any  fire,  whether  on  his  own  land  or  the  land  of  another, 
whereby  the  timber  or  property  of  another  shall  be  en- 
dangered, or  who  shall  fail  to  respond  to  any  lawful 
summons  to  aid  in  guarding  or  extinguishing  any  fire, 
shall  be  guilty  of  a  misdemeanor. "  (L.  '09,  p.  974,  §  271.) 

Rem.  Rev.  Stat.  §  5647;  RCW  4.24.040: 

'^Damages  for  negligently  permitting  fire  to  spread. 
If  any  person  shall  for  any  lawful  purpose  kindle  a  fire 
upon  his  own  land,  he  shall  do  it  at  such  time  and  in  such 
manner,  and  shall  take  such  care  of  it  to  prevent  it  from 
spreading  and  doing  damage  to  other  persons'  property, 
as  a  prudent  and  careful  man  would  do,  and  if  he  fail 
so  to  do  he  shall  be  liable  in  an  action  to  any  person 
suffering  damage  thereby  to  the  full  amount  of  such 
damage."  (L.  '77,  p.  300,  §  3;  Cd.  '81,  §  1226.) 

Rem.  Rev.  Stat.  §  5649;  RCW  4.24.060: 

''Common-law  rights  not  abrogated.  The  common- 
law  right  to  an  action  for  damages  done  by  fires  is 
not  taken  away  or  diminished  by  this  act,  but  it  may  be 
pursued  notwithstanding  the  fines  or  penalties  set  forth 
in  sections  5651  and  5652 ;  but  any  person  availing  him- 
self of  the  provisions  of  section  5647  shall  be  barred  of 
his  action  at  common  law^  for  the  damage  so  sued  for  and 
no  action  shall  be  brought  at  common  law  for  kindling 
fires  in  the  manner  described  in  the  last  section ;  but  if 
any  such  fires  shall  spread  and  do  damage,  the  person 
who  kindled  the  same  and  any  person  present  and  con- 
cerned in  driving  such  lumber,  by  whose  act  or  neglect 
such  fire  is  suffered  to  spread  and  do  damage,  shall  be 
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liable  in  an  action  on  the  case  for  the  amount  of  damages 
thereby  sustained."  (L.  77,  p.  300  §  6;  Cd.  '81,  §  1229.) 

Rem.   Supp.   1941    §5794;    RCW   76.04.250,   RCW 
76.04.260,  RCW  76.04.270: 

^^ Closed  season — Operating  of  locomotive,  gasoline 
engines,  etc. — Spark  arrestors — Fire  fighting  equip- 
ment— Common  carrier  railroad,  companies — Patrols — 
Penalties.  It  shall  be  unlawful  for  anyone  to  operate 
within  one-quarter  (1/4)  of  one  (1)  mile  of  any  forest 
area  during  the  closed  season : 

(a)  Any  spark-emitting  railroad  logging  locomotive, 
logging  or  farming  engine  or  boiler  or  any  spark- 
emitting  locomotive,  without  such  railroad  or  logging 
locomotive  being  equipped  with  and  uses  a  safe  and 
suitable  device  for  arresting  sparks,  a  suitable  power 
pmnp  of  not  less  than  3''  x  2''  x  3'"  with  discharge  air 
chamber,  or  equivalent  pump,  three  hundred  (300)  feet 
of  hose  not  less  than  one  (1)  inch  in  diameter  equipped 
with  a  standard  nozzle,  three  (3)  axes,  six  (6)  shovels, 
one  j(l)  five  (5)  gallon  hand  piunp,  two  (2)  bucking 
saws  and  six  (6)  mattocks  or  the  serviceable  equivalent 
to  such  tools.  The  hand  equipment  must  be  kept  in  a 
sealed  box,  ready  for  instant  use  on  or  adjacent  to  such 
locomotive,  logging  engine  or  farm  engine:  Provided, 
That  no  such  railroad  locomotive,  logging  or  other 
engine  or  boiler  shall  be  operated  by  anyone  without 
being  equipped  with  adequate  device  to  prevent  the 
escape  of  fire  or  live  coals  or  other  burning  substance 
from  all  ash  pans,  and  all  fire  boxes,  except  when  ash 
pans  or  fire  boxes  are  being  cleaned  when  not  in  motion. 
Any  donkey  boiler,  when  equipped  to  operate  without 
the  use  of  exhaust  steam  within  the  stack,  and  without 
any  artificial  means  of  creating  a  forced  draught,  shall 
not  require  a  sjDark  arrestor ; 

"(b)  Any  gasoline  or  diesel  yarding,  skidding,  or 
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loading  engine,  unless  such  yarding,  skidding,  or  load- 
ing engine  is  provided  with  two  (2)  chemical  fire 
extinguishers  of  not  less  than  one-half  (V2)  gallon 
capacity  each,  three  (3)  axes,  six  (6)  shovels,  one  (1) 
five  (5)  gallon  hand  pump,  two  (2)  bucking  saws,  and 
six  (6)  mattocks  or  the  serviceable  equivalent  to  such 
tools.  The  hand  equipment  must  be  kept  in  a  sealed  box 
ready  for  instant  use  on  or  adjacent  to  such  yarding, 
skidding,  or  loading  engines ; 

"(c)  Any  tractor,  unless  such  tractor  is  equipped 
with  a  chemical  fire  extinguisher  of  not  less  than  one  (1) 
quart  capacity ; 

"(d)  Any  truck  hauling  forest  products  from  any 
forest  area,  unless  such  truck  is  equipped  with  a 
chemical  fire  extinguisher  of  not  less  than  one  (1)  quart 
capacity,  one  (1)  axe  and  one  (1)  shovel; 

"(e)  Any  gasoline  or  diesel  engine,  unless  such 
engine  has  the  exhaust  pipe  outlet  pointed  upward  to  a 
minimum  angle  of  forty-five  (45)  degrees  from  the 
horizontal  or  is  equipped  with  a  suitable  device  for 
arresting  sparks. 

"All  logging  locomotives  shall  be  equipped  with  a 
sprinkler  system  which  shall  be  capable  of  wetting  the 
tracks  and  at  least  two  (2)  feet  on  either  side  of  each 
rail.  Such  sprinkler  system  shall  be  manually  controlled 
from  the  cab.  The  water  supply  tank  for  such  sprinkler 
shall  be  capable  of  carrying  an  adequate  supply  of  water 
in  direct  relation  to  the  mileage  of  track  covered  and  the 
available  water  supply. 

"It  shall  be  unlawful  for  common  carrier  railroad 
companies  to  operate  trains  through  forested  districts 
unless  such  trains  are  followed  by  a  speeder  patrol  at 
such  times  and  in  such  places  as  the  State  Supervisor 
of  Forestry  may  designate,  each  patrol  to  be  equipped 
with  a  five  (5)  gallon  fire  extinguisher,  two  (2)  shovels 
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and  an  axe.  In  case  a  railroad  company  fails  to  provide 
patrol  as  required,  the  State  Supervisor  of  Forestry  is 
hereby  authorized  to  employ  patrolmen  for  such  pur- 
pose and  the  railroad  company  concerned  shall  be  liable 
for  the  expense  of  the  same  to  be  collected  in  a  civil  suit 
brought  by  the  state  against  said  railroad  company. 

"It  shall  be  unlawful  for  any  logging  locomotive  to 
operate  through  a  hazardous  fire  area,  consisting  of  un- 
burned  slashings,  during  any  period  of  fire  weather 
unless  the  movements  of  such  locomotives  are  f ollow^ed 
by  a  speeder  or  other  patrol.  Where  speeder  patrol  is 
used,  such  speeder  shall  be  equipped  with  two  (2) 
shovels,  one  (1)  axe,  and  a  one  (1)  five  (5)  gallon  hand 
tank  pump  filled  with  water. 

"Every  person  violating  the  provisions  of  this 
section  shall  upon  conviction  be  punished  by  a  fine  of 
not  less  than  twenty-five  dollars  ($25),  nor  more  than 
seventy-five  dollars  ($75)  and  the  judgment  of  the 
court,  in  case  of  conviction,  shall  prohibit  such  person 
from  operating  such  train,  railroad  locomotive,  logging 
locomotive  or  other  engine  or  boiler  until  the  require- 
ments of  this  section  have  been  complied  with."  (Am. 
L.  '41,  ch.  63,  §  1.  ) 

Rem.  Rev.  Stat.  §  5795;  RCW  76.04.280: 

''Bailroads — Fire  on  right  of  wwy.  No  one  operating 
a  railroad  shall  permit  to  be  deposited  by  his,  or  its, 
employees,  and  no  one  shall  dejDosit  during  the  closed 
season,  fire  or  live  coals  upon  the  right  of  way  outside  of 
the  yard  limits,  and  within  one-quarter  of  one  mile  of 
any  forest  material,  without  such  deposit  of  fire  or  live 
coals  shall  be  inunediately  extinguished. 

"Anyone  violating  the  provisions  of  this  section  re- 
specting the  deposit  of  fire  or  live  coals,  shall  upon 
conviction  pay  a  fine  of  not  less  than  twenty-five  dollars 
($25),  nor  more  than  one  hundred  dollars  ($100)  or  be 
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imprisoned  in  the  county  jail  not  exceeding  thirty  (30) 
days. 

"Wardens  and  rangers  shall  report  any  lack  of 
sufficient  spark-arrestors,  and  any  lack  of  adequate 
devices  for  preventing  the  escape  of  fire  and  live  coals, 
as  provided  in  this  act,  to  the  forester,  and  to  the  prose- 
cuting attorney  of  their  county,  and  the  superior  court 
of  that  county  where  suit  is  first  instituted,  shall  have 
jurisdiction  of  the  offence."  (L.  '11,  p.  634,  §  15.) 

Rem.  Rev.  Stat.  §  5795-1;  RCW  76.04.290: 

''Public  carriers — Report  of  -fires.  Railroad  com- 
panies and  other  public  carriers,  or  any  person  or 
persons,  operating  through  forested  districts,  must 
report  forthwith  by  telephone  or  telegraph  any  fires  on 
or  adjacent  to  their  right  of  way  or  route,  to  the  local 
fire-warden  or  to  the  office  of  the  state  supervisor  of 
forestry."  (L.  '23,  p.  622,  §  7.) 

Rem.  Rev.  Stat.  §  5796;  RCW  76.04.310: 

''Burnings  on  right  of  way — Permits — Public  work. 
Everyone  clearing  right  of  way  for  railroad,  public 
highway,  private  road,  ditch,  dike,  pipe  or  wire  line,  or 
for  any  other  transmission,  or  transportation  utility 
right  of  way,  shall  pile  and  burn  on  such  right  of  way  all 
refuse,  timber,  brush  and  debris  cut  thereon,  as  rapidly 
as  the  clearing  or  cutting  progresses,  or  at  such  other 
times  as  the  forester,  or  his  authorized  representatives 
may  specify,  and  if  during  the  closed  season,  in  com- 
pliance with  the  law  requiring  burning  permits.  No  one 
clearing  any  land  or  right  of  way,  or  in  cutting  or 
logging  timber  for  any  purpose,  shall  fell,  or  permit  to 
be  felled,  any  trees  so  that  they  may  fall  on  to  land 
owned  by  another,  without  first  obtaining  permission 
from  such  owner  in  addition  to  complying  with  the 
terms  of  this  section  for  the  disposal  of  refuse.  All  the 
terms  of  this  section  and  other  forest  laws  of  the  state 
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shall  be  observed  in  all  clearings  of  right  of  way  or  other 
land  on  behalf  of  the  state  itself  or  any  county  thereof, 
either  directly  or  by  contract;  and  unless  unavoidable 
emergency  prevents,  provision  shall  be  made  by  all 
officials  directing  such  work  for  withholding  a  sufficient 
portion  of  the  payment  therefor,  until  the  piling  and 
burning  is  completed,  to  insure  the  completion  of  the 
piling  and  burning  in  compliance-with  the  provisions  of 
this  section."  (L.  '17,  p.  106,  §  3.  Cf.  L.  '11,  p.  634,  §  16.) 

Rem.  Rev.  Stat.  §  5803;  RCW  76.04.340: 

''Destruction  of  forests  hy  fire.  Any  person  or  persons 
who  shall  wilfully  and  deliberately  set  fire  to  any  forest 
within  the  state,  or  in  any  place  from  which  fire  may  be 
communicated  to  any  such  forest,  or  who  shall  acci- 
dentally set  fire  to  any  such  forest,  or  to  any  place  from 
which  fire  may  be  communicated  to  any  such  forest,  and 
shall  not  extinguish  the  same  or  use  every  effort  to  that 
end,  or  who  shall  build  any  fire  for  lawful  purposes  or 
otherwise  in  or  near  any  such  forest,  and  through  care- 
lessness or  neglect  shall  permit  said  fire  to  extend  to  and 
burn  through  such  forest,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  on  conviction  before  a  court  of 
competent  jurisdiction  shall  be  punishable  by  fine  not 
exceeding  one  thousand  dollars  ($1000)  or  imprison- 
ment not  exceeding  one  year,  or  by  both  such  fine  and 
imprisonment."  (L.  '23,  p.  623,  §  9;  L.  '91,  p.  226,  §  1; 
2  H.P.C.,  §  84a.) 

Rem.  Supp.  1941  §  5804;  RCW  76.04.350: 

'' Owners  to  protect  against  fires — Exception.  Every 
owner  of  forest  land  in  the  State  of  Washington  shall 
furnish  or  provide  therefor,  during  the  season  of  the 
year  when  there  is  danger  of  forest  fires,  adequate  pro- 
tection against  the  spread  of  fire  thereon  or  therefrom 
which  shall  meet  with  the  approval  of  the  State 
Forest  Board :  Provided,  That  for  the  purposes  of  this 
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section  forest  lands,  lying  in  counties  east  of  the  summit 
of  the  Cascade  mountains,  shall  be  deemed  to  be 
adequately  protected  where  patrol  is  furnished  by  the 
United  States  forest  service  of  a  standard  and  efficiency 
and  seasonal  duration,  deemed  by  the  State  Forest 
Board  to  be  sufficient  for  the  proper  protection  of  the 
forest  land  of  such  counties."  (Am.  L.  '41,  ch.  168,  §2.) 

Rem.  Supp.  1945  §  5806;  RCW  76.04.380: 

^^Uncontrolled  fire  as  nuisance — Liability  for  abate- 
ment— Lien  for  cost  of  abatement — Logging  operation 
fires.  Any  fire  on  any  forest  land  in  the  State  of  Wash- 
ington burning  uncontrolled  and  without  proper  action 
being  taken  to  prevent  its  spread,  notwithstanding  the 
origin  of  such  fire,  is  hereby  declared  a  public  nuisance 
by  reason  of  its  menace  to  life  or  property.  The  owner, 
operator  and/or  person  in  possession  of  land,  on  which 
a  fire  exists,  or  from  which  it  may  have  spread,  or  either 
or  any  of  them,  notwithstanding  the  origin  or  subse- 
quent spread  thereof  on  his  own  or  other  land,  hereby 
is  required  to  make  every  reasonable  effort  to  control 
and  extinguish  such  fire  immediately  after  receiving 
written  notice  to  do  so  from  the  forester,  or  a  warden,  or 
ranger ;  and  if  such  owner,  operator  and/or  person  in 
possession  shall  refuse,  neglect  or  fail  to  do  so,  the 
supervisor  of  forestry  or  any  fire  warden  or  forest 
ranger  acting  with  his  authority  shall  summarily  abate 
the  nuisance  thus  constituted  by  controlling  or  ex- 
tinguishing the  fire  and  the  cost  thereof  may  be 
recovered  from  such  owner,  operator  and/or  person  in 
possession  of  land  and,  if  the  work  is  performed  on  the 
property  of  the  offender,  shall  also  constitute  a  lien 
upon  said  property  and/or  chattels  under  his  owner- 
ship. Such  lien  may  be  filed  by  the  Supervisor  of 
Forestry  in  the  office  of  the  county  auditor  and  fore- 
closed in  the  manner  provided  by  law  for  the  foreclosure 
of  liens  for  labor  and  material.  It  shall  be  the  duty  of 
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the  prosecuting  attorney  for  the  county  to  bring  such 
action  for  debt,  or  to  foreclose  such  lien,  upon  the 
request  of  the  supervisor  of  forestry. 

"When  a  fire  occurs  in  a  logging  operation,  such  fire 
shall  be  fought  to  the  full  limit  of  available  employees, 
as  may  be  necessary,  and  such  fire  fighting  shall  be  con- 
tinued with  the  necessary  crews  in  such  numbers  as  are, 
in  the  opinion  of  the  state  forester,  or  his  authorized 
deputies,  sufficient  to  bring  such  fire  to  a  patrol  basis, 
and  such  fire  shall  not  be  left  without  such  fire  fighting 
crew  or  fire  patrol  until  authority  so  to  do  has  been 
granted  in  writing  by  the  supervisor  of  forestry,  or  his 
authorized  deputies."  (Am.  L.  '45,  ch.  99,  §  1,  p.  271.) 

Rem.  Rev.  Supp.  §  5807;  RCW  76.04.370: 

^^ Cut-over  lands  as  puhlic  nuisance — Abatement — 
Cost  as  lien — Notice  before  suit — Excepted  lands.  Any 
land  in  the  State  of  Washington  covered  wholly  or  in 
part  by  inflammable  debris  created  by  logging  or  other 
forest  operations,  land  clearing,  and/or  right  of  way 
clearing  and  which  by  reason  of  such  condition  is  likely 
to  further  the  spread  of  fire  and  thereby  endanger  life 
or  property,  shall  constitute  a  fire  hazard,  and  the  owner 
or  owners  thereof  and  the  person,  firm  or  corporation 
resi^onsible  for  its  existence  are  required  to  abate  such 
hazard.  Nothing  in  this  section  shall  apply  to  lands  for 
which  a  certificate  of  clearance,  under  section  2  of 
chapter  207,  Laws  of  1929  (section  5792-1  of  Eeming- 
ton's  Revised  Statutes;  section  2569-1  of  Pierce's 
Code),  has  been  issued. 

"If  the  owner  or  person,  firm  or  corporation  responsi- 
ble for  the  existence  of  any  such  hazard  shall  refuse, 
neglect  or  fail  to  abate  such  hazard,  the  state  supervisor 
of  forestry  may  summarily  cause  it  to  be  abated  and  the 
cost  thereof  and  of  any  patrol  or  fire  fighting  made 
necessary  by  such  hazard  may  be  recovered  from  said 
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person,  firm  or  corporation  responsible  therefor  or  from 
the  owner  of  the  land  on  which  such  hazard  existed  by 
an  action  for  debt  and  said  costs  shall  also  be  a  lien 
upon  said  land  and  may  be  enforced  in  the  same  manner, 
with  the  same  effect  and  by  the  same  agencies  as  the 
lien  provided  for  in  section  3  of  chapter  105,  Laws  of 
1917  (section  5806  of  Remington's  Revised  Statutes; 
section  2581  of  Pierce's  Code)  :  Provided,  That  said 
summary  action  hereinbefore  referred  to  may  be  taken 
only  after  twenty  (20)  days'  notice  in  writing  has  been 
given  to  the  owner  or  reputed  owner  of  the  land  on 
which  the  hazard  exists  either  by  personal  service  on 
said  owner  or  by  registered  letter  addressed  to  said 
owner  at  his  last  known  place  of  residence."  (L.  '39,  ch. 
58,  §  1,  p.  171.) 

Rem.  Rev.  Stat.  §  5808;  RCW  76.04.400: 

^'Co-operative  protection  by  timber  owners.  When 
any  responsible  protective  agency  or  agencies  composed 
of  timber  owners  other  than  the  state  shall  agree  to 
undertake  systematic  forest  protection  in  co-operation 
therewith  and  such  co-operation  shall  appear  more  ad- 
vantageous to  the  state  than  the  maintenance  of  the 
independent  system  provided  elsewhere  by  law,  the 
state  forester  may,  with  the  approval  of  the  state  board 
of  forest  commissioners,  designate  suitable  areas  to  be 
official  co-operative  districts  and  substitute  thereto 
whenever  necessary,  in  place  of  the  county  wardens  else- 
where provided  by  law,  such  district  wardens,  with  such 
district  headquarters  and  duties,  as  may  be  agreed  upon 
by  him  and  by  the  co-operating  agencies  to  render  such 
co-operation  most  effective.  He  may  also  co-operate 
in  the  compensation  of  such  wardens,  or  in  the  pa5rment 
of  other  expenses  for  the  prevention  and  control  of  fire 
in  such  official  fire  districts,  to  such  extent  as  the  board 
of  forest  commissioners  may  deem  equitable  on  behalf 
of  the  state,  and  claim  for  such  payments  shall  be 
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the  prosecuting  attorney  for  the  county  to  bring  such 
action  for  debt,  or  to  foreclose  such  lien,  upon  the 
request  of  the  supervisor  of  forestry. 

"When  a  fire  occurs  in  a  logging  operation,  such  fire 
shall  be  fought  to  the  full  limit  of  available  employees, 
as  may  be  necessary,  and  such  fire  fighting  shall  be  con- 
tinued with  the  necessary  crews  in  such  numbers  as  are, 
in  the  opinion  of  the  state  forester,  or  his  authorized 
deputies,  sufficient  to  bring  such  fire  to  a  patrol  basis, 
and  such  fire  shall  not  be  left  without  such  fire  fighting 
crew  or  fire  patrol  until  authority  so  to  do  has  been 
granted  in  writing  by  the  supervisor  of  forestry,  or  his 
authorized  deputies."  (Am.  L.  '45,  ch.  99,  §  1,  p.  271.) 

Rem.  Rev.  Supp.  §  5807;  RCW  76.04.370: 

^^ Cut-over  lands  as  public  nuisance — Abatement — 
Cost  as  lien — Notice  before  suit — Excepted  lands.  Any 
land  in  the  State  of  Washington  covered  wholly  or  in 
part  by  inflanmiable  debris  created  by  logging  or  other 
forest  operations,  land  clearing,  and/or  right  of  way 
clearing  and  which  by  reason  of  such  condition  is  likely 
to  further  the  spread  of  fire  and  thereby  endanger  life 
or  property,  shall  constitute  a  fire  hazard,  and  the  owner 
or  owners  thereof  and  the  person,  firm  or  corporation 
responsible  for  its  existence  are  required  to  abate  such 
hazard.  Nothing  in  this  section  shall  apply  to  lands  for 
which  a  certificate  of  clearance,  under  section  2  of 
chapter  207,  Laws  of  1929  (section  5792-1  of  Reming- 
ton's Revised  Statutes;  section  2569-1  of  Pierce's 
Code),  has  been  issued. 

' '  If  the  owner  or  person,  firm  or  corporation  responsi- 
ble for  the  existence  of  any  such  hazard  shall  refuse, 
neglect  or  fail  to  abate  such  hazard,  the  state  supervisor 
of  forestry  may  sunmiarily  cause  it  to  be  abated  and  the 
cost  thereof  and  of  any  patrol  or  fire  fighting  made 
necessary  by  such  hazard  may  be  recovered  from  said 
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person,  firm  or  corporation  responsible  therefor  or  from 
the  owner  of  the  land  on  which  such  hazard  existed  by 
an  action  for  debt  and  said  costs  shall  also  be  a  lien 
upon  said  land  and  may  be  enforced  in  the  same  manner, 
with  the  same  effect  and  by  the  same  agencies  as  the 
lien  provided  for  in  section  3  of  chapter  105,  Laws  of 
1917  (section  5806  of  Remington's  Revised  Statutes; 
section  2581  of  Pierce's  Code)  :  Provided,  That  said 
summary  action  hereinbefore  referred  to  may  be  taken 
only  after  twenty  (20)  days'  notice  in  writing  has  been 
given  to  the  owner  or  reputed  owner  of  the  land  on 
which  the  hazard  exists  either  by  personal  service  on 
said  owner  or  by  registered  letter  addressed  to  said 
owner  at  his  last  known  place  of  residence."  (L.  '39,  ch. 
58,  §  1,  p.  171.) 

Rem.  Rev.  Stat.  §  5808;  RCW  76.04.400: 

^^Co-operative  protection  hy  timber  owners.  When 
any  responsible  protective  agency  or  agencies  composed 
of  timber  owners  other  than  the  state  shall  agree  to 
undertake  systematic  forest  protection  in  co-operation 
therewith  and  such  co-operation  shall  appear  more  ad- 
vantageous to  the  state  than  the  maintenance  of  the 
independent  system  provided  elsewhere  by  law,  the 
state  forester  may,  with  the  approval  of  the  state  board 
of  forest  commissioners,  designate  suitable  areas  to  be 
official  co-operative  districts  and  substitute  thereto 
whenever  necessary,  in  place  of  the  county  wardens  else- 
where provided  by  law,  such  district  wardens,  with  such 
district  headquarters  and  duties,  as  may  be  agreed  upon 
by  him  and  by  the  co-operating  agencies  to  render  such 
co-operation  most  effective.  He  may  also  co-operate 
in  the  compensation  of  such  wardens,  or  in  the  payment 
of  other  expenses  for  the  prevention  and  control  of  fire 
in  such  official  fire  districts,  to  such  extent  as  the  board 
of  forest  conmiissioners  may  deem  equitable  on  behalf 
of  the  state,  and  claim  for  such  payments  shall  be 
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approved  and  paid  in  the  manner  prescribed  for  claims 
outside  such  co-operative  districts."  (L.  '17,  p.  351, 
§5.) 

Rem.  Supp.  1949  §  5817-1;  RCW  76.04.410: 

^'Contracts  and  undertakiyigs  for  protection  and 
development  of  forests  authorised.  The  State  Super- 
visor of  Forestry  shall,  subject  to  the  approval  of  the 
Director  of  the  Department  of  Conservation  and 
Development,  have  power,  subject  to  the  provisions 
hereof,  to  enter  into  contracts  and  undertakings  with 
private  corporations  or  rural  fire  protection  districts 
for  the  protection  and  development  of  the  forests  or  any 
designated  forest  area  within  the  state."  (Am.  L.  '49, 
ch.  141,  §  1.) 

Rem.  Rev.  Supp.  §  5817-2;  RCW  76.04.420: 

''Contracts  hy  corporations.  Any  private  corporation 
organized  and  existing  under  the  laws  of  this  state,  or 
organized  under  the  laws  of  any  other  state  and  legally 
qualified  to  transact  business  in  this  state,  may,  where 
its  articles  of  incorporation  or  charter  so  provide,  con- 
tract with  the  state  supervisor  of  forestry  for  the 
purposes  provided  for  in  section  5817-1  hereof."  (L. 
'33,  p.  273,  §  2.) 

Rem.  Rev.  Supp.  §  5817-3;  RCW  76.04.430: 

''Articles  of  incorporation  —  Provisions  required. 
Before  any  such  private  corporation  shall  be  qualified 
to  enter  into  any  such  contract,  there  shall  be  incorpo- 
rated into  the  articles  of  incorporation  or  charter  of 
such  corporation  a  provision  limiting  the  dividends 
which  are  by  law  payable  to  the  stockholders  thereof 
and  such  corporation  shall,  out  of  its  earnings  or  earned 
surplus,  and  in  a  manner  satisfactory  to  the  state  super- 
visor of  forestry,  provide  for  the  annual  setting  apart 
of  a  fund  or  funds  to  discharge  any  contract  entered 
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into  between  sucli  corporation  and  the  said  state  super- 
visor of  forestry  relating  to  said  matters."  (L.  '33,  p. 

273,  §3.) 

Rem.  Rev.  Supp.  §  5817^;  RCW  76.04.440: 

^'Contracts  for  protection  and  development — Requi- 
sites. Any  undertaking  for  the  protection  and  develop- 
ment of  the  forests  of  the  state  under  this  act  shall  be 
regulated  and  controlled  by  a  contract  to  be  entered  into 
between  said  qualified  private  corporation  and  the  state 
supervisor  of  forestry,  such  contract  to  outline  the  lands 
involved  and  the  conditions  and  details  of  said  under- 
taking, including  an  exact  specification  of  the  amount  of 
funds  to  be  made  available  by  said  corporation  and  the 
time  and  manner  of  the  disbursement  thereof:  Pro- 
vided, however,  That  before  entering  into  any  such 
contract,  the  state  supervisor  of  forestry  shall  be  satis- 
fied that  said  private  corporation  is  financially  solvent 
and  will  be  able  to  carry  out  the  project  outlined  in  said 
contract :  And  provided  further.  That  the  state  super- 
visor of  forestry  shall  have  charge  of  the  project  for  the 
protection  and  development  of  the  forest  area  described 
in  such  contract,  and  that  any  expense  incurred  by  said 
state  supervisor  of  forestry  under  any  such  contract 
shall  be  payable  solely  by  said  corporation  from  the 
fund  or  funds  provided  by  it  for  said  purposes,  and  that 
the  state  of  Washington  shall  not  in  any  event  be 
responsible  to  any  person,  firm,  company  or  corporation 
for  any  such  indebtedness  thereby  created."  (L.  '33,  p. 

274,  §  4.) 

Rem.  Rev.  Stat.  §  5818;  RCW  76.04.450: 

'' Forest  and  timber  protected.  All  forests  and  timber 
upon  all  lands  in  the  state  of  Washington,  lying  west  of 
a  line  one  mile  west  of  the  eastern  boundary  of  range  ten 
west  of  the  Willamette  Meridian  and  north  of  the  north 
boundary  line  of  Grays  Harbor  county,  shall  be  pro- 
tected and  preserved  from  the  fire  hazard  to  which  they 
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are  or  may  be  exposed  by  reason  of  the  unusual  quantity 
of  fallen  timber  upon  such  lands.  It  shall  therefore  be 
unlawful  for  any  person,  firm,  company  or  corporation^ 
their  officers,  agents  or  employees,  to  do  or  commit  any 
act  which  shall  expose  any  of  the  forests  or  timber  upon 
such  lands  to  the  hazard  of  fire."  (L.  '21,  p.  202,  §  1.) 
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Northern  Division 


REPLY  BRIEF 


FOREWORD 

The  organization  of  this  Reply  Brief  generally  conforms 
to  that  of  the  Answering  Brief. 

The  Government's  statement  of  the  case  is  incomplete,  and 
both  it  and  other  parts  of  the  Answering  Brief  contain  irrele- 
vant and  inaccurate  assertions  of  fact  from  sources  outside 
the  record  or  which  are  erroneously  claimed  by  counsel  to 
have  been  tacitly  admitted.  Some  of  those  departures  are 
discussed  at  appropriate  places  herein.  All  well-pleaded  alle- 
gations of  the  complaint  must  here  be  accepted  as  true,  and 
no  deviations  therefrom  or  adverse  coloring  thereof  is  per- 
missible upon  this  challenge  to  the  sufficiency  of  the  com- 
plaint (See  Op.  Br.  13-14).  We  again  urge  a  full  reading  of 
the  complaint. 

Through  their  failure  to  discuss  the  same,  counsel  appear 
to  agree  that  no  part  of  28  U.S.C.  §  2680  is  applicable  to  the 
case  at  bar  and  that  no  "discretionary  function"  is  involved 
(Op.  Br.  30-35),. 

1 


ANS.  BR.— PART  I— SECTIONS  A  and  B  (pp.  8-13) 

Government  counsel  assert  that  the  Port  Angeles  Western 
Railroad  had  an  easement  across  government  lands,  that  the 
Railroad  had  the  responsibility  for  maintenance  of  the  right 
of  way  and  that,  under  the  Washington  statute,  the  Railroad 
had  the  duty  to  keep  the  right  of  way  free  of  combustible 
matter.  They  argue  that,  by  reason  of  the  foregoing,  there 
was  no  responsibility  on  the  Government  to  keep  the  right 
of  way  free  of  combustible  matter.  Counsel  are  in  error  both 
factually  and  as  to  the  law. 

Paragraph  XI  of  the  complaint  (R.  11)  alleges  that  "de- 
fendant owned, ^  had  control  of  and  free  and  unrestricted 
access  to"  the  land  where  the  fire  started,  including  the  right 
of  way.  That  allegation  must  be  accepted  as  true  and  is  highly 
important. 

There  was  an  easement  for  railroad  right  of  way  over  gov- 
ernment land,  but  under  the  allegation  it  was  not  of  a  charac- 
ter that  precluded  the  Government  from  access  and  control. 
The  law  is  well  established  that  the  owner  of  the  servient 
estate  has  the  right  to  use  the  land  over  which  an  easement  is 
granted  to  the  extent  such  use  does  not  interfere  with  the  en- 
joyment of  the  easement."  Eliminating  the  combustible  ma- 
terial from  the  right  of  way  would  not  interfere  with  the  en- 
joyment of  the  easement  and  there  was  nothing  to  prevent 
the  Government  from  conforming  to  the  standard  of  care 
which  the  law  and  statutes  of  the  State  of  Washington  require 
of  a  landowner  in  a  forest  area. 

Section  B  of  Part  I  is  in  error  when  it  says  that  the  holder 

^  The  printed  record  erroneously  reads  "defendant  owner  had 
control  *  *  *  .  " 

M7  Am.  Jur.  993  at  994,  995,  Easements  §  96;  28  C.J.S.  750, 
751,  Easements  §§72  and  73. 
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of  the  servient  estate  owes  no  obligation  to  third  parties  to 
make  repairs.  In  the  first  place,  the  matter  of  "repairs"  is  not 
involved  in  this  lawsuit.  It  is  a  matter  of  cleaning  up  land 
which  should  have  been  placed  in  a  non-hazardous  condition 
and  of  tolerance  by  the  Government  of  fire-hazardous  condi- 
tions and  practices  on  its  lands  when  it  had  a  right  and  even 
a  duty  to  abate  the  same.  Secondly,  the  cases  cited  on  page  1 1 
of  the  Answering  Brief  deal  entirely  with  rights  and  obliga- 
tions as  between  the  owners  of  the  dominant  and  servient 
estates.  They  do  not  deal  with  the  obligations  of  the  owner 
of  the  servient  estate  to  third  parties.  It  does  not  matter  here 
whether  the  Government  could  look  to  the  Port  Angeles 
Western  Railroad  for  indemnity  against  liabilities  incurred 
by  the  Government.  This  suit  involves  the  rights  of  a  third 
party  who  was  damaged  by  the  negligent  condition  and  prac- 
tices on  Government  owned  and  controlled  lands. 

If  we  follow  counsel's  argument  correctly,  it  is  their  con- 
tention that  the  owner  of  timberland  could  log  the  timber, 
leave  the  slash  and  debris  where  it  falls,  and  then  escape  all 
responsibility  for  the  condition  of  the  land  simply  by  granting 
an  easement  across  that  land.  That  is  patently  unsound. 

The  owner  of  land  cannot  escape  his  obligations  and  duties 
to  maintain  it  in  a  safe  condition  unless  he  parts  with  all 
right  of  control  or  access  to  the  land.  Generally,  by  conveying 
fee  title  a  man  no  longer  has  right  of  access  to  or  control  of 
the  land  and  therefore  is  not  liable  for  anything  which  hap- 
pens after  title  passes  from  him.  To  some  degree  the  same 
principle  applies  where  property  is  leased  to  another.  How- 
ever, even  under  landlord-tenant  rules,  if  the  landlord  retains 
the  right  of  access  to  the  leased  premises,  he  then  remains 
liable  for  damages  to  third  persons  resulting  from  a  dangerous 
condition  of  the  premises. 


Appel  V.  Muller,  262  N.Y.  278,  186  N.E.  785; 

Paine  v.  Gamble  Stores,  Inc.,  202  Minn.  462,  279 
N.W.  257,  116  A.L.R.  407; 

Johnson  v.  Prange-Guessenhainer  Co.,  240  Wis.  363 

2N.W.2d723; 

City  of  Dalton  v.  Anderson,  72  Ga.  App.  109,  33 
S.E.2dll5; 

Marzotto  v.  Gay  Garment  Co.,  11  N.J.  Super.  368 
78A.2d394; 

See  also  the  annotation  in  89  A.L.R.  477. 
Since  the  owner  of  land  over  which  an  easement  is  granted 
has  access  thereto  and  can  do  anything  on  the  right  of  wa> 
which  does  not  interfere  or  conflict  with  the  use  of  the  ease- 
ment, it  follows,  with  even  greater  force  than  in  the  landlord- 
tenant  situation,  that  such  landowner  is  liable  for  damage  re- 
sulting from  an  unlawful  and  hazardous  condition  of  the  land 
It  does  not  matter  whether  the  land  was  in  that  conditior 
when  the  Government  acquired  title  thereto  nor  whether  the 
condition  was  created  by  the  holder  of  the  easement.  The 
Government,  as  owner,  accepted  responsibility  for  the  con- 
dition of  the  land  when  it  accepted  title  thereto;  and  regard- 
less of  its  rights  against  the  Railroad,  the  Government,  as 
owner  of  the  fee,  is  still  responsible  for  the  results  of  its 
condition. 

The  foregoing  principles  of  law  are  not  the  only  basis  on 
which  we  have  alleged  that  the  Government  had  control  oi 
and  access  to  the  right  of  way  and  adjoining  lands.  There  are 
further  facts  which,  under  the  allegations  of  the  complaint, 
we  can  and  would  be  entitled  to  establish.  But  regardless  oi 
the  additional  facts,  it  is  clear,  as  a  matter  of  law,  that  the 
existence  of  an  easement  over  the  Government  lands  does  not 
relieve  the  Government  of  its  obligations  as  a  landowner. 


(If  it  makes  any  difference  in  this  case  counsel  erroneously 
state  that  the  easement  was  granted  by  the  United  States 
pursuant  to  the  Right  of  Way  Act,  March  3,  1875,  18  Stat. 
482,  43  U.S.C.  934.  That  statement  is  outside  the  record,  is 
erroneous  in  fact  and  is  contrary  to  the  allegations  of  the  com- 
plaint. We  are  prepared  to  prove  that  such  right  of  way  as 
existed  was  granted  years  ago  by  a  private  party,  the  then 
owner  of  the  right  of  way  area  and  adjoining  lands,  to  an- 
other private  party,  that  the  United  States  thereafter  ac- 
quired the  servient  estate  and  adjoining  lands  in  an  exchange 
transaction  with  the  private  owner,  and  that  still  other  agree- 
ments and  relationships  between  the  Government  and  the 
Railroad  gave  the  Government  access  and  control.) 

ANS.  BR.— PART  I— SECTION  C  (pp.  13-16) 

Government  counsel  challenge  the  applicability  of  Rem, 
Rev.  Stat.  §§  5818  and  5807,  brushing  off  §  5818  with  the 
passing  comment  that  that  statute  requires  an  act  and  since 
there  was  no  act  involved  in  the  existence  of  the  fire-hazard- 
ous conditions  the  statute  is  inapplicable.  They  say  that 
§  5807  drastically  changes  the  common  law,  that  it  is  a  crimi- 
nal statute  and  therefore  can  have  no  bearing  on  this  case. 

To  recognize  properly  the  status  of  these  two  statutes  one 
must  take  into  account  the  importance  of  the  timber  industry 
in  the  State  of  Washington  and  the  public  policy  in  this  state 
as  declared  by  the  legislature  in  the  numerous  statutes  de- 
signed to  protect  its  timber  rei.ources.  A  reading  of  RCW, 
Chapter  76.04,  many  of  the  sections  of  which  are  set  forth  in 
Appendix  B  of  our  Opening  Brief,  and  of  the  cases  cited  in 
our  Opening  Brief  and  in  this  brief  relating  to  forest  fires, 
will  make  clear  the  concern  which  both  the  legislature  and 
the  courts  of  this  state  have  for  the  safety  of  Washington's 


greatest  natural  resource.  Private  parties  and  both  the  state 
and  federal  government  own  extensive  timber.  Some  areas 
are  even  more  vulnerable  to  fire  than  others  due  to  topog- 
raphy, weather  conditions  and  the  hazardous  situations 
which  can  be  created  by  improper  clearing  and  logging  opera- 
tions and  forestry  practices.  When  weighed  in  the  light  of 
those  considerations  and  having  in  mind  that  private,  state 
and  federal  timber  are  intermingled,  it  is  clear  that  the  stat- 
utes in  question  are  designed  to  establish  a  standard  of  con- 
duct and  to  protect  the  interests  of  all  timber  owners. 

When  §  5818  says  "It  shall  be  unlawful  for  any  person  to 
do  any  act  which  shall  expose  any  of  the  forests  or  timber 
upon  such  land  to  the  hazard  of  fire,"  the  phrase  "do  any 
act"  is  plainly  synonymous  with  the  phrase  "to  be  guilty  of 
any  conduct"  and  must  also  include  omissions.  To  adopt 
counsel's  argument  would  mean  that  it  is  no  crime  to  build 
a  bonfire  but  the  offense  occurs  only  when  the  torch  is  set  to 
it.  In  the  case  at  bar,  the  bonfire  was  all  stacked  and  ready 
to  go  on  the  government-owned  right  of  way  and  adjoining 
lands.  It  was  permitted  to  remain  there  in  the  face  of  long- 
continued  operation  of  defective  railroad  equipment  known 
to  be  capable  of  starting  a  fire  at  any  time  in  dry  weather. 

Section  5807  and  its  predecessors  have  been  on  the  statute 
books  since  1917.  While  amended  several  times,  this  statute 
has  continuously  stated  that  land  covered  in  whole  or  in  part 
by  inflammable  debris  likely  to  further  the  spread  of  fire  is 
a  fire  hazard.  Whether  that  is  a  criminal  statute  or  not,  it 
nevertheless  establishes  a  standard  of  care,  failure  to  con- 
form to  which  is  negligence. 

It  is  well  established  that  conduct  which  violates  such  a 
statute  may  be  negligent  conduct  in  itself  if:  (a)  the  plaintiff 


is  one  of  a  class  of  persons  whom  the  statute  was  intended  to 
protect;  and  (b)  the  harm  which  has  occurred  is  of  the  type 
Which  the  statute  was  intended  to  prevent  and  (c)  if  all  of 
the  other  elements  of  tort  are  present.  See  Prosser  on  Torts, 
§  39,  p.  264;  2  Restatement  of  Torts,  §§  285  and  286;  38 
Am.  Jur.  827;  65  C.J.S.  413,  et  seq.;  Discargar  v.  City  of 
Seattle,  25  Wn.2d  306,  171  P.2d  205 ;  Erickson  v.  Kongsli,  40 
Wn.2d  79,  240  P.2d  1209;  Cook  v.  Seidenverg,  36  Wn.2d  256, 
217  P.2d  799.  Violations  of  forestry  statutes  of  this  state 
have  repeatedly  been  held  proper  grounds  for  civil  relief. 
See  Kuehn  v.  Dix,  42  Wash.  532,  85  Pac.  43 ;  Wood  &  Iver- 
son,  Inc.  V.  Northwest  Lumber  Co.,  138  Wash.  203,  244  Pac. 
712 ;  Mensik  v.  Cascade  Timber  Co.,  144  Wash.  528,  258  Pac. 
323;  Conrad  v.  Cascade  Timber  Co.,  166  Wash.  369,  7 
P.2d  19. 

It  is  also  significant  that  in  its  earlier  versions  §  5807  re- 
quired that  the  fire  hazard  be  abated  by  the  owner  or  person 
responsible  for  the  existence  of  the  hazard,  but  that  in  1929 
and  subsequent  versions  the  statute  was  amended  to  require 
that  both  the  owner  and  the  person  responsible  for  the  exist- 
ence of  the  hazard  be  required  to  abate  the  same.  Legislative 
intent  to  make  the  owner  of  the  servient  estate  responsible 
could  not  be  more  clearly  stated. 

It  is  clear  that  §§  5818  and  5807  are  applicable  because 
appellant,  as  owner  of  timber  which  was  jeopardized  by  the 
fire  hazard,  is  one  of  a  class  of  persons  whom  the  statute  was 
intended  to  protect;  because  the  statute  was  designed  to 
prevent  fires  and  the  spread  thereof;  and  because  all  of  the 
other  elements  of  a  tort  are  present. 

This  Court  has  recognized  that  violation  of  a  statute  may 
be  the  basis  for  civil  liability  even  though  criminal  penalties 
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attach  to  the  violation.  In  Spokane  International  Railway 
Co.  V.  United  States,  72  F.2d440  (9th  Cir.  1934),  the  defend- 
ant railroad  was  held  liable  for  damages  resulting  from  fire 
caused  by  its  passing  train.  The  court  said  at  p.  442 : 

"(4-6)  We  come  then  to  the  effect  of  the  Idaho 
statute  which  required  defendant  to  keep  its  right  of  way 
'clear  and  free  from  all  combustible  and  inflammable 
material,  matter  or  substances,'  during  the  closed  season 
from  June  1st  to  September  1st.  This  criminal  statute 
established  a  standard  of  care,  failure  in  the  observance 
of  which  would  subject  defendant  to  civil  liability  if  such 
failure  caused  or  contributed  to  the  damage  of  another. 
If  the  fire  originated  on  defendant's  right  of  way  in  in- 
flammable material,  which  in  violation  of  the  statute 
had  been  allowed  to  accumulate  there,  it  would  be  im- 
material whether  a  spark  from  defendant's  engine  or  the 
act  of  a  third  person  from  without  defendant's  right  of 
way  had  caused  the  fire.  Curoe  v.  Spokane  &  I.E.R.  Co., 
32  Idaho,  643,  186  P.  1101,  37  A.L.R.  923  (1920).  On 
the  other  hand,  even  though  the  fire  was  set  by  a  spark 
from  defendant's  engine,  if  it  ignited  material  lying  out- 
side of  the  right  of  way,  negligence  in  failing  to  maintain 
the  right  of  way  in  accordance  with  the  statute  would 
be  immaterial  unless  such  failure  contributed  to  the 
spread  of  the  fire." 

Apart  from  the  statute  cited,  property  owners  have  been 
held  liable  for  accumulations  of  combustibles  of  various  types 
on  their  premises  under  common  law.  Prince  v.  Chehalis  Sav. 
h  Loan  Assn.,  186  Wash.  372,  58  P. 2d  290;  Collins  v.  George, 
102  Va.  509,  46  S.E.  684;  Riley  v.  Standard  Oil  Co.  of  In- 
diana, 214  Wis.  15,  252  N.W,.  183;  Eisenkramer  v.  Eck,  162 
Ark.  501,  258  S.W.  368;  Keyser  Canning  Co.  v.  Klots  Throw- 
ing Co.,  94  W.Va,.  346,  118  S.E.  521,. 

Counsel  say  it  would  be  unreasonable  to  impose  responsi- 
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bility  for  the  condition  of  the  land  in  perpetuity.  The  answer 
to  that  is  twofold.  First,  the  timber  which  the  statute  is  de- 
signed to  protect  is  a  resource  which  the  legislature  wishes  to 
maintain  and  protect  in  perpetuity.  Second,  there  are  statu- 
tory procedures  by  which  a  property  owner  can  dispose  of  the 
fire  hazard  and  obtain  clearance,  thus  relieving  himself  of  the 
responsibility. 

ANS.  BR.— PART  U — SECTION  A  (pp.  17-22) 
Counsel  attempt  to  characterize  appellant's  case  as  one 
based  upon  the  theory  of  absolute  liability  without  fault,  and 
then  cite  the  case  of  Dalehite  v.  United  States^  and  subse- 
A.ct  does  not  subject  the  Government  to  liability  without 
fault.  Again,  counsel  are  in  error. 

The  Dalehite  case  and  the  Court  of  Appeals  cases'*  cited  on 
page  19  of  the  Answering  Brief  involved  damages  which  were 
caused  by  inherently  dangerous  articles.  In  each  of  those 
cases  the  court  found  that  there  was  no  negligence  on  the 
part  of  government  employees.  We  do  not  contend  that  the 
combustible  matter  on  the  government  lands  was  an  inher- 
ently dangerous  commodity  or  that  the  Government  is  liable 
without  fault.  Our  case  is  one  of  claimed  liability  with  fault, 
based  upon  negligence. 

Sections  5807  and  5818  establish  standards  of  care  for 
landowners  practically  identical  to  the  standards  of  care  re- 
quired by  common  law.^  Failure  to  conform  to  those  stand- 
ards constitutes  negligence. 


'346  U.S.  15,  97  L.Ed.  1427,  73  S.Ct.  956  (1953). 
l,quent  cases,  in  which  the  court  has  ruled  that  the  Tort  Claims 


*  United  States  v.  Inmon,  205  F.2d  681,  684  (C.A.  5) ; 
Harris  v.  United  States,  205  F.2d  765,  767  (C.A.  10). 

^  See  cases  cited  on  p.  8,  supra. 
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Government  counsel  confuse  "negligence  per  se"  with 
"absolute  liability  without  fault."  There  is  a  vital  difference 
and  the  Court  should  not  fail  to  differentiate  the  two  theories. 
In  the  three  cases  cited  by  counsel,  if  negligence  had  been 
present  in  the  handling  of  the  inherently  dangerous  articles 
then  the  Government  would  have  been  liable.  In  the  Dalehite 
case,  if  the  explosive  fertilizer  had  been  negligently  exposed 
to  flame  and  an  explosion  followed,  the  Government  would 
have  been  liable.  In  the  Inmon  case,  if  the  Government  had 
failed  to  make  an  effort  to  clean  up  the  old  firing  range  and 
dispose  of  dud  shells,  or  had  failed  to  fence  and  post  signs 
around  the  area,  thus  being  negligent,  the  Government  would 
have  been  liable.  In  the  Harris  case,  if  the  government  em- 
ployees had  negligently  flown  over  the  adjacent  farmlands 
and  sprayed  the  herbicide  directly  on  those  crops,  the  Gov- 
ernment would  have  been  liable.  However,  in  each  of  those 
cases,  the  court  expressly  found  no  negligence  existed. 

In  the  case  at  bar,  the  slash  and  debris  on  the  government 
property  was  not  in  itself  inherently  dangerous.  It  took  some- 
thing more  to  make  that  debris  spring  into  flame  and  cause 
the  damage  complained  of.  The  inflammable  material  both 
on  the  right  of  way  and  on  the  adjoining  lands  could  have 
been  disposed  of  by  the  Forest  Service  employees  under  con- 
ditions which  would  have  prevented  any  possibility  of  it 
causing  damage.  The  Forest  Service  employees  knew  that  the 
inflammable  material  would  burst  into  flame  if  sparks  were 
introduced  into  it;  knew  that  the  Railroad  equipment  was 
defective  and  was  being  operated  in  a  negligent  manner  apt 
to  throw  sparks  into  the  debris ;  knew  that  fire  on  those  lands 
would  imperil  and  might  spread  to  the  forests  in  the  vicinity; 
and  had  the  power  to  prevent  both  the  fire-hazardous  con- 
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dition  and  the  fire-hazardous  practices.  Yet  they  failed  to 
do  so.  That  was  negligence.  The  common  law,  as  well  as  the 
public  policy  of  the  State  of  Washington,  as  expressed  by  the 
legislature  in  §§5807  and  5818,  are  to  the  effect  that  in 
forested  areas  where  fire  can  do  extensive  damage  it  is 
neghgence  to  permit  the  accumulation  of  inflammable 
material.  Failure  to  abate  that  condition  and  to  prevent  the 
hazardous  practices  was  negligent  omission. 

If  the  classic  mail-truck  driver  knowingly  drove  a  mail 
truck  with  defective  brakes  in  heavy  traffic  and,  being  unable 
to  stop,  damaged  someone,  certainly  the  Government  would 
be  liable.  Such  action  would  be  contrary  to  a  criminal  statute 
which  established  a  standard  of  care,  and  would  involve  an 
article  not  inherently  dangerous  but  which  is  negligently  ex- 
posed to  a  situation  which  could  cause  damage.  The  same 
principles  apply  to  the  case  at  bar. 

ANS.  BR.-— PART  11— SECTION  B  (pp.  19-21) 

Government  counsel  cite  four  cases^  to  the  effect  that 
the  owner  of  land  adjoining  a  railroad  right  of  way  need  not 
conform  the  use  of  his  land  to  guard  against  the  negligence  of 
the  railroad.  Those  cases  are  inapplicable  to  the  case  at  bar. 

The  Bowers  case  affirmed  a  non-suit  and  assumed,  without 
deciding,  that  the  defendant  had  been  negligent,  but  deter- 
mined that  proximate  cause  had  not  been  established. 


""  Bowers  v.  East  Tennessee  &  W.N.C.R.  Co.,  144  N.C.  684, 
57S.E.453; 

Leroy  Fibre  Co.  v.  Chi.,  MU.,  &  St.  P.  Ry.,  232  U.S.  340; 
Atlas  Assurance  Co.  Ltd.  v.  State,  102  Cal.  App.2d  789,  229 
P.2d  13,  17,  19; 

Kleinclaus  v.  Marin  Realty  Co.,  94  Cal.  App.2d  733,  211 
P.2d  582,  583-584. 
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The  other  three  cases  hold  the  defendant  railroads  liable 
for  damages  suffered  by  the  adjacent  landowners  from  fires 
originating  on  the  railroad  right  of  way.  Each  case  holds  that 
the  plaintiff  was  not  guilty  of  contributory  negligence  and 
found  that  the  plaintiff  in  each  case  was  using  his  land 
adjacent  to  the  railroad  in  a  proper  and  lawful  manner. 

In  the  case  at  bar  the  Government's  land  adjacent  to  the 
railroad  was  maintained  in  an  improper,  sub-standard  and 
fire-hazardous  condition,  contrary  to  the  law  of  the  state. 
Furthermore,  the  Government  owned,  had  control  of  and 
access  to  the  railroad  right  of  way  upon  which  similar  im- 
proper conditions  existed.  Also,  the  Government  had  the 
right  and  power  to  abate  the  fire-hazardous  conditions  and 
practices  on  the  right  of  way,  a  circumstance  which  was  not 
present  in  the  four  cases  cited.  In  the  cases  cited  the  negli- 
gent acts  of  the  railroads  were  isolated  and  non-recurring  acts 
which  the  adjoining  landowners  were  not  required  to  antici- 
pate. In  the  case  at  bar  there  was  a  long-standing  fire-hazard- 
ous condition  on  the  right  of  way  and  on  the  Government's 
adjacent  land,  and  the  negligent  practices  of  the  railroad  had 
continued  for  a  long  time  prior  to  the  fire,  all  of  which  facts 
were  known  to  the  Forest  Service  employees. 

ANS.BR. — PART  II — SECTION  C  (pp.  21-22) 

Government  counsel  suggest  that  there  is  no  causal  con- 
nection between  the  negligcixe  complained  of  and  the  damage 
sustained.  This  we  are  unable  to  follow.  See  the  complaint 
and  particularly  paragraph  XI  (R.  11-12)  and  paragraphs 
XXXV,  XXXVI  and  XXXVIII  (R.  26-29).  The  complaint 
alleges  a  continuous  related  chain  of  circumstances  and 
events  for  which  the  Government  is  accountable  commencing 
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long  prior  to  the  fire  on  August  6th  and  continuing  until 
the  breakaway  of  the  big  fire  on  September  20th. 

Proximate  cause  is  sufficiently  alleged  under  Federal  Rules 
of  Civil  Procedure,  Rules  8(e)  and  8(f)  and  Forms  9  and  10. 

ANS.  BR.--PART  III— SECTIONS  A  and  B  (pp.  23-38) 

The  Government  characterizes  all  of  the  acts  and  omissions 
that  occurred  on  or  after  August  6,  1951,  as  fire  fighting 
activities  done  in  the  performance  of  a  public  function  which 
is  clothed  with  sovereign  immunity  under  the  Federal  Tort 
Claims  Act  as  interpreted  by  the  Dale  kite  case. 

Pages  23  to  29  of  appellee's  brief  are  devoted  to  a  rather 
fuzzy  theory  that  appellee's  lands  and  employees  were  dedi- 
cated to  public  benefit  and  service  and  for  that  reason,  alone, 
the  Government  should  not  be  liable.  Throughout  the  brief 
the  reader  is  conditioned  by  repeated  use  of  the  word 
"public,"  e.g.,  "public  function,"  "public  activities,"  "public 
responsibilities,"  "public  character,"  "public  officers," 
"public  firemen,"  "public  domain,"  "public  duty,"  "public 
bodies,"  "public  forests,"  "public  at  large,"  "public  land"  and 
"public  nature  of  fire  fighting  endeavors." 

The  Court  should  not  be  misled  by  any  such  conditioning 
process  from  the  real  inquiry  as  to  whether  the  negligence 
alleged  falls  within  any  exception  to  the  statutory  waiver  of 
sovereign  immunity  and  whether  a  private  individual  under 
like  circumstances  would  be  liable. 

In  an  effort  to  create  an  immunized  status  for  the  National 
Forests  and  the  Forest  Service,  appellee  recounts  their  estab- 
lishment and  development.  What  it  says  there  could  also  be 
said  of  Rayonier  and  of  many  other  companies  in  the  timber 
industry.  Rayonier,  too,  has  established  forests,  is  interested 
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and  active  in  conservation,  timber  management,  continuous 
supplies  of  timber,  protection  against  destruction  by  fire  and 
depredation  upon  its  forests,  etc.,  etc.  Rayonier  has  its  own 
Forest  Service,  which  also  has  a  record  of  growth  and  re- 
organization and  which  has  been  headed  by  men  interested 
in  conservation.  Rayonier  call  its  Forest  Service  its  "Timber 
Division."  Its  functions  are  the  same  as  those  of  the  United 
States  Forest  Service.  It  protects  against  fire,  but  like  the 
Forest  Service  it  does  not  maintain  a  fire  department.  Some 
of  Rayonier's  foresters  and  engineers  are  also  State  Fire 
Wardens,  which  is  useful  because  that  status  gives  them 
authority  to  prevent  improper  practices  and  meet  emergen- 
cies on  Rayonier's  lands.  And,  like  the  Forest  Service 
Rangers,  Rayonier's  Timber  Division  employees  handle 
acquisitions  and  sales,  road  construction,  logging,  supervision 
of  hunters,  fishermen  and  recreationists,  and  carrying  out  of 
conservation,  harvesting  and  reforestation  of  timberlands. 
The  complaint  alleges  these  facts  in  substance. 

The  point  of  all  this  is  that  the  United  States  owns  and 
administers  property  for  the  same  purposes  and  in  the  same 
fashion  as  Rayonier  and  other  private  industries  and  its 
Forest  Service  employees  have  the  same  jobs  and  duties  as 
employees  of  Rayonier  and  other  private  timber  operators. 
That  the  public,  i.e.,  the  citizens  of  the  United  States,  benefit 
therefrom  or  enjoy  the  fruits  of  this  activity  is  immaterial. 
The  Government,  engaging  in  this  activity,  is  liable  for  the 
negligence  of  its  employees,  just  as  are  private  parties,  who 
could  be  and  sometimes  are  performing  the  identical  acts. 

Counsel's  argument  ignores:  (a)  the  duty  of  the  Govern- 
ment as  a  landowner;  (b)  the  fact  that  the  Forest  Service's 
purpose  is  to  administer  Government  lands  and  to  protect 
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those  lands — not  the  lands  of  other  people — from  fire  and 
depredation,  and  (c)  the  duty  of  the  Forest  Service  to 
co-operate  with  other  timber  owners  in  order  to  conserve 
Government  property  which  can  best  be  accomplished  by 
reciprocal  aid  and  by  action  for  mutual  and  common  benefit. 

Government  counsel  concede  liability  if  a  Government 
vehicle  is  negligently  driven,  even  if  engaged  in  fire  fighting/ 

Apparently  counsel  believe  that  the  public  function  so  tra- 
ditionally exempt  ceases  at  the  squirting  of  water  on  the  blaze. 
If  some  part  of  active  participation  in  fire  fighting  activities 
can  give  rise  to  liability,  why  cannot  negligent  non-activity 
also  be  a  basis  for  claim?  Is  it  a  public  function  to  permit 
fire-hazardous  conditions  and  practices  on  Government  lands 
or  to  assume  supervision  of  fire  fighting  and  then  sit  idly  by 
for  forty  days  and  let  a  smoldering  fire  jeopardize  millions  of 
dollars  worth  of  Government  and  private  timber? 

Forest  Service  employees  were  hired  to  look  after  the  prop- 
erty of  their  employer.  They  were  not  hired  for  the  benefit 
of  the  "public  at  large,"  as  that  expression  is  used  with  ref- 
erence to  a  municipal  fire  department.  Their  functions  and 
duties  revolve  entirely  around  the  protection  and  adminis- 
tration of  Government  owned  lands  and  timber,  just  as  pri- 
vate employees  protect  and  administer  private  property. 
Again,  as  pointed  out  (Op.  Br.  58-59),  if  it  had  not  been  the 
Forest  Service  which  committed  itself  to  take  charge  in  case 
of  fire  it  could  have  been  Rayonier  or  some  other  company 
or  association  of  private  timber  owners  which  undertook  that 
responsibility. 


^  See  Ans.  Br.  p.  38,  footnote  29,. 
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ANS.BR. — PART  III — SECTION  C  (pp.  39-42) 

Government  counsel  urge  that  the  Forest  Service  employ- 
ees were,  in  effect,  acting  as  agents  of  the  State  in  fighting  the 
fire,  that  as  such  agents  they  were  performing  a  public  func- 
tion and  that  they  are  therefore  entitled  to  the  benefits  of  the 
sovereign  immunity  of  the  State.  This  argument  is  unsound 
for  several  reasons. 

The  State  has  not  waived  its  sovereign  immunity,  whereas 
the  Federal  Government  has.  The  Federal  Government  can- 
not vicariously  clothe  itself  with  the  immunity  of  the  State. 
The  F.T.C.A.  says  the  Government  shall  be  liable  in  the  same 
manner  as  a  private  individual  (not  in  the  same  manner  as  a 
state  or  other  sovereign),  under  like  circumstances.  A 
private  individual  could  have  been  party  to  a  contract  with 
the  State  similar  to  that  made  by  the  Forest  Service. 

A  private  party  performing  fire  fighting  services  for  the 
public  at  large,  either  independently  or  under  contract  with 
the  municipaHty  in  which  it  operates,  is  liable  for  its 
negligence  while  engaged  in  fire  fighting  activities.  Farrell  v. 
L.  G.  De  Felice  &  Son,  132  Conn.  81,  42  Atl.2d  697; 
Doherty  v.  Oakland  Beach  Volunteer  Fire  Co.,  70  R.I.  446, 
40  Atl.2d  737;  Ottman  v.  Incorporated  Village  of  Rockville 
Centre,  21 S  N.Y.  270,  9  N.E.2d  862.  See  also  Bloom  v. 
Blanck  &  Gargaro,  Inc.,  62  Ohio  App.  451,  24  N.E.2d  615, 
wherein  the  city's  independent  contractor  performing  sewer 
construction  work,  a  governmental  function,  was  held  liable 
for  its  negligence  while  at  the  same  time  the  city  was  held 
immune  from  liability.  The  court  said  that  the  immunity  of 
the  city  does  not  extend  to  the  contractor.  Similarly,  the  Wash- 
ington Supreme  Court  has  held  a  municipal  corporation  of 
this  state  immune  from  liability  for  negligent  acts  of  its 
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officials  performing  a  governmental  function,  but  held  the 
officials  personally  liable  for  their  negligent  conduct  in  office. 
Brougham  v.  Seattle,  194  Wash.  1,  76  P.2d  1013. 

The  Forest  Service  employees  were  not  agents  of  the  State. 
They  were  acting  as  Forest  Service  employees  for  the  protec- 
tion and  administration  of  Forest  Service  timber.  Deputiza- 
tion  of  some  Forest  Service  employees  as  state  forest  war- 
dens was  a  matter  of  convenience  to  give  them  additional 
authority  by  which  to  perform  their  duties  to  their  employer. 
In  this  respect  they  were  no  different  than  many  employees 
of  private  timber  owners. 

Counsel  fail  to  refer  to  paragraph  9  of  the  Cooperative 
Agreement  (R.  7)  which  expressly  preserves  to  private  per- 
sons their  rights  to  recover  damages  on  account  of  fires  result- 
ing from  any  negligent  act  of  a  forest  landowner  or  a  timber 
operator  within  the  Protective  Area  and  any  other  rights  of 
similar  nature  under  Washington,  federal  or  general  law  (Op. 
Br.  pp.  23-25). 

While  disclaiming  any  intent  to  extend  the  principles  of 
municipal  immunity  to  the  Federal  Tort  Claims  Act,  counsel 
cite  four  cases  on  page  40  of  their  brief,  based  wholly  upon 
municipal  immunity  from  negligence  of  municipally  em- 
ployed firemen.  They  are  obviously  inapplicable. 

In  footnote  31  on  page  42  of  the  Answering  Brief,  counsel 
note  our  failure  to  call  to  the  attention  of  the  court  reversal 
of  the  District  Court  decision  in  P.  Dougherty  Co.  v.  United 
States,  97  F.Supp.  287,  which  we  cited  on  page  20  of  our 
Opening  Brief.  We  regret  the  oversight,  but  the  principle 
announced  in  the  District  Court  opinion  and  the  quotation 
therefrom  which  appears  in  our  brief  is  still  good  law.  The 
Dougherty  case  was  reversed  by  the  Court  of  Appeals  but  on 
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other  grounds.  The  majority  opinion  does  not  disavow  the 
principle  that  the  Government  may  be  liable  as  a  volunteer. 
The  two  judges  who  did  comment  on  liability  of  a  volunteer 
as  being  pertinent  to  the  decision  vigorously  and  emphatically 
approved  the  principle  stated  by  the  District  Judge. 

Counsel  make  much  of  the  case  of  H.  R.  Mock  Co.  v. 
Rensselaer  Water  Co.,  247  N.Y.160,  159  N.E.  896.  Counsel 
seem  to  miss  the  point  made  by  us  (Op.  Br.  pp.  23-25).  We 
do  not  sue  on  the  Cooperative  Agreement.  Rather  we  point 
to  that  contract  as  establishing  a  duty  on  the  Forest  Service, 
breach  of  which  was  negligence. 

The  Mock   case  expressly  by-passed   a   very   imporant 

question  present  in  the  case  at  bar.  The  court  said,  page  899: 

"We  put  aside  also  the  problem  that  would  arise  if 

there  had  been  reckless  and   wanton  indifference   to 

consequences  measured  and  foreseen." 

By  failing  to  use  sufficient  available  men  and  equipment  and 

by   doing  practically   nothing   for   forty   days    while    the 

smoldering  area  continued  to  imperil  nearby  timber,  the 

Forest  Service  employees  manifested  reckless  and  wanton 

indifference  to  consequences  measured  and  foreseen. 

ANS.  BR. — PART  III — SECTION  D   (pp.  42-45) 

Counsel  seek  to  divorce  the  Government  from  its  iden- 
tity as  owner  of  land  upon  which  fire  originated  and\ft'om 
which  the  fire  spread,  and  from  its  identity  as  an  actor 
supervising  fire  fighting.  They  also  characterize  the  Forest 
Service  employees  as  the  equivalent  of  a  municipal  fire  de- 
partment established  for  the  sole  purpose  of  fighting  fires  for 
the  benefit  of  the  public  at  large.  Since  counsel's  argument  is 
premised  upon  assumptions  contrary  to  the  facts  in  the  case 
at  bar,  it  is  pointless. 
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The  true  question  is  whether  a  private  individual  standing 
in  the  place  of  the  Government  under  all  of  the  facts  and 
circumstances  of  this  case,  would  be  liable.  The  answer  is 
yes,  as  we  have  demonstrated. 

It  is  pertinent  that  the  Washington  Supreme  Court  has 
held  the  owner  of  land  on  which  fire  occurs  is  liable  for  im- 
proper fire  fighting,  even  though  it  is  done  on  his  behalf  by 
state  fire  wardens.  Galbraith  v.  Wheeler-Osgood  Co.,  123 
Wash.  229,  212  Pac.  174;  Wood  &  Iverson,  Inc.  v.  North- 
west Lumber  Co.,  138  Wash.  203,  244  Pac.  712.  The  land- 
owner must  guard  and  extinguish  the  fire,  and  he  is  not  re- 
lieved of  his  responsibility  just  because  he  employs  a  state 
fire  warden  to  do  the  work. 

Also  pertinent  are  two  other  state  statutes,  Rem.  Rev. 
Stat.  §2523,  RCW  76.04.220,  which  imposes  the  duty  upon 
every  person  carefully  to  guard  or  to  extinguish  any  fire, 
whether  on  his  own  land  or  on  the  land  of  another;  and  Am. 
Rem.  Supp.  1945  §5806,  RCW  76.04.380,  which  provides  that 
the  owner,  operator  or  person  in  possession  of  land  on  which  a 
fire  exists  or  from  which  it  may  have  spread,  notwithstanding 
the  origin  or  subsequent  spread  thereof  on  his  own  or  other 
land,  is  duty  bound  to  make  every  reasonable  effort  to  control 
and  to  extinguish  such  fire  immediately  after  receiving  notice 
to  do  so.  Here  the  Forest  Service  had  immediate  personal 
notice. 

CONCLUSION 

The  Tort  Claims  Act  does  not  retain  immunity  from  liabil- 
ity for  negligence  in  the  performance  of  a  "public  function" 
as  such.  28  U.S.C.  §2680  specifically  describes  several  func- 
tions which  are  public  or  governmental  where  immunity  is 
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expressly  retained.  It  follows  by  necessary  implication  that 
immunity  is  waived  as  to  all  other  functions  which  might  be 
characterized  as  public  or  governmental.  This  construction  of 
the  Act  has  repeatedly  been  recognized  by  the  courts  holding 
the  Government  liable  for  torts  committed  in  the  exercise 
of  "public  functions"  (See  Op.  Br.  pp.  39-40).  Recent  post- 
Dalehite  decisions  have  held  the  Government  Hable  for  negli- 
gence related  to  public  functions:  United  States  v.  Praylou, 
208  F.2d  291  (4th  Cir.  1953),  involved  a  crash  of  a  govern- 
ment plane  operated  by  government  employees  on  govern- 
ment business;  Brown  v.  United  States,  209  F.2d  463  (2d 
Cir.  1954),  veterans'  hospital  case  involving  malpractice; 
United  States  v.  Griffith,  Gornall  &  Carman,  Inc.,  210  F.2d  1 1 
(10th  Cir.  1954),  military  airfield  negligently  drained  caused 
damage  to  nearby  landowner;  United  States  v.  White,  210 
F.2d  79  (9th  Cir.  1954),  negligence  toward  business  invitee 
on  deactivated  firing  range;  United  States  v.  Trubow,  214 
F.2d  192  (9th  Cir.  1954),  defective  condition  of  elevator 
door  in  Marine  Hospital  in  San  Francisco. 

The  order  appealed  from  should  be  reversed. 

Respectfully  submitted, 

HOLMAN,   MlCKELVV^AIT,   MaRION. 

Black  &  Perkins, 
LuciEN  F.  Marion, 
Burroughs  B.  Anderson, 

Attorneys  for  Appellant. 
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APPENDIX 

We  have  noted  an  error  in  the  reproduction  of  Rem.  Rev. 
Stat.  §5807;  R.C.W.  76.04.370  on  pages  22  and  72  of  our 
Opening  Brief.  The  present  form  of  this  statute  is  set  forth 
below  and  appears  also  on  page  48  of  the  Government's 
answering  brief.  We  regret  the  error.  It  occurred  as  the  result 
of  confusion  in  copying  due  to  the  several  amendments  and 
due  to  the  interchange  as  between  Remington's  Revised 
Statutes  and  the  Revised  Code  of  Washington.  The  legis- 
lative history  of  §5807  is  as  follows: 

Laws  of  1917,  Section  4  of  chap.  105,  p.  349  at  351 ; 

Laws  of  1921,  Section  2  of  chap.    64,  p.  196  at  198; 

Laws  of  1929,  Section  1  of  chap.  134,  pp.  351  and  352; 

Laws  of  1939,  Section  1  of  chap.  58,  pp.  171  and  172;  and 

Laws  of  1951,  Section  1  of  chap.  235,  pp.  742  and  743. 
Those  parts  of  the  Statute  which  are  important  to  the  case  at 
bar  have  remained  substantially  in  the  same  form  since  1917 
in  all  of  its  amended  versions. 

Am.  Rev.  Supp  §5807;  R.C.W.  76.04.370. 

"Any  land  in  the  state  covered  wholly  or  in  part  by 
inflammable  debris  created  by  logging  or  other  forest 
operations,  land  clearing,  or  right-of-way  clearing  and 
which  by  reason  of  such  condition  is  likely  to  further 
the  spread  of  fire  and  thereby  endanger  life  or  property, 
shall  constitute  a  fire  hazard,  and  the  owner  thereof  and 
the  person  responsible  for  its  existence  shall  abate  such 
hazard.  If  the  state  shall  incur  any  expense  from  fire 
fighting  made  necessary  by  reason  of  such  hazard,  it  may 
recover  the  cost  thereof  from  the  person  responsible  for 
the  existence  of  such  hazard  or  the  owner  of  the  land 
upon  which  such  hazard  existed,  and  the  state  shall  have 
a  hen  upon  the  land  therefor  enforceable  in  the  same 
manner  and  with  the  same  effect  as  a  mechanic's  lien. 
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Nothing  in  this  section  shall  apply  to  land  for  which  a 
certificate  of  clearance  has  been  issued. 

"If  the  owner  or  person  responsible  for  such  hazard 
refuses,  neglects,  or  fails  to  abate  the  hazard,  the  super- 
visor may  summarily  cause  it  to  be  abated  and  the  cost 
thereof  may  be  recovered  from  the  owner  or  person  re- 
sponsible therefor,  and  shall  also  be  a  lien  upon  the  land 
enforceable  in  the  same  manner  with  the  same  effect  as  a 
mechanic's  lien.  The  summary  action  may  be  taken  only 
after  twenty  days'  notice  in  writing  has  been  given  to  the 
owner  or  reputed  owner  of  the  land  on  which  the  hazard 
exists  either  by  personal  service  or  by  registered  letter 
addressed  to  him  at  his  last  known  place  of  residence." 
Laws  of  1951,  Section  1  of  chap.  235,  pp.  742  and  743. 


No.  14329 


United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Rayonier  Incorporated^  a  corporation,  Appellcmt, 

vs. 
United  States  of  America,  Appellee. 


Upon  Appeal  from  the  United  States  District  Court, 

Western  District  of  Washington, 

Northern  Division 


PETITION  FOR  REHEARING  EN  BANC 


HoLMAN,  Mickelwait,  Marion,  Black  &  Perkins, 
LuciEN  F.  Marion, 
Burroughs  B.  Anderson, 

Attorneys  for  Appellant. 

1006  Hoge  Building, 
Seattle  4,  Washington. 


The  ARQua  prebb,  Seattle 


F  f  L  E 

SEP  30  1955 

PAUL  P.  O'BRIEN,  CLEr 


No.  14329 

United  States  Court  of  Appeals 

For  the  Nintli  Circuit 


Rayoneer  Incorporated,  a  corporation,  Appellant, 

vs. 
United  States  of  America,  Appellee. 


Upon  Appeal  from  the  United  States  District  Court, 

Western  District  of  Washington, 

Northern  Division 


PETITION  FOR  REHEARING  EN  BANC 


HoLMAN,  Mickelwait,  Marion,  Black  &  Perkins, 
LuciEN  F.  Marion, 
Burroughs  B.  Anderson, 

Attorneys  for  Appellant. 

1006  Hoge  Building, 
Seattle  4,  Washington. 


The  ARQUB  PRCSB,  aKATTLS 


I 


i 


m 

INDEX 

Page 

Grounds  1 

Proximate  Cause  3 

The  Dalehite  Case 7 

Pre- August  llth  Negligence 11 

Conclusion  17 

Certificate  of  Counsel 18 

Appendix  —  Am.  Rem.  Supp.  1945  §5806;  R.C.W. 
§76.04.380 19 

TABLE  OF  AUTHORITIES 

Cases 

Dalehite  v.  United  States  (1953)  346  U.S.  15,  97 
L.Ed.  1427,  73  S.Ct.  956 2,  7,  8,  9,  10 

Fleming  v.  Seattle  (1945)  45  Wn.2d  477,  275  P.2d 
904  4 

Leroy  Fibre  Co.  v.  Chicago  M.  d  St.  P.  R.  Co.  (1914) 
232  U.S.  340 12,  13 

Mclnnis  v.  Squires  (1925)  136  Wash.  10,  238  Pac. 
925  ; 4 

McLeod  V.  Grant  County  School  District  (1953)  42 
Wn.2d  316,  255  P.2d  360 4 

Palin  V.  General  Construction  Co.  (1955)  147  Wash. 
Dec.  223,  287  P.2d 4 

Pig'n  Whistle  Corporation  v.  Scenic  Photo  Puh. 

(7o.,  57  F.2d  854  (9th  Cir.  1932) 14 

Riley  v.  Standard  Oil  Co.  of  Indiana  (1934)   214 

Wis.  15,  252  N.W.  183 14 

Squires  v.  McLaughlin  (1953)   44  Wn.2d  43,  265 

P.2d  265  4 

State  of  Washington  v.  Canyon  Lumder  Corpora- 
tion (1955)  146  Wash.  Dec.  648,  284  P.2d  316 14 

Stephens  v.  Mutual  Lumber  Co.  (1918)  103  Wash. 
1,  173  Pac.  1031 13 


w  Table  of  A  jthorities 

Statutes 

Page 
Washington  Statutes 

Am.  Rem.  Supp.  1945  §5806 15, 16, 19 

Am.  Rem.  Supp.  §5807 14 

Rem.  Rev.  Stat.  §2523 16, 17 

Rem.  Rev.  Stat.  §5818 14 

R.C.W  §76.04.220 16 

R.C.W.  §76.04.370 14 

R.C.W.  §76.04.380 15, 16, 19 

R.C.W.  §76.04.450 14 

Federal  Statutes 

28U.S.C.  §1346(b) 2, 13 

28  U.S.C.  §2674 2,  13 

Federal  Rules  of  Civil  Procedure 

Rule  No.  8(e)  4 

Rule  No.  8(f)  4 

Rule  No.  84 4 

Appendix  of  Forms,  Federal  Rules  of  Civil  Procedure 

Form  No.    9 4 

Form  No.  10 4 


HJoited  States  Comrt  of  Appeals 

For  th@  Ninth  Circuit 
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vs. 

United  States  of  America,        Appellee. 

Upon  Appeal  from  the  United  States  District  Court, 

Western  District  of  Washington, 

Northern  Division 


PETITION  FOR  REHEARING  EIS  BANC 


To :   The  Honorable  Homer  T.  Bone,  Circuit  Judge, 
The  Honorable  William  E.  Orr,  Circuit  Judge, 
The  Honorable  William  T.  Hastie,  Circuit  Judge. 

Appellant,  Rayonier  Incorporated,  aggrieved  by  this 
Court's  September  1,  1955,  decision  affirming  simimary 
dismissal  of  appellant's  complaint,  respectfully  peti- 
tions hereby  for  an  en  banc  rehearing  of  this  appeal. 

GROUNDS 

Summarized,  appellant's  grounds  for  a  rehearing  en 
heme  are : 

(1)  The  Opinion  decides  important  questions  of 
Washington  law  in  a  way  in  conflict  with  applicable 
Washington  law : 

(a)  As  respects  proximate  cause;  termination  of 
risk ;  and  duties  of  landowner  to  fight  fire  on  his  land 
and  to  pursue  and  extinguish  same. 

[1] 


(b)  By  citing  a  Washington  Supreme  Court  deci- 
sion but  holding  contrary  to  it. 

(c)  Because  it  is  premised,  in  part,  upon  an  er- 
roneous understanding  of  fact  with  respect  to  the  title 
and  control  of  the  land  upon  which  the  fire  started. 
As  a  result,  inapplicable  authorities  are  cited  in  the 
opinion ;  erroneous  statements  are  made  as  to  the  re- 
lationships and  duties  of  the  Government  and  of  the 
railroad  to  appellant ;  and  the  Dalehite  case  (if  that 
case  is  applicable  at  all)  is  extended  to  immunize  the 
Government  from  liability  for  fires  tortiously  caused 
by  Government  employees  on  the  Government's  own 
land. 

(2)  The  Opinion  decides  a  federal  question  in  a  way 
in  conflict  with  applicable  decisions  of  the  United  States 
Supreme  Court  as  respects : 

(a)  Rules  governing  the  construction  of  a  com- 
plaint subject  to  a  motion  to  dismiss; 

(b)  Federal  Tort  Claims  Act  requirements  that 
the  law  of  the  State  shall  determine  the  Govern- 
ment's liability. 

(3)  The  Opinion  decides  important  questions  of  fed- 
eral law,  heretofore  unsettled  by  any  court,  as  respects 
the  application  of  the  principles  of  municipal  corpo- 
ration law  to  actions  against  the  Government  under  the 
Federal  Tort  Claims  Act.  The  unsettled  questions  are : 

(a)  Is  the  "public  fireman"  pronouncement  of 
the  Dalehite  case  a  controlling  principle  of  law  or 
was  it  expressed  as  obiter  dictum  f 

(b)  How  can  the  "pul)lic  fireman"  immunity  be- 
come a  settled,  controlling  principle  of  law  in  Fed- 
eral Tort  Claims  Act  cases  without  legislative 
changes. 

(c)  If  the  "public  fireman"  immunity  of  mu- 
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nicipal  law  is  to  be  a  controlling  principle  of  Fed- 
eral Tort  Claims  Act  law,  should  not  the  equally 
"doctrinally  sanctified"  exceptions  to  that  immu- 
nity also  be  carried  over  and  applied  to  Federal 
Tort  Claims  law  and  the  Government  be  liable  in 
the  same  exceptional  circumstances  in  which  cities 
are  liable  for  the  negligence  of  their  public  fire- 
men? Should  such  "public  fireman"  immunity 
apply  only  to  federal  fire  departments  analogous 
to  municipal  fire  departments  or  should  it  apply 
also  to  the  Forest  Service ;  and  should  it  apply  so  as 
to  immunize  the  Government  from  Forest  Service 
negligence  and  non-fire-fighting  activities  and 
duties'?  Should  distinction  be  made  between  "pro- 
prietary" and  "  govermnental "  functions  as  in  mu- 
nicipal law  ? 

(4)  The  Opinion  discusses  questions  not  put  in  issue 
by  Government  counsel  nor  raised  by  the  Court  during 
oral  argument.  Appellant  should  have  opportunity  to  be 
heard  on  those  questions. 

PROXIMATE  CAUSE 

The  fire  which  started  on  Government  owned  and 
controlled  land  on  August  6  burned  continuously  there- 
after and  did  the  damage  complained  of.  Fire  burned 
in  a  natural  and  continuous  sequence,  unbroken  by  any 
new  indei^endent  cause,  and  produced  the  damage  to 
Rayonier's  property,  and  without  that  fire  which  start- 
ed August  6  the  damage  to  Rayonier  's  property  would 
not  have  occurred.  Fire-hazardous  conditions  and  prac- 
tices on  Government  owned  and  controlled  property 
negligently  permitted  by  the  Government  effectively 
contributed  to  and  made  possible  the  fire  which  started 
August  6.  Under  Washington  law  those  conditions  and 


practices  and  the  fire  which  started  August  6  were  the 
proximate  cause  of  the  damage. 

Squires  v.  McLuu()hlin  (1953)  44  Wn.2d  43, 
265  P.2d  265. 

Proximate  cause  is  a  question  of  fact,  not  a  question 
of  law,  except  in  rare  circumstances,  and  should  be  de- 
termined by  the  trier  of  the  facts. 

Mclnnis  v.  Squires  (1925)  136  Wash.  10,  238 
Pac.  925 ; 

McLeod    V.    Grant    Count ij    ScJiool    District 
(1953)  42  Wn.2d  316,  255  P.2d  360; 

Fleming  v.  Seattle  (1945)  45  Wn.2d  477,  483, 
275P.2d904; 

Palin  V.  General  Construction  Co.  (1955)  147 
Wash.  Dec.  223,  287  P.2d 

Paragraph  XXXVI  of  the  Complaint  (R.  29)  alleges 
that  each  of  the  acts  of  negligence  described  in  the  Com- 
plaint was  a  direct  and  proximate  cause  of  the  damage. 
Rules  of  Civil  Procedure,  Rules  8(e)  and  (f)  provide 
that  pleadings  shall  be  simple,  concise  and  direct,  that 
no  technical  forms  are  required  and  that  all  pleadings 
shall  be  so  construed  as  to  do  substantial  justice.  Forms 
9  and  10,  approved  by  Rule  84,  indicate  that  in  pleading 
proximate  cause  it  is  necessary  only  to  state  the  facts 
and  then  say:  "As  a  result,  plaintiff  [was  injured, 
etc.]."  The  Opinion  does  not  suggest  any  lack  of  ade- 
quacy in  the  allegation  of  paragraph  XXXVI  of  the 
Complaint  in  stating  that  the  damage  was  the  result 
of  the  acts  described. 

The  Complaint  must  be  construed  in  a  light  most 


favorable  to  the  plaintiff,  with  all  doubts  resolved  in 
plaintiff's  favor  and  all  allegations  accepted  as  true/ 
We  submit  the  Opinion  has  not  done  this.  Appellant  is 
entitled  to  have  the  question  of  proximate  cause  deter- 
mined in  the  trial  of  the  case.  If,  as  the  Opinion  implies, 
there  are  questions  of  unforeseeable  intervening  force, 
superseding  cause  or  termination  of  risk,  those  like- 
wise are  matters  of  defense  and  questions  of  fact  on 
which  we  are  entitled  to  be  heard.  There  is  nothing  in 
the  record  justifying  those  questions  at  this  time  nor 
justifying  a  dismissal  on  those  grounds. 

The  Opinion  is  obscure  and  confusing  on  the  question 
of  proximate  cause,  intervening  force  and  termination 
of  risk.  It  says,  page  3 : 

"*  *  *  In  our  opinion  it  was  this  recurrence  of  fire 
on  the  1600-acre  tract  which  was  the  sole  proximate 
cause  of  the  injury  to  appellant's  property  and 
that  risks,  if  any,  created  by  the  acts  or  omissions 
of  agencies  of  the  Government  prior  to  the  con- 
tainment of  the  fire  in  the  1600-acre  area  had  ter- 
minated. *  *  *"  (Emphasis  added) 

Why  was  such  "recurrence"  of  fire  the  sole  proxi- 
mate cause  ?  The  Opinion  does  not  explain.  The  fire  did 
not  recur.  It  was  the  same  fire  that  started  August  6 
still  burning,  the  same  men  still  acting,  the  same  timber 
which  was  in  jeopardy,  and  the  same  dry  weather  condi- 
tions. The  tire  did  not  start  in  the  1600-acre  tract.  It 
would  not  have  reached  the  1600-acre  tract  or  ever 
started  were  it  not  for  the  conditions  and  events  which 
occurred  before  it  reached  that  tract. 

When  did  the  risks,  created  prior  to  the  containment 


^  See  authorities  cited,  Op.  Br.,  p.  13. 
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of  the  tire,  terminate  and  what  caused  them  to  termi- 
nate? The  Opinion  does  not  explain.  Does  the  Court 
intend  to  imply  that  when  one  responsible  for  the  start 
of  a  fire  has  it  contained  and  under  control  his  duty  has 
ended  or  that  the  risk  of  fire  has  thereby  ternnnated? 
If  so,  that  is  contrary  to  Washington  law. 

The  Washington  statutes'^  establish  that  the  risk  from 
fire  does  not  terminate  until  the  fire  is  extinguished. 
They  require,  in  so  many  words,  that  the  landowner 
and  the  party  responsible  for  the  fire  and  the  fire- 
hazardous  conditions  both  control  and  extinguish  the 
fire.  A  doctor's  obligation  does  not  end  when  he  stops 
the  flow  of  blood ;  he  must  disinfect  the  wound  and  sew 
it  up.  Half-way  measures  are  no  more  tolerated  by 
Washington  forestry  laws. 

Does  the  above  quote  from  the  Opinion  imply  that 
there  was  an  intervening  force  or  superseding  cause 
which  ended  the  force  of  the  original  cause  ?  The  Opin- 
ion does  not  explain,  although  the  authorities  cited  in 
Opinion  footnote  1  in  support  of  the  quote  suggest  that 
the  Court  might  have  in  mind  some  intervening  force 
or  superseding  cause.  Those  authorities  deal  with  un- 
foreseeable intervening  forces  and  superseding  cause. 
They  are  not  applicable  to  the  facts  in  the  case  at  bar 
because  the  Complaint  here  specifically  alleges  that 
everything  contributing  to  the  September  20  breakaway 
fire  was  foreseeable  and  could  have  been  guarded 
against  and  avoided  by  prudent  conduct.  This  includes 
the  pre-August  11th  condition  of  and  practices  on  the 
Government  owned  and  controlled  right  of  way  and 


See  Op.  Br.,  pp.  21-23,  65,  70,  71. 


adjoining  lands  (R.  11-13)  and  the  wind  and  weather 
(R.  10,  15,23,24,27). 

The  only  intervening  force  apparent  to  us  is  the  For- 
est Service  employees'  negligence  in  doing  nothing.  The 
Opinion  quotes  paragraph  XXXII  of  the  Complaint, 
which  describes  the  Forest  Service  doing  nothing,  and 
then  simply  says : 

"On  these  facts,  liability  may  not  be  predicated 
on  conduct  occurring  before  the  spread  of  the  fire 
to  the  1600-acre  tract." 

The  Opinion  says  that  at  this  point  the  Forest  Service 
employees  became  public  firemen.  It  implies  that  if  the 
Government  is  negligent  only  once  in  its  capacity  as 
landowner  it  will  be  held  accountable,  but  if  it  is  neg- 
ligent twice,  once  as  a  landowner  and  later  as  a  public 
fireman,  it  will  not  be  liable  at  all. 

We  are  unable  to  learn  from  the  opinion  why  the 
Court  has  ruled  as  it  has  with  respect  to  proximate 
cause  and  related  matters.  The  problem,  as  treated  by 
the  Opinion,  was  not  raised  by  Government  counsel 
nor  by  the  Court  during  oral  argument.  We  have  never 
been  notified  that  anyone  thought  such  problem  exists, 
nor  have  we  ever  been  heard  on  the  subject  or  had  op- 
portunity to  present  our  views.  This  situation,  by  it- 
self, justifies  a  rehearing  in  this  case. 

THE  DALEHITE  CASE 

The  Opinion  first  divorces  plaintiff's  damage  from 
events  occurring  prior  to  August  11  by  stating  that 
risks,  if  any,  created  by  acts  or  omissions  of  the  Gov- 
ernment prior  to  the  containment  of  the  fire  in  the 
1600-acre  tract  (which  occurred  on  August  11)  had  ter- 
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minated,  and  that  it  was  the  ''recurrence  of  fire  on  the 
1600-acre  tract  which  was  the  sole  proximate  cause  of 
the  injury".  This  holding  of  the  Opinion  is,  in  our  judg- 
ment, clearly  erroneous,  as  above  noted.  Acts  and  omis- 
sions prior  to  that  date,  as  well  as  conduct  subsequent 
to  that  date,  all  proximately  caused  the  injury  and  the 
complaint  should  properly  be  so  construed.  If  we  are 
correct  in  this,  then  we  have  the  question  whether  the 
pre- August  11th  occuiTences  constituted  negligence  on 
the  part  of  the  Government.  That  subject  is  discussed 
later.  Assuming  for  the  moment  that  such  negligence  ex- 
isted prior  to  August  11,  can  the  Government  then  claim 
that  the  "public  fireman"  immunity  principle  suggest- 
ed by  the  Dalehite  case  intervenes  and  precludes  recov- 
ery for  pre-August  11th  negligence  which  proximately 
caused  the  injury,  regardless  of  whether  there  was  or 
was  not  negligence  after  August  11 '?  In  other  words,  can 
the  Government  escape  liability  for  its  negligent  acts 
simply  by  putting  on  a  fireman's  hat  after  its  negligence 
has  occurred  and  thereafter  participating  in  the  events 
which  lead  to  the  damage '? 

If  this  Court  feels  that  the  "public  fireman"  immu- 
nity of  municipal  corporation  law  is  applicable  under 
the  Federal  Tort  Claims  Act  to  the  case  at  bar,  should 
not  the  exceptions  to  such  immunity,  which  make  muni- 
cipalities liable  for  acts  of  their  public  firemen  under 
certain  circumstances,  also  be  applied  in  construing  the 
Federal  Tort  Claims  Act? 

Since  "public  fireman"  immunity  is  the  child  of  mu- 
nicipal corporation  law,  should  not  such  law's  distinc- 
tion between  "governmental"  and  "proprietary"  func- 


tions  also  be  projected  into  Federal  Tort  Claims  Act 
law? 

We  can  add  little  to  the  discussion  of  these  questions 
in  Opening  Brief,  pages  36  through  57,  and  Reply 
Brief,  pages  13  to  17.  We  make  only  the  following  addi- 
tional observation  on  the  Opinion's  treatment  of  the 
Dalehite  case. 

In  an  effort  to  bring  this  case  within  the  ' '  public  fire- 
man" immunity  principle  referred  to  in  the  Dalehite 
decision,  the  Opinion  erroneously  characterizes  the  ac- 
tivities of  the  Forest  Service.  It  says,  page  5 : 

"*  *  *  The  [forest]  service  has  entered  into  several 
agreements  similar  to  the  one  alleged  to  be  in  force 
here  whereby  it  assumes  the  state  function  of  sup- 
pressing fires  on  all  lands  within  a  particular  area, 
whether  publicly  or  privately  owned.  *  *  *"  (Em- 
phasis added) 

We  submit  that  fighting  and  suppressing  forest  fires  is 
not  a  "state  function,"  per  se,  at  least  in  the  State  of 
Washington.  It  is  true  that  some  state  officers  are  au- 
thorized or  required  to  fight  forest  fires ;  but  the  fores- 
try statutes,  both  of  the  State  of  Washington  and  of 
the  United  States,  approach  the  fire  control  problem  as 
one  common  to  private  individuals,  the  State  and  the 
United  States  as  timber  owners,  and  authorize  agree- 
ments whereby  either  the  private  timber  owner,  the 
State  timber  owner  or  the  Federal  timber  owner  may  be 
the  one  who  assumes  responsibility  for  taking  the  initia- 
tive in  preventing  and  fighting  fires  (See  Op.  Br.,  pp. 
25,  58,  59).  The  statutes,  therefore,  do  not  regard  this 
as  a  state  or  governmental  function. 

Since  the  Opinion  is  silent  as  to  the  Court's  judgment 
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as  to  whether  the.  post-August  11th  occurrences  and 
conditions  constituted  negligence,  we  must  assume  that 
the  Court  agrees  that  the  Government  was  guilty  of  neg- 
ligence after  August  11  and  that  such  negligence  was  a 
proximate  cause  of  plaintiff's  damage.  The  Opinion  dis- 
poses of  this  facet  of  the  case  by  holding  that  it  is  con- 
trolled by  the  Dalehite  decision  and  that  the  Govern- 
ment is  immune  because  from  August  11  on  the  Forest 
Service  employees  were  public  firemen. 

We  earnestly  repeat  our  belief  that  the  "public  fire- 
man" immunity  language  of  the  Dalehite  decision  is 
obiter  dictum;  that  the  facts  in  the  Dalehite  case  were 
not  comparable  to  those  in  the  case  at  bar,^  principally 
because  in  Dalehite  the  Coast  Guard  had  no  duty  to 
fight  the  fire  and  hence  there  was  no  breach  of  duty 
upon  which  negligence  must  be  based,  whereas  in  this 
case  there  was  a  clear  duty  on  the  Government,  which 
was  breached.^ 

The  questions  posed  above  and  in  our  Briefs,  the  im- 
plications arising  and  the  perplexity  and  confusion 
which  would  be  created  through  extension  of  municipal 
corporation  law  to  the  application  of  the  Federal  Tort 
Claims  Act  are  apparent  from  these  questions.  They  are 
matters  of  grave  and  far-reaching  importance  which  jus- 
tify and,  to  our  minds,  compel  a  rehearing  en  banc  in 
this  case  in  order  that  the  whole  Court  may  have  oppor- 
tunity to  consider  the  problem  and  establish  a  guide 
which  will  serve  as  sound  precedent  for  other  cases 
which  wall  inevitably  follow. 


^  For  full  discussion,  see  Op.  Br.,  pp.  36-57,  and  Reply 

Br.,  pp.  13-15. 
*SeeOp.  Br.,  pp.  15-26. 
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PRE-AUGUST  11th  NEGLIGENCE 

After  having  concluded  that  the  sole  proximate 
cause  of  plaintiff's  damage  was  the  spread  of  the  fire 
from  the  1600-acre  tract  and  that  the  negligence  of  the 
Forest  Service  employees  from  that  time  on  was  not 
actionable  because  of  the  "public  fireman"  immunity, 
the  Opinion  discusses  some  but  not  all  of  the  other 
points  made  by  appellant.  We  feel  that  the  Opinion's 
conclusions  on  other  points  discussed  by  it  are  in  error 
and  that  such  error  stems  in  several  material  respects 
from  a  misunderstanding  of  the  facts. 

It  is  patent  from  the  Opinion's  language  on  page  6 
that  the  Court  misunderstands  the  facts  concerning 
title  to  and  control  of  the  railroad  right  of  way  and  the 
influence  of  those  facts  on  this  case.  The  Complaint  (R. 
11)  states  that  the  Government  "owned,  had  control 
of  and  free  and  unrestricted  access"  both  to  the  rail- 
road right  of  way  and  the  adjoining  lands.  We  submit 
that  the  Opinion  disregards  that  allegation  and  unjusti- 
fiably assumes  the  facts  to  be  different  than  as  alleged. 
The  Opinion  (pp.  6  and  7)  implies  that  the  Government 
had  only  "a  right  to  enter  and  inspect  the  right  of  way" 
and  that  such  was  the  limit  of  its  rights  and  title.  That 
is  contrary  to  the  Complaint.  From  the  cases  cited  on 
page  6  both  in  the  text  and  in  the  footnote,  the  Opinion 
apparently  adopts  the  erroneous  supposition  of  the 
Government's  Brief.  We  direct  attention  to  the  paren- 
thetical statement  in  our  Reply  Brief,  page  5. 

From  such  erroneous  treatment  of  the  facts,  the 
Opinion  then  discusses,  and  cites  authorities  applicable 
only  to  the  rights  and  duties  of  the  owners  of  dominant 
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and  servient  estates  as  between  themselves.  That  is  not 
pertinent  to  the  case  at  bar.  Regardless  of  the  rights 
and  duties  of  the  Government  and  the  Railroad  Com- 
pany, inter  sese,  Rayonier,  as  a  third  party,  has  been 
damaged,  and  under  the  facts  pleaded  it  has  a  right,  if 
it  so  chooses,  to  hold  either  or  both  of  the  dominant 
and  servient  owners  accountable. 

Based  upon  such  incorrect  treatment  of  the  facts,  the 
Opinion  erroneously  nullifies  the  Government's  liability 
and  responsibility  as  one  owning  and  having  control  of 
the  right  of  way. 

It  thus  treats  the  Government  as  "an  adjoining  land- 
owner to  whose  property  fire,  ignited  on  the  property 
of  a  third  party,  has  spread."  (p.  7).  Such  is  not  the 
fact.  The  fire  was  igTiited  on  the  Government's  prop- 
erty, spread  to  additional  Government  property  and 
then  pursued  its  course  which  ultimately  reached  Rayo- 
nier's  timber.  Furthermore,  the  Opinion  erroneously 
implies  that  the  land  adjacent  to  the  right  of  way  is  of 
a  character  similar  to  that  involved  in  cases  such  as 
Leroy  Fibre  Co.  v.  Chicago  M.  &  St.  P.  R.  Co.  (1914) 
232  U.S.  340,  and  those  cited  in  Opinion  footnote  4. 
Those  cases  hold  there  is  no  contributory  negligence  by 
the  plaintiff  who  has  failed  to  conform  use  of  his  land 
to  the  use  of  adjoining  land  and  has  suffered  damage  as 
a  consequence.  Typically,  they  are  urban,  industrial  sit- 
uations where  a  plaintiff  builds  a  warehouse  adjacent 
to  defendant's  theretofore  established  railroad  or  chem- 
ical plant  which  is  a  known  fire  hazard.  Granting  that  in 
some  such  cases  a  landowner  is  not  required  to  conform 
the  use  of  his  land  to  that  of  the  adjoining  land,  the 
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principle  invoked  in  those  cases  is  not  applicable  to  the 
case  at  bar.  The  lands  here  involved  are  forest  lands, 
useful  for  no  other  purpose.  The  railroad  right  of  way 
runs  through  forest  lands.  The  Washington  forestry 
statutes  require  that  all  such  lands,  including  railroad 
right  of  way  and  adjoining  lands,  be  cleared  of  debris 
because  of  the  fire  hazard.  The  Washington  law  re- 
quires that  all  such  lands  conform  to  standards  which 
will  minimize  or  eliminate  fire  risk,  regardless  of  the 
use  to  which  the  same  may  be  put.  It  is  to  that  extent 
and  to  that  extent  only  that  we  insist  the  Government 
lands  adjoining  the  right  of  way  must  conform.  Failure 
to  conform  to  the  standard  thus  established  is  negli- 
gence. 

In  discussing  the  cases  on  this  subject  the  Opinion 
(p.  7)  acknowledges  "There  is  a  division  of  authority 
on  the  question  of  whether  failure  to  maintain  safe  con- 
ditions on  adjoining  land  may  constitute  contributory 
negligence  in  a  suit  by  such  landowner  to  recover 
against  the  party  responsible  for  the  fire.  *  *  *"  The 
Opinion  then  cites  the  Washington  case  of  Stephens  v. 
Mutual  Lumber  Co.  (1918)  103  Wash.  1,  173  Pac.  1031, 
as  one  of  the  authorities  holding  that  failing  to  con- 
form the  use  of  one's  land  to  that  of  the  adjoining  land 
is  negligence,  but  then  adopts  the  opposing  line  of  cases 
as  this  Court's  ruling,  in  direct  conflict  with  the  ap- 
plicable Washington  case.  If  there  is  a  division  of  au- 
thority, the  case  at  bar  should  be  controlled  by  the 
Washington  decisions  and  not  by  Leroy  Fibre  Co.,  a  case 
with  a  Minnesota  background. 

In  discussing  this  same  question,  the  Opinion  declines 
to  follow  the  only  case  cited  to  the  Court  which  is  direct- 
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ly  in  point^  because  it  is  an  "extreme"  one.  Washing- 
ton law  is  extreme  in  the  standards  required  to  protect 
against  forest  fire  hazards,  and  those  standards  are 
comparable  to  the  standards  sustained  in  the  Riley  case. 
The  Opinion  states  that  Rem.  Rev.  Stat.  §§5807  and 
5818  impose  liability  without  fault  (p.  9).  We  believe 
that  statement  is  contrary  to  Washington  law.  State  of 
Washington  v.  Canyon  Lumber  Corp.  (1955)  146  Wash. 
Dec.  648,  284  P.2d  316. 

The  Opinion  seems  to  miss  the  point  made  by  us  and 
the  primary  purpose  for  which  the  several  statutes  were 
cited  in  our  briefs.  We  do  not  assert  liability  of  the 
Government  without  fault  because  of  violation  of  the 
statutes.  We  cited  those  statutes  for  the  purpose  of 
showing  the  high  standard  of  conduct  and  degree  of 
care  set  by  the  Washington  Legislature  to  be  met  by  all 
who  o^vn  or  are  in  possession  of  forest  land  in  the  state. 
Statutes,  even  criminal  statutes,  are  properly  used  to 
determine  the  standard  of  care,  failure  to  conform  to 
which  may  be  the  basis  for  civil  liability  for  negligence. 
See  Opening  Brief,  pp.  21-23,  Reply  Brief,  pp.  5-9  and 
cases  therein  cited.  See  also  Pig'n  Whistle  Corporation 
V.  Scenic  Photo  Pub.  Co.,  57  P.2d  854  (9th  Cir.  1932). 

The  Opinion  filed  September  1  makes  no  reference  to 
this  well  established  principle.  It  is  clear  under  the  alle- 
gations of  the  Complaint  that  the  Government  did  not 
maintain  either  its  lands  on  the  right-of-way  or  on  its 
lands  adjoining  the  right-of-way  to  the  minimum  stand- 
ards set  by  Washington  statutes.  It  has  not  been  sug- 


Riley  v.  Standard  Oil  Co.  of  Indiana  (1934)  214  Wis. 
15,  252  N.W.  183. 
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gested  by  any  one  that  the  Government,  as  owner  of 
lands  in  forest  areas,  should  not  be  required  to  conform 
to  those  standards.  This  principle  is  basic  and  goes  di- 
rectly to  the  question  of  whether  the  Government  was 
or  was  not  guilty  of  negligence  which  contributed  to  and 
was  a  proximate  cause  of  the  fire.  The  Opinion's  treat- 
ment of  the  question  is  in  conflict  with  the  public  pol- 
icy established  by  Washington  statutes  and  court  deci- 
sions, and  is  in  conflict  with  prior  decisions  of  this  Court 
and  others  which  hold  that  even  criminal  statutes  may 
determine  the  standard  of  care  in  negligence  cases. 

On  page  9  of  the  Opinion  the  Court  observes : 

"  *  *  *  To  hold  an  intermediate  landowner  liable  for 
damage  to  property  caused  by  fire  passing  over  his 
land,  to  all  parties  subsequently  damaged  notwith- 
standing the  efforts  of  public  firemen  to  extinguish 
the  fire,  would  be  to  impose  a  harsh  rule. ' ' 

This  comment  is  made  with  respect  to  a  fire  which  starts 
on  the  land  of  a  third  party. 

We  submit  that  the  Court's  observations  here  are 
erroneous  for  two  reasons.  In  the  first  place,  the  fire 
started  on  land  which  "defendant  owned,  had  control 
of  and  free  and  unrestricted  access  to"  (R.  11).  It  did 
not  start  on  land  of  another  and  then  spread  across  the 
Government's  land.  Secondly,  the  statute,  Am.  Rem. 
Supp.  1945  §5806,  R.C.W.  §76.04.380,  prescribes  a 
standard  of  care  for  ' '  the  owner,  operator  or  person  in 
possession  of  land,  on  which  a  fire  exists,  or  from  which 
it  may  have  spread,  notwithstanding  the  origin  or  sub- 
sequent spread  thereof  on  his  own  or  other  lands, ' '.  We 
do  not  know  whether  the  Opinion  was  written  with  the 
above  quoted  section  of  the  statute  in  mind  because  the 
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quotation  of  §5806  in  footnote  8  of  the  Opinion  is  the 
form  in  which  that  section  appeared  in  the  1917  laws 
but  in  which  the  quoted  language  does  not  appear.  For 
the  convenience  of  the  Court  we  have  included  in  the 
Appendix  to  this  Petition  a  copy  of  the  statute,  Am. 
Rem.  Supp.  1945  §5806,  R.C.W.  §76.04.380,  which  was 
in  effect  in  1951  and  which  contains  the  language  above 
quoted.**  The  Opinion  comments  that  the  landowner's 
duty  does  not  become  operative  until  receipt  by  him  of 
written  demand  from  a  state  official.  For  the  purposes 
here  cited,  that  part  of  the  statute  is  obviously  inmia- 
terial  because  the  Forest  Service  had  immediate  actual 
notice  of  the  fire  from  its  inception  and  actively  partici- 
pated in  fighting  it  at  all  times  thereafter.  The  impor- 
tant thing  is  that  the  statute  imposes  a  standard  of  con- 
duct failure  to  conform  to  which  is  negligence. 

We  think  it  material  also  that  the  Opinion  does  not 
conmient  on  Rem.  Rev.  Stat.  §2523,  R.C.W.  §76.04.220, 
which,  while  a  criminal  statute,  establishes  a  standard 
of  conduct.  That  statute  reads  as  follows : 

"76.04.220.  Negligent  fires — Penalty.  Every  per- 
son who  wilfully  or  negligently  sets,  or  fails  to  care- 
fully guard,  or  extinguish  any  fire,  whether  on  his 
own  land  or  the  land  of  another,  whereby  the  tim-. 


It  is  vdth  compassion  that  we  direct  this  inadvertence 
to  the  Court's  attention.  In  checking  this  matter,  we 
find  that  in  the  Appendix  to  our  Opening  Brief  we 
quoted  §5806  in  its  form  immediately  prior  to  the  1951 
amendment.  However,  the  critical  jDortion  of  the  stat- 
ute was  substantially  the  same  in  both  the  1951  law  and 
that  in  effect  imniediatelv  prior  thereto.  Also,  Opinion 
footnote  6  quotes  the  1917  form  of  §5807  (See  p.  14, 
supra).  The  1951  form  of  this  statute  appears  in  Reply 
Brief  Appendix  for  the  Court 's  convenience. 
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ber  or  property  of  another  is  endangered,  or  who 
fails  to  respond  to  any  lawful  simimons  to  aid  in 
guarding  or  extinguishing  any  fire,  shall  be  guilty 
of   a   misdemeanor.    (1909   c.   249,    §271;   R.R.S. 

§2523)" 

We  again  ask  the  question  put  by  our  Opening  Brief 
(p.  43)  which  has  been  ignored  and  unanswered  by  Gov- 
enmient  counsel,  which  is  not  referred  to  in  the  Opinion 
and  which,  if  answered,  we  believe  will  give  the  correct 
result  in  the  case  at  bar. 

"Let  us  assume  that  the  positions  of  the  parties 
to  this  lawsuit  were  exactly  transposed,  that  is,  that 
the  United  States  was  the  plaintiff  and  Rayonier 
the  defendant,  and  that  the  conditions,  acts  and 
omissions  described  in  the  Complaint  were  those 
created,  tolerated  or  committed  by  Rayonier  and  its 
employees.  Is  there  any  reason  in  fact  or  in  law 
why  the  positions  of  the  parties  could  not  be  trans- 
posed in  all  material  respects  and,  in  such  example, 
would  Rayonier  be  liable  to  the  United  States'?" 

CONCLUSION 

In  our  judgment,  the  issues  involved  in  this  case  are 
of  major  importance  and  deserving  of  careful  consid- 
eration by  the  full  Court.  We  believe  that  the  Opinion 
contains  unfortunate  expressions  in  conflict  with  Wash- 
ington law  which,  by  terms  of  the  Federal  Tort  Claims 
Act,  should  control ;  and  which  are  in  conflict  or  irrecon- 
cilable with  principles  of  law  previously  subscribed  to 
by  this  Court  and  the  United  States  Supreme  Court.  As 
noted  above,  the  Opinion  has  developed  theories  not 
urged  by  Government  counsel  nor  suggested  by  the 
Court  at  the  time  of  oral  argument,  presumably  because 
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they  were  not  judged  to  be  properly  involved  in  the  case. 
For  that  reason,  we  feel  we  have  not  had  our  full  day 
in  court.  In  the  interests  of  fairness  and  substantial 
justice,  as  well  as  for  important  policy  reasons,  we 
petition  for  a  rehearing  by  the  Court  of  Appeals  sitting 
en  banc. 

Respectfully  submitted, 

HOLMAN,  MiCKELWAIT,  MaRION, 

Black  &  Perkins, 
LuciEN  F.  Marion, 
Burroughs  B.  Anderson, 
Attorneys  for  Appellant. 

1006  Hoge  Building, 
Seattle  4,  Washington. 
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APPENDIX 

Am.  Rem.  Supp.  1945  §5806;  R.C.W.  §76.04.380: 

'^Uncontrolled  fire  a  public  nuisance — Abatement — 
Costs.  Any  fire  on  any  forest  land  burning  uncontrolled 
and  without  proper  action  being  taken  to  prevent  its 
spread,  notwithstanding  the  origin  of  such  fire,  is  a  pub- 
lic nuisance  by  reason  of  its  menace  to  life  and  prop- 
erty. The  owner,  operator,  or  person  in  possession  of 
land,  on  which  a  fire  exists,  or  from  which  it  may  have 
spread,  notwithstanding  the  origin  or  subsequent 
spread  thereof  on  his  own  or  other  lands,  shall  make 
every  reasonable  effort  to  control  and  extinguish  such 
fire  immediately  after  receiving  written  notice  to  do  so 
from  the  supervisor,  or  a  warden  or  ranger ;  and  if  such 
owner,  operator,  or  person  in  possession  refuses,  neg- 
lects, or  fails  to  do  so,  the  supervisor  or  any  fire  warden 
or  forest  ranger  shall  summarily  abate  the  nuisance 
thus  constituted  by  controlling  or  extinguishing  the  fire 
and  the  cost  thereof  may  be  recovered  from  such  owner, 
operator,  or  person  in  possession  and  if  the  work  is  per- 
formed on  the  property  of  the  offender,  shall  also  con- 
stitute a  lien  upon  the  property  or  chattels  under  his 
ownership.  Such  lien  may  be  filed  by  the  supervisor  in 
the  office  of  the  county  auditor  and  foreclosed  in  the 
manner  provided  by  law  for  the  foreclosure  of  mechan- 
ics' liens.  The  prosecuting  attorney  shall  bring  the  ac- 
tion to  recover  the  cost  or  foreclose  the  lien,  upon  the 
request  of  the  supervisor. 

' '  The  payment  of  forest  patrol  assessment  on  the  land 
shall  be  interpreted  as  a  reasonable  effort  in  sup- 
pressing and  extinguishing  any  fire  on  the  land  except 
when  the  fire  started  on  that  land  as  a  result  of  own- 
er/operator negligence  and  except  when  extra  debris  is 
present  as  described  under  laws  pertaining  to  slash  re- 
sponsibility. 
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"When  a  fire  occurs  in  a  logging  operation  it  shall 
be  fought  to  the  full  limit  of  available  employees,  and 
such  fire  fighting  shall  be  continued  with  the  necessary 
crews  in  such  numbers  as  are,  in  the  opinion  of  the  su- 
pervisor or  his  authorized  deputies,  sufficient  to  bring 
the  fire  to  a  patrol  basis,  and  the  fire  shall  not  be  left 
without  a  fire  fighting  crew  or  fire  patrol  until  authority 
so  to  do  has  been  granted  in  writing  by  the  supervisor, 
or  his  authorized  deputies.  (1951  c.  58  §9,  last  am'ds 
1917  c.  105  §3;  formerly  Rem.  Supp.  1945  §5806.) " 
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No.  14331 

UNITED  STATES 
COURT  OF  APPEALS 

for  the  Ninth  Circuit 

Arthur  A.  Arnold,  et  al,  Appellants, 

vs. 
United  States  of  America,  Appellee. 


PETITION  FOR  REHEARING 


To :  The  Honorable  Homer  T.  Bone,  Circuit  Judge 

The  Honorable  William  E.  Orr,  Circuit  Judge 

The  Honorable  William  T.  Hastie,  Circuit 
Judge 

COME  NOW  ARTHUR  ARNOLD  et  al,  appel- 
lants herein  and,  aggrieved  by  this  court's  decision 
filed  September  1,  1955,  affirming  the  trial  court 
in  the  granting  of  Appellee's  motion  for  judgment 
on  the  pleadings,  respectfully  petition  the  above 
entitled  department  for  a  rehearing  en  banc  under 
Rule  23  of  the  Rules  of  the  9th  Circuit  Court  of 
Appeals. 

The  grounds  on  which  this  petition  is  based  are 
as  follows : 


I. 

Proximate   Cause 

The  complaint  alleges  three  phases  of  government 
negligence.  The  opinion  disposes  of  the  first  two 
phases  by  reaching  a  conclusion  on  the  pleadings 
with  respect  to  proximate  cause.  Page  3  of  the  Opin- 
ion says: 

'*In  our  opinion  it  was  this  recurrence  of  fire 
on  the  1600  acre  tract  which  was  the  sole  proxi- 
mate cause  of  the  injury  to  appellants'  prop- 
erty and  that  the  risks,  if  any,  created  by  the 
acts  or  omissions  of  the  government  prior  to 
the  containment  of  the  fire  in  the  1600  acre 
area  had  terminated." 
A  footnote  on  that  page  then  proceeds  to  recite  case 
authorities  on  the  subject  of  intervening  cause.  The 
court  then  holds  as  a  matter  of  law  on  the  pleadings 
that  the  acts  and  omissions  discussed  in  parts  3  and 
4  of  appellants'  Opening  Brief  did  not  proximately 
cause  the  damage.  It  thus  appears  that  the  holding 
is  grounded  on  the  doctrine  of  intervening  cause. 
This  holding  is  a  surprise  to  all  parties  concerned 
in  this  action.  The  subject  was  not  argued  in  any 


(a)  Failing  to  rono'  e  or  eliminate  combustibles  on  the  right- 
of-way  when  it  had  reserved  the  right  to  do  so;   (R8) 

(b)  Failing  to  compel  the  railroad  to  take  proper  safety  pre- 
cautions when  it  had  reserved  the  right  to  do  so;  (R8) 

(c)  Causing  slash  to  accumulate  on  a  portion  of  govern- 
ment property  near  the  railroad  right-of-way;    (R8) 

(d)  On  first  receiving  a  report  of  fire,  Floe  sent  insufficient 
men  to  control  it ;  (Rll) 

(e)  The  men  so  sent  took  insufficient  equipment  with  them 
(Rll) 

(f )  When  he  received  Vv^ord  from  these  men  that  the  fire  v/aa 
out  of  control,  Floe  did  not  send  sufficient  additional 
men;  (Rll) 

(g)  Floe  failed  to  follow  the  Fire  Suppression  Plan  in  com- 
batting the  blaze  on  the  morning  of  August  7th.  (R12) 


brief.  The  decision  is  not  in  accord  with  Washington 
law  which  could  have  been  brought  to  the  court's 
attention,  had  this  matter  been  raised  in  appellee's 
brief.  Nor  is  there  any  case  authority  relieving  the 
United  States,  negligent  in  a  proprietary  capacity, 
from  liability  arising  therefrom,  on  the  ground  of 
an  intervening  cause,  to-wit :  the  United  States  neg- 
ligent in  a  governmental  capacity.  Finally,  this  hold- 
ing could  have  an  effect  on  the  trial  court  which 
will  be  deciding  the  same  issue  in  the  trial  between 
plaintiff -appellants  and  the  defendant  Port  Angeles 
Western  Railroad,  which  trial  is  being  held  in  abey- 
ance pending  this  appeal. 

(a)    Washington  Law  on  intervening  cause 

The  Washington  Supreme  Court  has  become  in- 
creasingly vehement  in  refusing  to  find  as  a  matter 
of  law  that  liability  for  certain  acts  and  omissions 
has  been  negatived  by  an  intervening  act  or  omis- 
sion. The  rule  as  expressed  in  McLeod  v.  Grant 
County  School  District,  42  Wn.  (2d)  316,  255  P. 
(2d)  360  (1953),  is  that  in  deciding  on  intervening 
negligence  as  a  matter  of  law,  the  court  must  con- 
sider "whether  such  occurrences  are  so  highly  ex- 
traordinary or  improbable  as  to  be  wholly  beyond 
the  range  of  expectability."  See  also  Danielson  v. 
Pac.  Tel.  &  Tel  Co.,  41  Wn.  (2d)  268,  248  P.  (2d) 
568  (1952). 

In  Fleming  v.  Seattle,  45  Wn.  (2d)  477,  275  P. 
(2d)  904  (1954) ,  the  court  in  dealing  with  this  ques- 
tion of  foreseeability,  sets  the  following  rule: 

"Whether  foreseeability  is  being  considered 
from  the  standpoint  of  negligence  or  proximate 
cause,  the  pertinent  inquiry  is  not  whether  the 
actual  harm  was  of  a  particular  kind  which  was 


expectable.  Instead,  the  question  is  whether  the 
actual  harm  fell  within  a  general  field  of  dan- 
ger which  should  have  been  anticipated." 
In  the  case  of  Palin  v.  General  Construction  Com- 
pany, 147  WD  223,  P.  (2d)  ,  the  opinion  of 

which  was  filed  on  the  same  day  as  the  opinion  in 
this  case,  the  Washington  State  Supreme  Court  used 
identical  language  in  refusing  to  hold  as  a  matter 
of  law  that  an  intervening  criminal  act  v/as  the 
proximate  cause  of  a  loss,  saying  at  page  226: 

"We  are  satisfied  that  what  happened  here 
was  in  no  way  so  extraordinary  or  improbable 
as  to  be  outside  the  ambit  of  the  reasonably 
foreseeable." 
The  court's  opinion  does  not  regard  as  extraor- 
dinary or  improbable  the  neglect  of  the  Forest  Serv- 
ice men  to  use  reasonable  methods  to  control  the 
fire  within  the  1600  acre  tract.  The  opinion  is,  there- 
fore, not  supported  by  the  Washington  cases. 

(b)  Intervening  Cause  by  the  Same  Wrongdoer 

The  court  holds  that  under  the  authority  of  the 
Dalehite  case',  the  United  States  is  not  liable  for  the 

negligence  of  its  servants  acting  in  the  capacity  of 
public  firemen.  Then  it  applies  the  doctrine  of  in- 
tervening cause  to  cut  off  liability  of  the  United 
States  for  negligent  acts  of  its  servants  before  they 
became  public  firemen.  Thus,  the  United  States, 
negligent  in  a  governmental  capacity,  is  regarded 
as  an  intervening  cause  avoiding  liability  of  the 
United  States  for  its  servants  acting  in  a  proprie- 
tary capacity.  An  exhaustive  search  of  the  text  au- 
thorities on  municipal  corporations  and  negligence 

-  Dalehite  v.  United  States,  346  U.  S.  15,  97  L.  Ed.  1427,  73 
S.  Ct.  956  (1953). 


has  revealed  to  appellants  no  authority  for  such  a 
holding.  Its  rationale  is  contrary  to  public  policy. 
Every  time  a  United  States  servant  commits  an  act 
which  is  actionable  under  the  Tort  Claims  Act,  the 
United  States  will  be  on  the  outlook  for  an  inter- 
vening cause.  Unconscionable  government  employ- 
ees will  furtively  but  deliberately  create  such  inter- 
vening causes. 

The  foregoing  paragraph  concedes,  arguendo, 
that  the  Forest  Service  men  in  fighting  the  fire  after 
the  breakaway  were  acting  in  a  governmental  ca- 
pacity. However,  appellants  strongly  urge  that  in 
fact  the  Forest  Service  employees  were  at  all  times 
acting  in  a  proprietary  capacity.  This  argument  is 
spelled  out  at  length  in  both  appellants'  opening  and 
reply  briefs. 

On  the  other  hand,  if  the  court  adheres  to  the 
opinion  that  the  Forest  Service  employees  acted  in 
a  governmental  capacity  in  fighting  the  fire  in  its 
later  stages,  it  runs  head-on  into  the  following  gen- 
eral rule : 

''The  act  of  a  third  person  will  not  amount 
to  an  intervening  efficient  cause  when  such 
person  is  merely  performing  a  duty  necessi- 
tated by,  or  resting  on,  the  original  wrongdoer." 
65  C.J.S.,  p.  676. 

(c)  Wind  as  Intervening  Cause 

It  is  possible  that  the  court  intended  to  hold  that 
the  intervening  proximate  cause  of  the  damage  to 
appellants'  property  was  not  the  government's  neg- 
ligent refusal  to  employ  available  resources  to  ex- 
tinguish the  fire  but  was  the  fact  of  the  wind  which 
fanned  the  flames  at  the  time  of  the  breakaway. 


If  this  was  the  court's  position,  we  submit  that  it  is 
erroneous. 

In  Mensick  v.  Cascade  Timber  Co.,  144  Wash.  528, 
258  Pac.  323,  the  court  considered  assertions  by  the 
appellant-defendant  to  the  effect  that  the  damage 
v/as  due  ''solely  to  the  intervening  of  unusual,  ab- 
normal, unanticipated  and  unprecedented  combina- 
tions of  natural  causes. ..."  In  response  thereto,  the 
opinion  said  at  page  538: 

'The  above  assertions  are  controverted  by 
the  facts  that  appellant  had  not  cut  the  snags 
in  the  area  to  be  burned  and  had  not  construct- 
ed a  fire  trail  between  the  slashings  on  its  land 
and  respondent's  property  so  as  to  reasonably 
protect  it.  Nor  was  there  any  gale  which  sud- 
denly sprang  up,  such  as  was  the  case  in  the 
Stephens  case,  supra,  largely  relied  upon  by  ap- 
pellant, where  the  wind  changed  and  blew  from 
an  exactly  oppositte  direction  very  suddenly, 
and  blew  very  violently.  The  same  was  true  in 
hte  Lehman  case,  supra/' 
The  opinion  of  this  court  did  not  advert  to  that 
Washington  case  or  any  other  Washington  cases  on 
this  subject  of  intervening  cause.  The  complaint  al- 
leges specifically  that  the  v/ind  causing  the  flare  up 
was  "of  not  unusual  force  in  said  area"  (R.  15). 

(d)  Effect  of  Courtis  Holding  on  Subsequent  Trial 

The  appellants  brought  their  action  against  the 
United  States,  the  Port  Angeles  Western  Railroad 
and  Fibreboard  Products,  Inc.  The  case  against  de- 
fendants Railroad  and  Fibreboard  is  at  issue  and 
is  being  held  in  abeyance  pending  the  outcome  of 
this  appeal.  One  of  the  issues  at  the  trial  between 
appellants  and  the  defendant  Port  Angeles  Western 
Railroad  is  the  issue  of  intervening  cause.  On  this 


appeal,  the  issue  was  not  raised  in  the  briefs.  The 
court  raised  it  on  its  own  accord.  This  holding,  al- 
though not  ipso  facto  binding  on  the  trial  court  in 
an  action  between  appellants  and  the  other  two  de- 
fendants, will,  nevertheless,  affect  the  trial  court's 
thinking  on  the  issue. 

Appellants  do  not  contend  either  that  this  court 
should  not  raise  issues  on  its  own  motion  or  that 
it  should  not  make  holdings  which  will  affect  the 
thinking  of  the  trial  court  on  subsequent  actions 
involving  one  of  the  parties.  Appellants  do  strenu- 
ously urge,  however,  that  this  court,  having  taken 
both  steps  at  the  same  time,  should  grant  to  appel- 
lants a  rehearing  en  banc  in  order  that  they  may 
present  their  arguments  on  this  major  issue. 

II. 

Liability   of   Servient   Owner 

Because  the  opinion  rested  its  decision  primarily 
on  the  doctrine  of  intervening  cause  in  conjunction 
with  a  holding  that  the  Forest  Service  men  in  the 
latter  stages  of  the  conflagration  were  acting  in  a 
governmental  capacity,  it  devoted  little  space  to  the 
allegations  of  earlier  acts  and  omissions  by  the  For- 
est Service  employees. 

Of  paramount  importance  was  the  issue  regard- 
ing the  duty  of  a  servient  estate  under  facts  as  al- 
leged in  the  amended  complaint.  The  court  disposes 
of  this  issue  in  one  paragraph  of  the  Rayonier  opin- 
ion, quoting  Reed  v.  Allegheny  Co.  (1938) ,  330  Penn. 
300,  189  Atl.  187,  and  in  one  paragraph  in  the  Arn- 
hold  opinion.  The  fact  is  that  the  Reed  case  holds 
that  both  dominant  and  servient  owners  are  liable 
to  a  third  party  for  damage  occasioned  by  improper 
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maintenance  of  the  easement.  The  language  reUed 
upon  by  the  court  is  directed  at  the  Uability  of  the 
dominant  owner  to  the  servient  owner,  as  a  careful 
reading  will  disclose.  That  issue  is  not  here  involved. 
The  Reed  case  is  authority  that  both  may  be  liable 
to  a  third  party — the  issue  before  the  court  in  this 
case.  The  opinion  does  not  refer  to  the  subsequent 
decision  cited  in  Appellee's  Reply  Brief  wherein 

the  5th  Circuit  held  that  an  actual  inspection  and 
repair  of  a  highv/ay  and  railway  intersection  by  a 
railway  imposed  liability  upon  it  under  Pennsyl- 
vania law,  even  though  the  right  of  way  was  -ac- 
tually owned  by  a  separate  but  controlled  operation 
— a  clear  holding  that  liability  to  third  parties  can- 
not be  defeated  by  a  mechanistic  application  of  dom- 
inant-servient,  landlord-tenant  or  licensee-licensor 
labels.  As  to  third  parties,  the  liability  is  the  same, 
however  different  the  rights  of  parties  between 
themselves  may  be. 

III. 

Liability  Imposed  by  State  Statutes 

In  Appellant's  Brief  the  statutes  RCW  76.04.370 
(Rem.  Rev.  Stat.  5807)  and  RCW  76.04.450  (Rem. 
Rev.  Stat.  5818)  are  discussed  together.  In  the  latter 
statute  entitled  "Olympic  Peninsula  Area  Protec- 
tion" the  court  defines  what  shall  constitute  that 
area  and  then  goes  on  to  provide  that  **it  shall  be 
unlawful  for  any  person  to  do  any  act  which  shall 
expose  any  of  the  forest  or  timber  upon  such  land 
to  the  hazard  of  fire''  (emphasis  supplied) .  The  for- 
mer statute  provides  that  ''any  land  .  .  .  covered 

■  Conry  v.  B.  &  O.  Railroad  Company,  209  F.  (2d)  423,  (CCA 
3d  1953). 
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wholly  or  in  part  by  inflammable  debris  .  .  .  shall 
constitute  a  fire  hazard''  (emphasis  supplied). 

These  statutes  were  not  set  out  in  the  complaint 
or  in  Appellants'  Opening  Brief  in  an  attempt  to 
impose  liability  without  fault,  although  the  opinion 
appears  to  regard  them  as  such  an  attempt.  Quite 
t  othe  contrary,  they  are  quoted  to  impose  civil  lia- 
bility for  negligence.  The  recent  case  of  State  v. 

Canyon  Lumber  Corp,  146  ¥/D  648, P.  (2d)  

(Sup.  Ct.  Wash.  En  Banc,  1955)  holds  RCW  76.04.370 
to  be  constitutional  and  not  a  statute  imposing  lia- 
bility without  fault. 

The  proposition  is  glaringly  simple : 

1.  Leaving  slash  on  the  ground  is  defined  by  the 
State  Legislature  as  a  fire  hazard. 

2.  A  statute  makes  it  unlawful  to  expose  the 
Olympic  Peninsula  Forest  to  fire  hazards. 

3.  The  violation  of  a  statute  is  negligence  per  se.' 
By  simply  discussing  these  tv/o  statutes  as  an  at- 
tempt to  impose  liability  without  fault  and  in  ig- 
noring the  applicability  of  these  statutes  to  the  is- 
sue of  negligence  of  the  Forest  Service  employees, 
the  court  has  ignored  an  important  and  highly  rele- 
vant phase  of  the  Washington  statute  law  and 
Washington  case  law.  In  so  doing  the  court  also  ig- 
nores its  own  holding  in  Spokane  International  Rail- 
way Company  v.  United  States,  72  F.  (2d)  440, 
(CCA  9th  1934),  in  which  at  page  442,  the  court 
pointed  out  that 

"This  criminal  statute  established  a  standard 
of  care,  failure  in  the  observance  of  which 
would  subject  defendant  to  civil  liability  if  such 
failure  caused  or  contributed  to  the  damage  of 
another." 


Conrad  v.  Cascade  Timber  Co.,  166  Wash.  36D,  7  P.  (2d)  19. 
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IV. 

Mis-interpretation  of  the  Dalehite  Case 

Much  space  in  appellants'  briefs  was  devoted  to 
a  consideration  of  the  Dalehite  case.  Cases  were 
cited  which  hold  that  merely  being  engaged  in  a 
public  function  is  no  defense  to  liability  of  the 
United  States. '  The  facts  in  the  Dalehite  case  were 
explained  in  detail  and  fully  distinguished  from 
those  in  the  case  at  bar,*'  and  it  was  shown  how  the 
opinion's  remarks  regarding  public  firemen  were 
dictum.  Furthermore,  the  facts  in  the  case  at  bar 
place  it  within  the  expressly  recognized  exceptions 
to  the  Dalehite  dictum/  Appellants  reiterate  this 
position  in  petitioning  for  rehearing,  en  banc. 


^  See  Appellants'  Reply  Brief,  pp.  11-12. 
•'  See  Appellants'  Opening  Brief,  pp.  62-65. 
^  See  Apellants'  Opening  Brief,  pp.  73-75. 
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CONCLUSION 

In  conclusion,  Appellants  submit  that  the  depart- 
mental opinion  at  the  outset  made  a  major  error  of 
law  in  holding  that  liability  for  the  prior  acts  and 
omissions  as  alleged  in  the  complaint  was  foreclosed 
by  the  doctrine  of  intervening  cause.  By  reaching 
this  conclusion  the  court  disposed  of  the  legal  argu- 
ments dealing  with  those  earlier  acts  and  omissions 
in  a  must  summary  manner.  None  of  those  argu- 
ments dealt  with  or  are  grounded  on  the  duties  of 
the  servient  owner  toward  the  maintenance  of  an 
easement.  The  court  cited  the  Reed  case  for  a  prem- 
ise contrary  to  its  holding.  Equally  serious  is  the 
court's  cursory  consideration  of  the  fire  hazard  and 
Olympic  Peninsula  statutes  which  in  themselves  cre- 
ate a  liability  for  negligently  leaving  combustible 
debris  in  the  Olympic  Forests. 

Suffice  it  to  say  that  these  are  only  two  of  the 
grounds  of  liability  in  the  earlier  stages  which 
should  be  given  reconsideration  once  the  doctrine 
of  intervening  cause  is  removed  from  the  court's 
holding. 

In  addition,  the  court  has  mis-interpreted  and 
mis-applied  the  holding  in  the  Dalehite  case. 

On  a  motion  for  judgment  on  the  pleadings,  all 
well-pleaded  allegations  are  deemed  admitted. 

It  is  submitted  that  Appellants  should  be  accorded 
a  rehearing  en  banc. 

Respectfully  submitted, 
Ferguson  &  Burdell 
W.  H.  Ferguson 
W.  Wesselhoeft 
Donald  McL.  Davidson 
Attorneys  for  Appellants 
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CERTIFICATE  OF  COUNSEL 

The  foregoing  Petition  for  Rehearing  is  in  my 
opinion  well  founded  and  is  not  interposed  for  delay. 
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No.  14331 

UNITED  STATES 
COURT  OF  APPEALS 

For  the  Ninth  Circuit 

Arthur  A.  Arnhold,  et  al.,  Appellants, 

vs. 
United  States  of  America,  Appellee. 


SECOND  PETITION  FOR  REHEARING 


To :  The  Honorable  Homer  T.  Bone,  Circuit  Judge 

The  Honorable  William  T.  Orr^  Circuit  Judge 

The  Honorable  William  T.  Hastie,  Circuit 
Judge 

COME  NOW  ARTHUR  A.  ARNOLD  et  al.  Ap- 
pellants herein,  and  respectfully  petition  the  Court 
for  a  rehearing  en  banc  of  the  decision  entered  here- 
in on  September  1,  1955. 

I. 

The  ground  upon  which  this  Petition  is  based  is 
the  supervening  decision  of  the  Supreme  Court  of 
the  United  States  in  Indian  Towing  Co.  v.  United 
States,  No.  8,  October  Term,  1955  (as  yet  unre- 
ported— printed  in  full  in  the  Appendix,  infra  p. 
lA). 


n. 

That  case  modified  the  Dalehite  case — the  basis 
of  the  decision  herein — and  requires  a  re-examina- 
tion of  the  instant  case  to  avoid  a  conflict  in  cur- 
rently applicable  law. 

m. 

This  action  was  brought  against  the  United  States 
under  the  Tort  Claims  Act,  28  USCA  §  1346  (b), 
§§2670 — 2680,  to  recover  damages  for  a  fire  (a) 
originating  on  government-owned  land  as  a  result 
of  the  negligence  of  forest  service  employees,  (b) 
negligently  permitted  to  spread  to  adjoining  govern- 
ment and  private  land  and  (c)  negligently  allowed 
to  escape  some  six  weeks  later  from  that  area, 
causing  damage  to  appellants. 

IV. 

The  following  are  the  principal  conflicts  between 
the  opinion  in  the  case  at  bar  and  the  Indian  Towing 
case : 

1 .     Public  Function  and  Public  Capacity  Theory- 
is,)   This  Court  held  that  control  of  conflagra- 
tions on  forest  land  is  a  public  function  and  ex- 
empts the  Government  from  liability.  225  F.  (2d) 
at  645.^ 

The  Supreme  Court  in  the  Indian  Towing  case  re- 
jected the  public  function  theory,  saying: 

'The  fact  of  the  matter  is  that  the  theory 


Reference  is  made  to  the  opinion  of  Rayonier,  Inc.,  v.  U.  S., 
companion  case  of  the  case  at  bar,  for  the  reason  that  the 
case  at  bar,  225  F.  (2d)  650,  was  decided  "on  authority 
of  the  Rayonier  case  *  *  *."  The  appellant  in  the  Rayon- 
ier case  has  likewise  petitioned  for  a  second  rehearing. 


whereby  municipalities  are  made  amenable  to 
liability  is  an  endeavor,  however  awkward  and 
contradictory,  to  escape  from  the  basic  histori- 
cal doctrine  of  sovereign  immunity.  The  Fed- 
eral Tort  Claims  Act  cuts  the  ground  from 
under  that  doctrine;  it  is  not  self-defeating  by 
covertly  embedding  the  casuistries  of  munici- 
pal liability  for  torts."  (App.  p.  4A-5A). 

(b)  This  Court  said  "that  the  Government  did  no 
more  than  undertake  to  perform  services  in  a  pub- 
lic capacity,"  225  F.  (2d)  at  646. 

In  the  Indian  Towing  case  the  Supreme  Court 
said: 

"While  the  area  of  liability  is  circumscribed 
by  certain  provisions  of  the  Federal  Tort 
Claims  Act,  see  28  USC  2680,  all  Government 
activity  is  inescapably  'uniquely  governmental' 
in  that  it  is  performed  by  the  Government." 
(App.  p.  7A) ;  and 

"On  the  other  hand,  it  is  hard  to  think  of 
any  Governmental  activity  on  the  'operational 
level,'  our  present  concern,  which  is  'uniquely 
governmental,'  in  the  sense  that  its  kind  has 
not  at  one  time  or  another  been,  and  could  not 
conceivably  be,  privately  performed."  (App.  p. 
7A). 

2.     Volunteer 

This  Court  held  that  the  Government  "may  not 
be  said  to  assume  the  common  law  obligation  of  a 
volunteer."  225  F.  (2d)  at  646. 

The  Supreme  Court  in  the  Indian  Towing  case, 
in  speaking  of  the  language  of  the  Tort  Claims  act, 
said: 


"It  is  hornbook  tort  law  that  one  who  under- 
takes to  warn  the  pubhc  of  danger  and  thereby 
induces  reUance  must  perform  his  'good  Samar- 
itan' task  in  a  careful  manner."  (App.  p.  4A). 
That  Court  also  said  that  while  the  Coast  Guard 
need  not  undertake  the  lighthouse  service,  if  it  did 
undertake  to  operate  it,  it  was  obligated  to  use  due 
care;  and  if  it  failed  in  its  duty  and  damage  was 
caused  thereby,  the  United  States  was  liable  under 
the  Tort  Claims  Act.    (App.  p.  4A). 

3.     Fire  Fighting 

(a)  This  Court  quoted  with  approval  the  follow- 
ing language  from  the  Dalehite  case: 

***   *   *  If  anything  is  doctrinally  sanctified 
in  the  law  of  torts  it  is  the  immunity  of  com- 
munities and  other  public  bodies  for  injuries 
due  to  fighting  fire."  225  F.  (2d)  645. 
The  Supreme  Court  in  the  Indian  Towing  case 
gave  a  hypothetical  example  of  consecutive  negli- 
gent acts  which,  among  others,  included  producing 
a  spark  which  set  a  fire  and  sank  a  barge,  and  in- 
dicated that  the  Government  would  be  liable  under 
the  Tort  Claims  Act.    (App.  p.  5A-6A). 

In  the  Indian  Towing  case  the  Supreme  Court,  in 
referring  to  the  Dalehite  case,  said: 

"The  differences  between  this  case  and  Dale- 
hite need  not  be  labored.  The  governing  facts 
in  Dalehite  sufficiently  emerge  from  the  opin- 
ion in  that  case."  (App.  p.  9A). 
The  majority  opinion  contained  a  footnote,  more- 
over, which  stated : 

"The  Court  in  Dalehite  disposed  of  a  claim 
of  liability  for  negligence  in  connection  with 
fire  fighting  by  finding  'there  is  no  analogous 


liability  *  *  *  in  the  law  of  the  torts.  346  U.  S. 
at  44.  But  see  Workman  v.  New  York  City,  179 
U.S.  552."   (App.  p.9A,  N.  4). 

The  Workman  case  cited  in  the  footnote  held  the 
City  of  New  York  liable  for  damages  caused  by  a 
fireboat  on  its  way  to  a  fire. 

The  dissenting  opinion  in  the  Indian  Towing  case 
recognized  the  import  of  the  majority  opinion  inso- 
far as  it  would  affect  fire  fighting,  by  saying: 

''The  overall  impression  from  the  majority 
opinion  is  that  it  makes  the  Government  liable 
under  the  Act  for  negligence  in  the  conduct  of 
'any  governmental  activity  on  the  operational 
level.'  It  seems  broad  enough  to  cover  all  so- 
called  'uniquely  governmental  activities.'  Logi- 
cally it  may  cover  negligence  in  fire  fighting, 
although  the  Dalehite  holding  on  that  point  is 
not  overruled."^ 

(b)  The  Court  in  the  case  at  bar  quoted  with  ap- 
proval the  following  language  from  the  Dalehite 
case: 

"That  cities,  by  maintaining  fire  fighting 
organizations,  assume  no  liability  for  personal 
injuries  resulting  from  their  lapses  is  much 
more  securely  entrenched."  225  F.  (2d)  at  645 

The  Supreme  Court  in  the  Indian  Towing  case 
held  that  to  read  the  Tort  Claims  Act, 

"as  imposing  liability  in  the  same  manner 
as  if  it  were  a  municipal  corporation  and  not 
as  if  it  were  a  private  concern,  *  *  *  would 
thus  push  the  courts  into  the  'governmental' 
— 'non-governmental'  quagmire  that  has  long 


"^  But  see  footnote   (3)   of  the  majority  opinion  in  which 
Workman  v.  New  York  City  is  cited.    (App.  p.  16A)," 
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plagued  the  law  of  municipal  corporations." 
(App.  p.  4A). 

(c)  This  Court  quoted  with  approval  the  follow- 
ing language  from  the  Dalehite  case : 

*'It  did  not  change  the  normal  rule  that  an 

alleged  failure  or  carelessness  of  public  firemen 

does  not  create  private  actionable  rights."  225 

F.   (2d)  at  645. 

The  Supreme  Court  in  the  Indian  Towing  case 

listed  the  statutory  exceptions  to  the  Tort  Claims 

Act  and  then  said: 

"The  broad  and  just  purpose  which  the  sta- 
tute was  designed  to  effect  was  to  compen- 
sate the  victims  of  negligence  in  the  conduct 
of  governmental  activities  in  circumstances  like 
unto  those  in  which  a  private  person  would 
be  liable  and  not  leave  just  treatment  to  the 
caprice  and  legislative  burden  of  individual  pri- 
vate laws."  (App.  p.  8A). 

4,     Analogous  Liability 

This  Court  quoted  with  approval: 

"The  Act  did  not  create  new  causes  of  action 

where  none  existed  before.  *  *  *  Feres  v.  United 

States,  340  U.  S.  135  *  *  *"  225  F.  (2d)  at  645. 

The  Supreme  Court  in  the  Indian  Towing  case 

said: 

''Feres  held  only  that  'the  Government  is  not 
liable  under  the  Federal  Tort  Claims  Act  for 
injuries  to  servicemen  when  the  injuries  arise 
out  of  or  are  in  the  course  of  activity  incident 
service'.  *  *  *  ."  (App.  p.  9A). 
and 
"*  *  *  This  Court  would  be  attributing  bizarre 


motives  to  Congress  to  assert  that  it  was  pre- 
dicating liability  on  such  a  completely  fortui- 
tous circumstance — the  presence  or  absence  of 
identical  private  activity."    (App.  p.  6A). 

V. 

In  summarily  dismissing  the  Dalehite  case  on  the 
basis  of  its  facts,  limiting  the  Feres  case,  and  citing 
the  Workman  case  with  approval,  the  Supreme 
Court  clearly  indicated  that  the  doctrine  of  the 
Feres  and  Dalehite  cases  should  not  be  extended  to 
other  cases.  On  December  5,  1955,  the  Supreme 
Court  affirmed  per  curiam  Eastern  Air  Lines  v. 
Union  Trust  Company ^  221  F.  (2d)  62,  on  the  au- 
thority of  the  Indian  Towing  case.  The  decision  re- 
jected the  argument  that  Dalehite  excluded  liability 
for  "governmental  functions  of  a  regulatory  na- 
ture" of  CAB  airport  control  tower  employees.  (221 
F.  (2d)  at  p.  73). 

Here  a  portion  of  the  1600  acre  area  that  smold- 
ered for  six  weeks  was  government-owned,  and  the 
Government's  fire  fighting  equipment  and  facilities 
were  alleged  to  be  no  different  than  that  of  other  ad- 
jacent owners.  (R.  9-10,  Par.  XIII)  Other  distin- 
guishing facts  are  that  in  Dalehite  there  was  a  sub- 
stantial question  whether  or  not  the  Coast  Guard 
ever  actually  undertook  to  fight  the  fire  or  had  no- 
tice of  it,'  and  even  if  it  did  so,  it  was  fighting  a  fire 
aboard  a  French  ship  in  cargo  belonging  to  private 
individuals. 


'  "State  and  municipal  authorities  took  and  retained  charge 
of  fire-fighting  and  disaster-control  measures  at  the  time 
of  the  disaster."  Brief  for  the  United  States,  p.  170,  n.  8 
Dalehite  v.  United  States. 

"The  Grandcamp  exploded  about  an  hour  after  the  fire  was 
noticed."  Dalehite  v.  United  States,  346  U.  S.  15,  p.  23, 
n.  7. 


8 

VI. 

For  many  years  prior  to  passage  of  the  Federal 
Tort  Claims  Act,  Congress  in  every  session  passed 
numerous  bills  compensating  government  employees 
and  citizens  for  property  destroyed  by  fire. 

Such  bills  included  awards  of  damages  to  adjoin- 
ing timber  owners  as  a  result  of  a  forest  fire  origin- 
nating  on  a  Government  migratory  game  refuge,' 
conferred  jurisdiction  upon  a  district  court  to  hear 
claims  of  numerous  occupants  of  a  building  for 
damages  from  a  fire  allegedly  started  from  an  oil 
stove  in  part  of  the  building  occupied  by  the  W.P.  A.,* 
damages  arising  out  of  fires  in  National  Forests  and 
National  Parks,'  fire  damages  arising  out  of  negli- 
gence in  clearing  banks  of  a  stream,"  and  the  de- 
struction by  fire  of  a  barn  caused  by  W.P.A.  work- 
ers burning  brush  on  a  nearby  road/ 

VII. 

It  has  become  apparent  that  the  Supreme  Court 
in  the  Indian  Towing  case  has  promptly  realized 
the  confusion  caused  by  the  Dalehite  decision  and 
has  restated  the  principles  which  determine  the  lia- 
bility of  the  Government  for  torts.  While  the  Dale- 
hite case  was  not  expressly  overruled,  it  is  apparent 

M9  Stat.  2194  C.  787  August  27,  1955  (conferring  juris- 
diction on  District  Court) ;  54  Stat.  1351  C.  680  August 
13,  1940  (acknowledging  District  Court  decision  of 
$33,138.00  liability) ;  61  Stat.  974  C.  137  June  25,  1947 
(authorizing  payments  of  sums  to  other  claimants  "as 
a  result  of  the  forest  fire  or  fires.") 

'  55  Stat.  958  C.  442  October  14,  1941. 

5  62  Stat.  1417  C.  796  July  1,  1948;  58  Stat.  999  C  313  June 
28,  1944;  57  Stat.  651  C.  34  April  8,  1943;  56  Stat.  1216 
C.  665  December  2, 1942. 

•^  55  Stat.  944  C.  324  July  24, 1941. 

'  55  Stat.  905  C.  109  May  12, 1941. 
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that  it  no  longer  is  authority  for  many  of  the  legal 
concepts  it  enunciates. 

VIII. 

Both  the  District  Court  and  this  Court  dismissed 
the  case  at  bar  on  the  authority  of  the  Dalehite  and 
Feres  cases.  The  Supreme  Court  has  now  reversed 
its  holding  in  the  Dalehite  case  that  the  Coast 
Guard  cannot  be  held  liable  for  nonfeasance.  This 
Court  should  re-examine  the  issues  in  the  case  at 
bar  in  the  light  of  the  Indian  Towing  opinion.  Fail- 
ure to  grant  appellants  a  rehearing  will  preclude 
them  from  their  day  in  court. 

APPELLANTS  PRAY  that  their  Second  Petition 
for  Rehearing  be  granted. 

FERGUSON  &  BURDELL 
W.  H.  FERGUSON 
W.  WESSELHOEFT 
DONALD  McL.  DAVIDSON 
Attorneys  for  Appellants 

1012  Northern  Life  Tower 

Seattle  1,  Washington 

CERTIFICATE 

DONALD  McL.  DAVIDSON,  one  of  the  counsel 
for  appellants  herein,  hereby  certifies  that  in  his 
judgment  the  foregoing  motion  for  leave  to  file  a 
Second  Petition  for  Rehearing  and  the  foregoing 
Second  Petition  for  Rehearing  are  well  founded 
and  that  they  are  not  interposed  for  delay. 

DONALD  McL.  DAVIDSON 


Appendix 


SUPREME  COURT  OF  THE  UNITED  STATES 


No.  8— October  Term,  1955. 


Indian   Towing   Company, 
Inc.,  et  al..  Petitioners, 

V. 

United  States  of  America. 


On  Writ  of  Certoriari  to  the 
United  States  Court  of 
Appeals  for  the  Fifth 
Circuit. 


[November  21,  1955.] 

Mr.  Justice  Frankfurter  delivered  the  opinion  of 
the  Court. 

Petitioners  brought  suit  in  the  United  States  District 
Court  for  the  Southern  District  of  Mississippi,  seeking 
recovery  under  the  Federal  Tort  Claims  Act,  28  U.  S.  C. 
§  1346  (b),  for  damages  alleged  to  have  been  caused  by 
the  negligence  of  the  Coast  Guard  in  the  operation  of  a 
lighthouse  light.  They  alleged  that  on  October  1,  1951, 
the  tug  Navajo,  owned  by  petitioner  Indian  Towing  Com- 
pany, was  towing  Barge  AS-16,  chartered  by  petitioner 
Upper  Mississippi  Towing  Corporation;  that  the  barge  was 
loaded  with  a  cargo  of  triple  super  phosphate,  consigned 
to  petitioner  Minnesota  Farm  Bureau  Service  Company 
and  insured  by  petitioner  United  Firemen's  Insurance 
Company;  that  the  tug  Navajo  went  aground  on  Chande- 
leur  Island  and  as  a  result  thereof  sea  water  wetted  and 
damaged  the  cargo  to  the  extent  of  $62,659.70;  that  the 
consignee  refused  to  accept  the  cargo;  that  petitioners 
Indian  Towing  Company  and  Upper  Mississippi  Towing 
Corporation  therefore  became  responsible  for  the  loss  of 
the  cargo;  and  that  the  loss  was  paid  by  petitioner  United 
Firemen's  Insurance  Company  under  loan  receipts.  The 
complaint  further  stated  that  the  grounding  of  the  Navajo 
was  due  solely  to  the  failure  of  the  light  on  Chandeleur 
Island  which  in  turn  was  caused  by  the  negligence  of  the 
Coast  Guard.  The  specific  acts  of  negligence  [11  relied  on 
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were  llie  failure  of  the  responsible  Coast  Guard  personnel 
to  check  the  battery  and  sun  relay  system  which  operated 
the  light;  the  failure  of  the  Chief  Petty  Officer  who 
checked  the  lighthouse  on  September  7,  1951,  to  make  a 
proper  examination  of  the  connections  which  were  "out 
in  the  weather";  the  failure  to  check  the  light  between 
September  7  and  October  1,  1951;  and  the  failure  to  re- 
pair the  light  or  give  warning  that  the  light  was  not  oper- 
ating. Petitioners  also  alleged  that  there  was  a  loose  con- 
nection which  could  have  been  discovered  upon  proper 
inspection. 

On  motion  of  the  respondent  the  case  was  transferred 
to  the  United  States  District  Court  for  the  Eastern  Dis- 
trict of  Louisiana,  New  Orleans  Division.  Respondent  then 
moved  to  dismiss  on  the  ground  that  it  had  not  consented 
to  be  sued  "in  the  manner  in  which  this  suit  is  brought" 
in  that  petitioners'  only  relief  was  under  the  Suits  in  Ad- 
miralty Act,  41  Stat.  525,  or  the  Public  Vessels  Act,  43 
Stat.  1112.  This  motion  was  granted  and  the  Court  of 
Appeals  for  the  Fifth  Circuit  affirmed  per  curiam.  211  F. 
2d  886.  Because  the  case  presented  an  important  aspect 
of  the  still  undetermined  extent  of  the  Government's  lia- 
bility under  the  Federal  Tort  Claims  Act,  we  granted  cer- 
tiorari, 348  U.  S.  810.  The  judgment  of  the  Court  of 
Appeals  was  affirmed  by  an  equally  divided  Court,  349 
U.  S.  902,  but  a  petition  for  rehearing  was  granted,  the 
earlier  judgment  in  this  Court  vacated,  and  the  case  re- 
stored to  the  docket  for  reargument  before  the  full  Bench. 
349  U.  S.  926. 

The  relevant  provisions  of  the  Federal  Tort  Claims  Act 
are  28  U.  S.  C.  §§  1346  (b),  2674,  and  2680  (a): 

§  1346  (b).  ".  .  .  the  district  courts  .  .  .  shall 
have  exclusive  jurisdiction  of  civil  actions  on  claims 
against  the  United  States,  for  money  damages,  ac- 
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cruing  on  and  after  January  1,  1945,  for  injury  or 
loss  of  property,  or  personal  injury  or  death  caused 
by  the  negligent  or  wrongful  act  or  omission  of  any 
em  [2  ]  ployee  of  the  Government  while  acting  within 
the  scope  of  his  office  or  employment,  under  circum- 
stances where  the  United  States,  if  a  private  person, 
would  be  liable  to  the  claimant  in  accordance  with 
the  law  of  the  place  where  the  act  or  omission  oc- 
curred." 

§  2674.  "The  United  States  shall  be  liable  .  .  . 
in  the  same  manner  and  to  the  same  extent  as  a 
j[)rivate  individual  under  like  circumstances,  but  shall 
not  be  liable  for  interest  prior  to  judgment  or  for 
punitive  damages." 

§  2680.  "The  provisions  of  this  chapter  and  sec- 
tion 1346  (b)  of  this  title  shall  not  apply  to — 

"(a)  Any  claim  based  upon  an  act  or  omission  of 
an  employee  of  the  Government,  exercising  due  care, 
in  the  execution  of  a  statute  or  regulation,  whether 
or  not  such  statute  or  regulation  be  valid,  or  based 
upon  the  exercise  or  performance  or  the  failure  to 
exercise  or  perform  a  discretionary  function  or  duty 
on  the  part  of  a  federal  agency  or  an  employee  of  the 
Government,  whether  or  not  the  discretion  involved 
be  abused." 

The  question  is  one  of  liability  for  negligence  at  what 
this  Court  has  characterized  the  "operational  level"  of 
governmental  activity.  Dalehite  v.  United  States,  346  U.  S. 
15,  42.  The  Government  concedes  that  the  exception  of 
§  2680  relieving  from  liability  for  negligent  "exercise  of 
judgment"  (which  is  the  way  the  Government  paraphrases 
a    "discretionary   function"   in   §   2680    (a))    is   not   in- 


4A 

volved  here,  and  it  does  not  deny  that  the  Federal  Tort 
Claims  Act  does  provide  for  liability  in  some  situations 
on  the  "operational  level"  of  its  activity.  But  the  Gov- 
ernment contends  that  the  language  of  §  2674  (and  the 
implications  of  §  2680)  imposing  liability  "in  the  same  [31 
manner  and  to  the  same  extent  as  a  private  individual 
under  like  circumstances  .  .  .  ."  must  be  read  as  exclud- 
ing liability  in  the  performance  of  activities  which  private 
persons  do  not  perform.  Thus,  there  would  be  no  liability 
for  negligent  performance  of  "uniquely  governmental 
functions."  The  Government  reads  the  statute  as  if  it  im- 
posed liability  to  the  same  extent  as  would  be  imposed 
on  a  private  individual  "under  the  same  circumstances." 
But  the  statutory  language  is  "under  like  circumstances," 
and  it  is  hornbook  tort  law  that  one  who  undertakes  to 
warn  the  public  of  danger  and  thereby  induces  reliance 
must  perform  his  "good  Samaritan"  task  in  a  careful  man- 
ner. 

Furthermore,  the  Government  in  effect  reads  the  statute 
as  imposing  liability  in  the  same  manner  as  if  it  were  a 
municipal  corporation  and  not  as  if  it  were  a  private 
person,  and  it  would  thus  push  the  courts  into  the  "gov- 
ernmental"— "non-governmental"  quagmire  that  has  long 
plagued  the  law  of  municipal  corporations.  A  comparative 
study  of  the  cases  in  the  forty-eight  States  will  disclose  an 
irreconcilable  conflict.  More  than  that,  the  decisions  in 
each  of  the  States  are  disharmonious  and  disclose  the  in- 
evitable chaos  when  courts  try  to  apply  a  rule  of  law  that 
is  inherently  unsound.  The  fact  of  the  matter  is  that  the 
theory  whereby  municipalities  are  made  amenable  to  lia- 
bility is  an  endeavor,  however  awkward  and  contradictory, 
to  escape  from  the  basic  historical  doctrine  of  sovereign 
immunity.  The  Federal  Tort  Claims  Act  cuts  the  ground 
from  under  that  doctrine;  it  is  not  self-defeating  by  cov- 
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erlly  embedding  the  casuistries  of  municipal  liability  for 
torts.' [4] 

While  the  Government  disavows  a  blanket  exemption 
from  liability  for  all  official  conduct  furthering  the 
"uniquely  governmental"  activity  in  any  way,  it  does 
claim  that  there  can  be  no  recovery  based  on  the  negligent 
performance  of  the  activity  itself,  the  so-called  "end- 
objective"  of  the  particular  governmental  activity.  Let  us 
suppose  that  the  Chief  Petty  Officer  going  to  inspect  the 
light  on  Chandeleur  Island  first  negligently  ran  over  a 
pedestrian  in  a  Coast  Guard  car;  later,  while  he  was  in- 
specting the  light,  he  negligently  tripped  over  a  wire  and 
injured  someone  else;  he  then  forgot  to  inspect  an  outside 
connection  and  that  night  the  patently  defective  connec- 
tion broke  and  the  light  failed,  causing  a  ship  to  go 
aground  and  its  cargo  of  triple  super  phosphate  to  get 
wet;  finally  the  Chief  Petty  Officer  on  his  way  out  of  the 
lighthouse  touched  a  key  to  an  uninsulated  wire  to  see    ' 

^A  good  illustration  of  the  effort  of  a  conscientious  court  to 
reconcile  the  irreconcilable  is  Haley  v.  City  of  Boston,  191  Mass. 
291,  77  N.  E.  888.  For  an  example  of  the  confusion  prevailing 
in  one  jurisdiction,  compare  District  of  Columbia  v.  Woodbury, 
136  U.  S.  450  (municipal  corporation  liable  for  injuries  caused 
by  negligent  failure  to  keep  sidewalk  in  repair)  with  Harris  v. 
District  of  Columbia,  256  U.  S.  650  (municipal  corporation  not 
liable  for  injuries  caused  by  negligent  sprinkling  of  streets).  But 
even  in  the  law  of  municipal  corporation  and  state  liability,  one 
State  al  least  has  sought  to  emerge  from  the  quagmire.  See  the 
more  recent  New  York  cases:  Foley  v.  State  of  New  York,  294 
N.  Y.  275.  62  N.  E.  2d  69  (State  liable  when  negligent  failure 
to  replaced  burned-out  bulb  in  traffic  light  caused  accident)  ; 
Bernardine  v.  City  of  New  York,  294  N.  Y.  361,  62  N.  E.  2d  604 
(city  liable  in  negligence  action  for  damages  caused  by  runaway 
})olice  horse).  When  the  confused  law  of  municipal  corporations 
is  applied  to  the  Tort  Claims  Act,  the  same  type  of  results  occur. 
Compare  the  holding  of  the  Court  of  Appeals  for  the  Fifth  Circuit 
in  the  instant  case,  211  F.  2d  886,  with  its  holding  in  United 
States  V.  Lawter,  219  F.  2d  559  (United  States  liable  under  Tort 
Claims  Act  for  negligence  of  Coast  Guard  during  helicopter  rescue 
operation ) . 
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tions,  see  §  2680  (a)-(m).'  For  administrative  safeguards, 
see  §  2401  (b)  (statute  of  limitations) ;  §  2402  (denial  of 
trial  by  jury;  §  2672  (administrative  adjustment  of  claims 
of  $1,000  or  less) ;  §  2673  (reports  to  Congress) ;  §  2674 
(no  liability  for  punitive  damages  or  for  interest  prior  to 
judgment) ;  §  2675  (disposition  by  [7]  federal  agency  as 
prerequisite  to  suit  when  claim  is  filed) ;  §  2677  (compro- 
mise) ;  §  2679  (exclusiveness  of  remedy).)  The  language 
of  the  statute  does  not  support  the  Government's  argu- 
ment. Loose  general  statements  in  the  legislative  history 
to  which  the  Government  points  seem  directed  mainly 
toward  the  "discretionary  function"  exemption  of  §  2680 
and  are  not  persuasive.  The  broad  and  just  purpose  which 
the  statute  was  designed  to  effect  was  to  compensate  the 
victims  of  negligence  in  the  conduct  of  governmental  ac- 
tivities in  circumstances  like  unto  those  in  which  a  private 
person  would  be  liable  and  not  to  leave  just  treatment  to 
the  caprice  and  legislative  burden  of  individual  private 
laws.  Of  course,  when  dealing  with  a  statute  subjecting  the 
Government  to  liability  for  potentially  great  sums  of 
money,  this  Court  must  not  promote  profligacy  by  careless 
construction.  Neither  should  it  as  a  self-constituted  guard- 
ian of  the  Treasury  import  immunity  back  into  a  statute 
designed  to  limit  it. 

The  Coast  Guard  need  not  undertake  the  lighthouse 
service.  But  once  it  exercised  its  discretion  to  operate  a 
light  on  Chandeleur  Island  and  engendered  reliance  on  the 
guidance  afforded  by  the  light,  it  was  obligated  to  use  due 
care  to  make  certain  that  the  light  was  kept  in  good  work- 
ing order,  and  if  the  light  did  become  extinguished,  then 


^Congress  significantly  withheld  liability  for  claims  relating, 
inter  alia,  to  the  postal  service,  tax  collection,  quarantine  estab- 
lishment, fiscal  operations,  combatant  activities  of  the  Coast 
Guard  during  time  of  war,  and  the  activities  of  the  TVA. 
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the  Coast  Guard  was  further  obligated  to  use  due  care  to 
discover  this  fact  and  to  repair  the  light  or  give  warning 
that  it  was  not  functioning.  If  the  Coast  Guard  failed  in 
its  duty  and  damage  was  thereby  caused  to  petitioners, 
the  United  States  is  liable  under  the  Tort  Claims  Act. 

The  Court  of  Appeals  for  the  Fifth  Circuit  considered 
Feres  v.  United  States,  340  U.  S.  135,  and  Dalehite  v. 
United  States,  346  U.  S.  15,  controlling.  Neither  case  is 
applicable.  Feres  held  only  that  "the  Government  is  not 
liable  under  the  Federal  Tort  Claims  Act  for  injuries  to 
servicement  when  the  injuries  arise  out  of  or  are  in  [8] 
the  course  of  activity  incident  to  service.  Without  exception, 
the  relationship  of  military  personnel  to  the  Government 
has  been  governed  exclusively  by  federal  law."  340  U.  S., 
at  146.  And  see  Brooks  v.  United  States,  337  U.  S.  49. 
The  differences  between  this  case  and  Dalehite  need  not 
be  labored.  The  governing  factors  in  Dalehite  sufficiently 
emerge  from  the  opinion  in  that  case.* 

The  judgment  of  the  Court  of  Appeals  is  reversed  and 
the  case  is  remanded  to  the  District  Court  for  further 
proceedings. 


^The  Court  in  Dalehite  disposed  of  a  claim  of  liability  for 
negligence  in  connection  with  fire  fighting  by  finding  that  "there 
is  no  analogous  liability  .  .  .  ."  in  the  law  of  torts.  346  U.  S..  at 
44.  But  see  Workman  v.  Netv  York  City,  179  U.  S.  552. 
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SUPREME  COIRT  OF  THE  UNITED  STATES 


No.  8 — October  Term,  1955. 


Indian    Towing    Company,  On  Writ  of  Certiorari  to  the 

Inc.,  et  al.,  Petitioners,  United    States    Court    of 

V.  Appeals     for    the     Fifth 

United   States   of   America.  Circuit. 

[November  21,  1955.] 

Mr.  Justice  Reed,  with  whom  Mr.  Justice  Burton, 
Mr.  Justice  Clark,  and  Mr.  Justice  Minton  join, 
dissenting. 

The  Court  reverses  the  judgement  on  the  ground  that 
the  United  States  is  liable  under  the  Federal  Tort  Claims 
Act  for  damages  caused  by  the  negligence  of  the  Coast 
Guard  in  maintaining  a  lighthouse  light  near  the  mouth 
of  the  Mississippi.  The  alleged  negligence  was  the  failure 
of  the  Coast  Guard  personnel  to  check  the  electrical  sys- 
tem which  operated  the  light,  the  failure  to  make  a  proper 
examination  of  the  connections  and  other  apparatus  con- 
nected with  the  light,  and  the  failure  to  repair  the  light 
or  give  notice  to  vessels  that  the  light  was  not  functioning. 
Although  navigators  were  warned  this  was  an  "unwatched 
light,"^  it  is  assumed  at  this  point  in  the  litigation  that 
this  negligence  occurred  and  that  it  was  the  i)roximate 
cause  of  the  loss.  Government  operation  of  the  light- 
house was  authorized  by  14  U.  S.  C.  §  81.  It  is  forbidden 
to  others  except  by  authority  of  the  Coast  Guard.'   C  1  1 


'United  Stales  Coast  Guard.  Light  List,  Atlantic  and  Gulf 
Coasts  of  the  Unified  States,  corrected  to  January  L  1951  (C.  G. 
158),pp.  5.  498. 

n4U.  S.  C.  §83: 

"No  person,  or  public  body,  or  instrumentality,  excluding  the 
armed  services,  shall  establish,  erect,  or  maintain  any  aid  to  mari- 
time navigation  without  first  obtaining  authority  to  do  so  from 
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The  question  of  the  liability  of  the  United  States  for 
this  negligence  depends  on  the  scope  and  meaning  of  the 
Federal  Tort  Claims  Act.  The  history  of  the  adoption 
of  that  Act  has  heretofore  been  thoroughly  explained.^ 
Before  its  enactment,  the  immunity  of  the  Government 
from  such  tort  actions  was  absolute.  The  Act  authorized 
suits  against  the  Government  under  certain  conditions. 
[2] 


the  Coast  Guard  in  accordance  with  applicable  regulations.  Who- 
ever violates  the  provisions  of  this  section  or  any  of  the  regula- 
tions issued  by  the  Secretary  in  accordance  herewith  shall  be 
guilty  of  a  misdemeanor  and  shall  be  fined  not  more  than  SlOO 
for  each  offense.  Each  day  during  which  such  violation  continues 
shall  be  considered  as  a  new  offense." 

The  Government  advises  that  as  of  June  30,  1953,  government 
aids  to  navigation  numbered  38.169;  authorized  private  aids 
3,301.  Aids  to  Navigation  Operated  and  Maintained  by  the  United 
States  and  Coast  Guard  (June  30,  1953)  pp.  1,  12. 

We  are  further  advised : 

"The  Coast  Guard  in  its  manual  on  aids  to  navigation  gives 
these  examuples  of  typical  aids  considered  in  the  category  of 
private  aids  [U.  S.  Coast  Guard.  Aids  to  Navigation  (C.  G.  127. 
1945)  p.  1201]: 

"'(1)  Standard  buoy  and  lighting  equipment  employed  by  the 
United  States  Engineers  to  mark  dredging  areas. 

"(2)  Buoys,  ranges  and  sound  signals  in  channels  dredged  by 
private  corporations  to  their  property,  which  channels  are  used 
exclusively  by  the  corporation's,  or  contractor's,  vessels. 

"(3)  Aids  established  by  the  Army  and  Navy  for  their  own 
use  in  connection  with  the  approaches  to  loading  piers,  etc. 

"See  also.  U.  S.  Coast  Guard.  Aids  to  Navigation  Manual  (CG- 
222,  Jan.  1953),  pp.  4^1.  4-3. 

"Coast  Guard  regulations  require  all  persons  owning,  occupy- 
ing, or  operating  bridges  over  the  navigable  waters  of  the  United 
States  to  maintain  at  their  own  expense  such  lights  required  for 
the  safety  of  marine  navigation  as  may  be  prescribed  by  the 
Commandant.  33  C.  F.  R.  (1949  ed.)  §  68.01-1.  In  addition,  there 
is  a  non-delegable  duty  imposed  upon  the  owner  of  a  sunken 
wreck  to  mark  it.  33  U.  S.  C.  409:  33  C.  F.  R.  (1949  ed.) 
64.01-1." 

^ Feres  v.  United  States,  340  U.  S.  135;  Dalehite  v.  United 
States.  346  U.  S.  15. 
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The  Government  was  made  liable  for  injury  to  persons 
or  property. 

"caused  by  the  negligent  or  wrongful  act  or  omission 

of   any   employee   of  the   Government   while   acting 

within  the  scope  of  his  office  or  employment,  under 

circumstances  where  the  United  States,  if  a  private 

person,  would  be  liable  to  the  claimant  in  accordance 

with  the  law  of  the  place  where  the  act  or  omission 

occurred."  28  U.  S.  C.  §  1346  (b). 

There  was  a  further  condition,  28  U.  S.  C.  §  2674,  that 

the  United  States  should  be  liable  "in  the  same  manner 

and  to  the  same  extent  as  a  private  individual  under  like 

circumstances.'" 

In  Feres  v.  United  States,  340  U.  S.  135,  we  passed  upon 
the  applicability  of  the  Act  to  claims  by  members  of  the 
armed  services  injured  through  the  negligence  of  other 
military  personnel.^  We  said: 

"One  obvious  shortcoming  in  these  claims  is  that 
plaintiffs  can  point  to  no  liability  of  a  'private  indi- 
vidual' even  remotely  analogous  to  that  which  they 
are  asserting  against  the  United  States.  We  know 
of  no  American  law  which  ever  has  permitted  a 
soldier  to  recover  for  negligence,  against  either  his 
superior  officers  or  the  Government  he  is  serving. 
Nor  is  there  any  liability  'under  like  circumstances,' 
for  no  private  individual  has  power  to  conscript  or 
mobilize  a  private  army  with  such  authorities  over 
persons  as  the  Government  vests  in  echelons  of  com- 


'  There  were  further  limitations  and  certain  specific  exceptions 
not  pertinent  here. 

^E.  g.,  the  negligence  of  an  army  surgeon  during  an  operation 
in  sewing  up  a  towel  in  the  abdomen  of  a  soldier;  and  negligence 
in  quartering  a  soldier  in  barracks  known  to  be  unsafe  because 
of  a  defective  heating  plant. 


13A 

[3]  mand.  ...  In  the  usual  civilian  doctor  and  patient 
relationship,  there  is  of  course  a  liability  for  mal- 
practice. And  a  landlord  would  undoubtedly  be  held 
liable  if  an  injury  occurred  to  a  tenant  as  the  result  of 
a  negligently  maintained  heating  plant.  But  the  lia- 
bility   assumed    by    the    Government    here    is    that 
created  by  'all  the  circumstances,'  not  that  which  a 
few  of  the  circumstances  might  create.  We  find  no 
parallel  liability  before,  and  we  think  no  new  one  has 
been  created  by,  this  Act.  Its  effect  is  to  waive  im- 
munity from  recognized  causes  of  action  and  was  not 
to  visit  the  Government  with  novel  and  unprecedented 
liabilities."  Id.,  at  142. 
Thus,  in  Feres  the  Court  was  of  the  view  that  the  Act 
does  not  create  new  causes  of  action  theretofore  beyond 
the  applicable  law  of  torts.  So,  in  determining  whether 
an  action  for  negligence  in  maintaining  public  lights  is 
permissible,   we    must   consider   whether   similar   actions 
were  allowed  by  the  law  of  the  place  where  the  negligence 
occurred,   prior  to   the  Tort  Claims  Act,   against  public 
bodies  otherwise  subject  to  suit. 

Dalehite  v.  United  States,  346  U.  S.  14,  42,  followed  the 
reasoning  of  Feres.  That  case  involved,  among  other  issues, 
the  liability  of  the  United  States  for  negligence  of  the 
Coast  Guard  in  fighting  fire.  The  Coast  Guard  had  been 
found  negligent  in  its  fire-fighting  duties  by  the  trial 
court.  These  duties  were  outside  the  discretionary  func- 
tion exception  of  §  2680  (a)  of  the  Act.  Resting  our 
decision  on  the  Act  itself,  we  said  the  Tort  Act 

"did  not  change  the  normal  rule  that  an  alleged  fail- 
ure or  carelessness  of  public  firemen  does  not  create 
private  actionable  rights.  Our  analysis  of  the  ques- 
tion is  determined  by  what  was  said  in  the  Feres  case. 
See  28  U.  S.  C.  §§  1346  and  2674.  The  Act,  as  was 
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there  stated,  limited  United  States  liability  to  'the  [4  ] 
same  manner  and  to  the  same  extent  as  a  private  in- 
dividual   under    like    circumstances.'    28    U.    S.    C. 
§  2674.  Here,  as  there,  there  is  no  analogous  liabil- 
ity; in  fact,  if  anything  is  doctrinally  sanctified  in  the 
law  of  torts  it  is  the  immunity  of  communities  and 
other    public    bodies    for    injuries    due    to    fighting 
fire."  Id.,  at  43-44. 
These  two  interpretive  decisions  have  not  caused  Con- 
gress to  amend  the  Federal  Tort  Claims  Act.  As  a  matter 
of  fact  the  catastrophe  that  gave  rise  to  the  Dalehite  case 
was   subsequently   presented   to   Congress   for  legislative 
relief  by  way  of  compensation  for  the  losses  which  re- 
sulted, as  found  by  the  trial  court,  partly  from  the  negli- 
gence of  the  Coast  Guard.  Throughout  the  reports  dis- 
cussion and  enactment  of  the  relief  act,  there  was  no  effort 
to  modify  the  Tort  Act  so  as  to  change  the  law,  in  any 
respect,  as  interpreted  by  this  Court  in  Feres  and  Dalehite.'^ 
Although  its  discussion  was  restricted  solely  to  the  dis- 
cretionary function  exception  to  the  Act,  Congress  must 
have  accepted  the  rulings  relating  to  the  issues  here  in- 
volved as  in  accord  with  its  understanding  of  the  Tort 
Act.  One  cannot  say  that  when  a  statute  is  interpreted  by 
this  Court  we  must  follow  that  interpretation  in  subsequent 
cases  unless  Congree  has  amended  the  statute.  On  this  our 
cases  conflict.^  However,  we  should  continue  to  hold,  as 
a  matter  of  stare  decisis  and  as  the  normal  rule,  that  in- 


'•Pub.  Law  No.  378,  84th  Cong..  1st  Sess.;  H.  R.  Rep.  No. 
2024.  83d  Cong.,  2d  Sess.;  S.  Rep.  No.  2363,  83d  Cong.,  2d  Sess.; 
H.  R.  Rep.  No.  1305,  84th  Cong.,  1st  Sess.;  H.  R.  Rep.  No.  1623, 
84th  Cong.,  1st  Sess.;  S.  Rep.  No.  684,  84th  Cong.,  1st  Sess. 

^Compare  United  States  v.  Elgin  R.  Co.,  299  U.  S.  492,  500; 
United  States  v.  South  Buffalo  R.  Co.,  333  U.  S.  771,  775;  Tool- 
son  V.  New  York  Yankees,  346  U.  S.  356,  with  Helvering  v.  Hal- 
lock,  309  U.  S.  106;  Commissioner  v.  Church,  335  U.  S.  632. 
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action  of  Congress,  after  a  well-known  and  important  de- 
cision of  common  knowledge,  is  C  5  ]  "an  aid  in  statutory 
construction  .  .  .  useful  at  times  in  resolving  statutory 
ambiguities."  Helvering  v.  Reynolds,  313  U.  S.  428,  432. 
The  non-action  of  Congress  should  decide  this  controversy 
in  the  light  of  the  previous  rulings.  The  reasons  which  led 
to  the  conclusions  against  creating  new  and  novel  lia- 
bilities in  the  Feres  and  Dalehite  cases  retain  their  per- 
suasiveness. 

This  enactment,  like  any  other,  should  be  construed  so 
as  to  accomplish  its  purpose,  but  not  with  extravagant 
generosity  so  as  to  make  the  Government  liable  in  in- 
stances where  no  liability  was  intended  by  Congress.  It 
is  certainly  not  necessary  that  every  word  in  a  statute 
receive  the  broadest  possible  interpretation.  If  Congress 
intended  to  create  liability  for  all  incidents  not  theretofore 
actionable  against  suable  public  agencies,  that  intention 
should  be  made  plain.  The  courts  are  not  the  legislative 
branch  of  the  Government. 

The  Act  made  the  Government  liable  in  instances  where 
it  would  be  suable  "if  a  private  person."  The  meaning 
of  "private  person"  is  not  discussed  in  the  legislative 
history.  In  Feres  we  talked  of  private  liability  and  came 
to  a  conclusion  which  is  contrary  to  that  reached  by  the 
Court  today.  See  pp.  3 — 4,  supra.  We  held  that  because 
surgeons  in  private  practice  or  private  landlords  were 
liable  for  negligence  did  not  mean  the  United  States  was. 
Liability  of  governments  for  the  failure  of  lighthouse 
warning  lights  is  as  unknown  to  tort  law  as,  for  example, 
liability  for  negligence  in  fire  fighting  excluded  by  the 
Dalehite  ruling.  Lighthouse  keeping  is  as  uniquely  a 
governmental  function  as  fire  fighting.  There  is  at  least 
some  uncertainty  and  ambiguity  as  to  what  Congress 
meant  by  making  the  United  States  liable  in  circumstances 
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where  it  would  be  liable  "if  a  private  person."  That  un- 
certainty should  not  lead  us  to  accept  liability  for  the 
United  States  in  this  case.  In  dealing  with  this  [6]  enlarged 
concept  of  federal  liability  for  torts,  wisdom  should 
dictate  a  cautious  approach  along  the  lines  of  Feres  and 
Dalehite. 

The  Act  says  that  the  United  States  shall  be  liable  in 
accordance  with  the  law  of  the  place  where  the  act  or 
omission  occurred.  §  1346  (b).  This  alleged  tort  occurred 
in  Louisiana.  Under  the  Louisiana  law  a  municipal  cor- 
poration is  not  responsible  for  injury  sustained  as  a  re- 
sult of  negligence  on  the  part  of  the  employees  of  a  city 
in  the  maintenance  of  traffic  lights."  Street  traffic  lights 
are  a  close  analogy  to  navigation  lights.  We  can  see  no 
reason  to  doubt  that  under  Louisiana  law  the  maintenance 
of  navigation  lights  if  permissible  by  municipalities 
would  likewise  be  free  of  liability.  The  Court  warns  us 
against  the  morass  of  decisions  that  involve  municipal 
tort  liability.  It  calls  that  law  a  "quagmire"  and  avoids 
it  by  a  complete  surrender  of  sovereign  immunity  without 
regard  to  the  law  of  municipal  liability  of  the  respective 
States. 

The  overall  impression  from  the  majority  opinion  is 
that  it  makes  the  Government  liable  under  the  Act  for 
negligence  in  the  conduct  of  "any  governmental  activity 
on  the  'operational  level.'  "  It  seems  broad  enough  to 
cover  all  so-called  "uniquely  governmental  activities." 
Logically  it  may  cover  negligence  in  fire  fighting,  although 
the  Dalehite  holding  on  that  point  is  not  overruled.^  Per- 


^Edwards  v.  City  of  Shreveport,  66  So.  2d  373;  cf.  Howard  v. 
City  of  New  Orleans,  159  La.  443,  105  So.  443. 

"But  see  footnote  3  of  the  majority  opinion  in  which  Workman 
V.  New  York  City  is  cited. 
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haps  liability  arises  even  for  injuries  from  negligence  in 
pursuing  criminals. 

The  Court's  literal  interpretation  of  this  Act  brings 
about  an  application  of  the  Federal  Tort  Claims  Act 
analogous  to  that  condemned  by  Congress  in  the  Portal  171 
to  Portal  Act  of  1947  after  Andersen  v.  Mt.  Clemens 
Pottery  Co.,  328  U.  S.  680,  see  61  Stat.  84,  §  1  (a),  and  in 
the  Fair  Labor  Standards  Amendments  of  1949,  63  Stat. 
910,  after  Bay  Ridge  Co.  v.  Aaron,  334  U.  S.  446,  see  2 
U.  S.  Code  Cong.  Serv.  (1949)  1617.  Compare  United 
States  V.  American  Trucking  Assns,  310  U.  S.  534.  The 
judgment  should  be  affirmed. 
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Appellee's  brief  fails  to  discuss  numerous  allega- 
tions of  the  complaint,  makes  inferences  contrary  to 
it  and  in  favor  of  the  government  and  propounds 
rules  of  law  and  cases  that  are  wholly  immaterial  to 
this  appeal. 

These  errors  are  as  follows : 

I.  A.  The  Railroad  Did  Not  Acquire^  Hold  Or  Use 
Its  Right  Of  Way  As  Stated  By  Appellee.  (Appel- 
lee's Brief,  p.  8-10). 

The  record  does  not  support  the  statement  that 
the  Railroad  had  an  easement  over  public  lands  pur- 
suant to  the  Right  of  Way  Act  of  March  3, 1875  (18 
Stat.  482,  43  U.S.C.  934),  and  the  assertion  is  ar- 
roneous  in  fact. 

The  complaint  alleges  that  the  right  of  way  was 
"owned  ...  by  defendant  United  States,"  that  it 
knew  of  the  accumulated  debris,  "  had  the  right  to 


abate  the  same  or  cause  the  same  to  be  abated"  and 
"had  reserved  the  right  to  do  so  and  had  done  so 
at  various  time  previous  thereto"  (R.  8).  The  Com- 
plaint also  alleges  appellee  knew  the  railroad  was 
not  operating  with  a  follow-up  patrol,  but  "did  not 
require  such  a  patrol  .  .  .  although  it  had  reserved 
the  right  to  do  so  and  in  the  exercise  of  reasonable 
care  it  shoud  have  done  so."  (R.  8). 

These  allegations  do  not  sustain  the  inference 
that  the  railroad  had  an  easement  under  the  Act 
cited.  Normal  railroad  easements  do  not  give  the 
grantor  any  rights  to  require  the  grantee  to  abate 
a  nuisance  or  to  enter  and  abate  it  if  the  grantee 
fails  to  do  so  or  give  the  grantor  any  rights  what- 
ever as  to  the  method  of  operation  of  the  railroad. 

Since  the  Act  of  1875  is  inapplicable,  the  cases 
construing  the  rights  and  duties  arising  under  it 
are  wholly  immaterial.  In  the  cases  cited  in  ap- 
pellee's brief  it  was  either  stipulated  or  admitted 
by  the  pleadings  that  the  Act  applied. 

B.  At  Common  Law  The  Owner  Of  A  Servient 
Estate  Having  A  Right  Of  Entry  To  Repair  Has  A 
Duty  To  Third  Persons  To  Exercise  Such  Rights. 
(Appellee's  Brief,  pp.  10-13). 

Assuming  arguendo  that  the  situation  was  a 
"bare  easement,"  as  appellee  alleges,  the  case  of 
Reed  v.  Allegheny  Co,,  330  Pa.  300,  199  Atl.  187— 
the  only  third  party  liability  case  cited — supports 
appellants.  In  that  case,  one  injured  as  a  result  of 
a  defect  in  a  highway  crossing  of  a  railroad  recov- 
ered against  both  the  railroad  and  the  county.  The 
court  reversed  the  verdict  over  in  favor  of  the 
County  against  the  railroad  and  remanded  the  ac- 
tion over  for  a  new  trial  because  there  was  no  evi- 
dence to  show  any  duty  to  maintain  the  crossing  by 


the  railroad.  The  'plaintiffs  verdict  against  both 
defendants  was  not  disturbed.  The  court  said  the 
duty  to  repair  could  be  created  (1)  by  statute,  (2) 
by  contract  between  the  parties;  and  (3)  by  ev- 
idence of  who  "inspected  the  crossing  and  main- 
tained it  in  repair  over  any  long  course  of  years." 
In  a  subsequent  decision,  the  Fifth  Circuit  has 
held  that  actual  inspection  and  repair  of  a  highway 
and  railroad  intersection  by  a  railroad  imposed  li- 
ability upon  it  under  Pennsylvania  law,  even  though 
the  right  of  way  was  actually  owned  by  a  separate 
but  controlled  corporation.  Conry  v.  Baltimore  &  O. 
R.  Co.,  209  F.  (2d)  423  (CCA  3rd  1953). 

In  thus  deciding  the  case  upon  the  actual  rights 
of  the  defendant  in  the  property  rather  than  upon 
any  theoretical  difference  between  the  duties  owed 
third  parties  under  easements,  leases,  licenses  or 
agency,  the  court  was  following  the  great  weight 
of  authority. 

Hentz  V.  Toppin,  77  N.  E.  2d  229,  322  Mass.  333 
(1948)  held  the  owner  of  a  servient  estate  liable  to 
a  third  person  injured  in  using  the  easement  as  a 
result  of  faulty  maintenance  where  the  owner  had 
merely  reserved  the  right  to  repair. 

This  case  is  but  an  illustration  of  the  rule  that 
duties  owned  third  persons  with  respect  to  the  con- 
dition of  premises  depend  upon  the  foreseability  of 
harm  and  the  power  of  the  defendant  to  obviate 
the  danger. 

"When  the  true  basis  for  the  liability  of  the 
lessor  to  persons  outside  the  premises  is  under- 
stood, there  can  be  no  question  but  that  the  liabil- 
ity is  the  same  whether  the  lessor  covenants  to 
repair  or  only  reserves  the  right  to  enter  to  make 
repairs.  The  theory  upon  which  a  lessor  is  held 
liable  in  such  cases  is  not  that  he  is  under  any 


affirmative  contractual  duty  to  such  persons  to 
make  repairs,  but  that,  by  virtue  of  the  covenant, 
the  control  of  the  premises  continues  in  him.  This 
power  of  control,  being  just  as  complete  and  effi- 
cacious where  he  only  reserves  a  right  of  entry  to 
make  repairs  as  where  he  affirmatively  covenants 
to  repair,  it  is  clear  that,  so  far  as  the  contination 
of  his  liability  is  concerned,  the  nature  of  the  cov- 
enant or  agreement  is  immaterial."  89  A.L.R. 
480,  484. 

Appel  V,  Muller,  186  N.E.  785,  262  N.  Y.  278  (Ct. 
App.  1933)  held  an  owner  liable  upon  the  same 
theory  of  a  duty  to  third  persons  outside  the  prem- 
ises based  upon  the  reservations  of  a  power  of  con- 
trol, saying  at  page  787: 

"In  this  instance  the  lease  contained  no  cov- 
enant by  the  landlord  to  make  repairs  for  the 
tenant.  It  did  contain  a  provision,  however,  re- 
serving to  the  landlord  'the  right  to  enter  into  and 
upon  said  premises,  or  any  part  thereof,  and  at 
all  reasonable  hours,  for  the  purpose  of  examining 
the  same,  or  making  such  repairs  or  alterations 
therein  as  may  be  necessary  for  the  safety  and 
preservation  thereof.'  As  we  have  seen,  the  only 
force  which  a  covenant  to  repair  has  in  such  a 
case  arises  from  the  implication  that  what  the 
landlord  has  covenanted  to  do,  he  has  reserved 
the  power  to  do.  In  this  case  a  resort  to  implica- 
tion is  unnecessary,  for  the  power  to  enter  and 
make  necessary  repairs  was  expressly  reserved. 
The  reservation,  therefore,  has  accomplished,  by 
express  words,  all  that  the  covenant  to  repair 
might  have  done  through  implication.  The  land- 
lord, therefore,  had  never  parted  so  completely 
with  possession  and  control  that  he  had  disabled 
himself  from  performing  his  duty  of  care  towards 


the  travelers  upon  the  street.  He  continued  under 
the  duty  to  keep  his  building  in  a  safe  condition; 
he  reserved  the  power  to  perform  this  duty ;  there- 
fore he  was  liable." 

The  same  rule  is  applied  to  an  owner  of  land  who 
hires  an  independent  contractor.  Boggess  v.  King 
County,  150  Wash.  578,  274  Pac.  188  held  the  County 
liable  to  a  child  injured  by  dynamite  caps  left  by 
an  independent  contractor  in  the  road  near  the  cus- 
tomary route  taken  by  children  going  to  school. 
Liability  was  not  predicateed  upon  any  theory  of 
absolute  liability,  but  simply  upon  the  knowledge 
of  the  county  that  the  caps  were  left  in  the  county 
road.    The  court  said  (at  p.  589) : 

"This  fact  the  agent  of  the  county  knew,  or 
should  have  known.  As  inspector  of  that  work 
for  the  county,  ordinary  prudence  dictated  that 
he  should  direct  the  contractors  to  provide  a  safe 
place  to  store  such  explosives,  or  take  them  away 
from  the  work  when  not  in  use." 

So  here,  ordinary  prudence  dictated  that  Ranger 
Floe  should  direct  the  railroad  to  abate  the  fire 
hazard  on  its  right  of  way  or  do  so  himself  as  he 
had  done  before. 

Secondly,  appellee  has  wholly  ignored  the  allega- 
tions of  the  complaint  that  the  United  States  neg- 
ligently failed  to  require  the  railroad  to  use  a  follow- 
up  patrol  to  extinguish  fires,  although  it  had  re- 
served the  right  to  do  so  and  he  knew  the  railroad 
was  not  so  operating.  By  no  inference  can  this  al- 
legation be  equated  to  a  normal  easement. 

Spokane  v.  Fisher,  106  Wash.  378,  180  Pac.  139 
held  a  landlord  liable  for  the  negligence  of  a  ten- 
ant's  employee   in   operating   a   sidewalk   freight 


elevator  because  the  court  could  not  find  that  the 
landlord 

"...  had  no  rights  of  supervision,  duty  to  keep 
in  repair,  control  over  the  operation,  or  financial 
benefit  from  the  heating  plant  and  the  trap-door 
which  was  necessary  for  its  maintenance  and 
operation."  (at  p.  383,  emphasis  supplied). 

The  court  held  that  the  burden  was  on  the  land- 
lord to  establish  non-liability  for  negligent  opera- 
tion by  a  tenant  by  showing  a  term  lease  "which 
v/holly  divests  him  of  any  and  all  control  over  the 
premises."  (p.  382). 

See  also,  Northern  Pac.  Ry.  Co.  v.  Mentzer,  214 
Fed.  10  (CCA  9th  1914)  where  this  court  held  one 
railroad  responsible  for  the  negligent  operation  of 
another  over  its  tracks,  without  consideration  of 
whether  the  trackage  agreement  constituted  a  lease, 
license  or  easement. 

In  United  States  v.  The  Australian  Star,  172  F. 
(2d)  472  (CCA  2d  1949)  cert,  denied,  338  U.  S.  823, 
94  L.  Ed.  499,  70  S.  Ct.  69,  the  court  held  a  United 
States  vessel  was  under  a  duty  to  warn  two  other 
ships  of  danger  and  to  take  affirmative  action  to 
prevent  a  collision  when  it  knew  that  the  two  ves- 
sels were  on  a  collision  course  and  had  the  power 
and  means  to  order  at  least  one  of  them  to  change 
course. 

Appellee's  statement  that  the  United  States  had 
no  financial  interest  in  the  operation  of  the  rail- 
road is  similarly  without  foundation  in  the  record. 
Such  an  interest  is  not  a  necessary  condition  of  li- 
ability, but  rather  a  factor  bearing  on  the  right  to 
exercise  control. 

C.  Appellee  Had  Reserved  A  Right  To  Enter  Upon 
The  Right-of-Way  And  Abate  Comhustihles  And 


Therefore  Had  All  Of  The  Incidents  Of  Ownership 
Of  An  Owner,  Operator  Or  Person  In  Possession  Of 
The  Right-of-Way/'  (Appellee's  Brief,  pp.  13-16). 

Under  Washington  law,  the  owner  of  property 
subject  to  an  easement  who  retains  free  and  unre- 
stricted access  to  the  easement  to  keep  it  clear  of 
combustibles  or  to  require  the  easement  holder  to 
do  so  has  both  a  common  law  and  statutory  duty 
to  do  so. 

Washington  statutes  regulating  fire  hazards  and 
establishing  duties  of  fire  fighting  do  not  distin- 
guish between  owners  of  dominant  and  servient  es- 
tates. The  clear  intent  of  such  statutes  is  to  pre- 
vent '''^any  person'^  from  doing  any  act  that  endan- 
gers the  forests  (R.C.W.  76.04.450,  Rem.  Rev.  Stat., 
§5818).  They  require  that  "the  owner,  operator  or 
person  in  possession  of  land"  shall  extinguish  fires 
after  notice  of  existence  of  a  fire  thereon  (R.C.W. 
76.04.380,  Rev.  of  Rem.  Rev.  Stat.,  §5306,   (1945). 

Appellee's  assertion  that  appellee  had  only  a  re- 
versionary interest  in  the  land  and  a  right  to  pre- 
vent the  railroad  from  using  the  land  for  other  than 
railroad  purposes  and  its  comparison  of  appellee 
to  the  holder  of  a  right  of  entry  for  condition  broken 
or  a  contingent  or  vested  remainder  is  erroneous 
and  contrary  to  the  allegations  of  the  complaint. 
Appellee  had  a  right  of  access  to  the  right  of  way 
and  a  right  to  remove  combustibles  from  it  in  every 
sense  equal  to  the  power  of  the  owner  of  unencum- 
bered land.  In  addition,  it  had  a  right  to  require  the 
railroad  to  abate  the  combustibles.  Hence,  appellee 
had  all  of  the  rights  of  an  owner  with  respect  to  the 
accumulation  of  combustibles  on  the  right  of  way, 
plus  the  right  to  compel  another  to  abate  the  hazard 
and  had  actually  exercised  those  rights  in  the  past. 
(R.  8). 
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No  reason  in  law  or  logic  suggest  itself  why  ap- 
pellee having  all  of  the  incidents  of  ownership  re- 
quired to  comply  with  the  statute  should  escape 
from  it  because  a  third  person  subject  to  its  control 
also  had  the  same  powers. 

II.  A.  This  Court  Has  Decisively  Disposed  Of  Ap- 
pellee's Argument  That  Liability  For  Negligence 
May  Not  Be  Predicated  Upon  Violation  Of  Criminal 
Statute.    (Appellee's  Brief,  pp.  16-18). 

In  Spokane  International  Ry.  Co.  v.  United  States, 
72  F.  (2d)  440,  442  (CCA  9th,  1934),  a  railroad  was 
held  civilly  liable  to  the  United  States  under  a  sta- 
tute imposing  criminal  liability  for  failure  to  keep 
a  right  of  way  "clear  and  free  of  all  combustible  and 
inflammable  material." 

This  court  pointed  out  that  "This  criminal  statute 
established  a  standard  of  care,  failure  in  the  ob- 
servance of  which  would  subject  defendant  to  civil 
liability  if  such  failure  caused  or  contributed  to  the 
damage  of  another." 

The  court  said  such  statutes  "should  not  be  con- 
strued to  impose  on  defendant  a  standard  of  care 
impossible  of  fulfillment." 

So  here  Appellant  is  not  relying  upon  any  theory 
of  absolute  liability  based  upon  a  criminal  statute 
but  upon  negligence  in  observing  the  standard  of 
care  established  by  statute.  The  burden  is  upon 
appellee  to  show  that  the  standard  of  care  is  im- 
possible of  fullfillment  at  the  trial. 

B.  The  Rights  J  Duties  And  Liabilities  As  Between 
Appellee  And  The  Railroad  Are  Immaterial  In  This 
Appeal  (Appellee's  Brief,  pp.  19-20). 

Appellee  again  fails  to  cite  any  third  party  liabil- 
ity cases.  Whether  it  be  true  or  false  that  an  adjoin- 
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ing  landowner's  recovery  against  the  primary 
wrongdoer  is  defeated  by  his  own  negUgence,  it  is 
irrevelant  to  the  question  of  whether  or  not  he  is 
liable  to  third  persons,  where  such  negligence  is  a 
contributing  cause  of  the  spread  of  fire  to  lands 
of  third  persons/ 

C.  The  Complaint  Clearly  Alleges  That  Appellee's 
Violation  Of  The  Statute  In  Causing  An  Accumula- 
tion Of  Slashings  Was  A  Proximate  Cause  Of  The 
Damage,  (Appellee's  Brief  pp.  21-22). 

The  complaint  alleges  in  substance : 

(1)  That  the  Forest  Service  had  caused  the  ac- 
cumulation of  slashings  in  Section  31,  (R.  15) 
which  constituted  a  fire  hazard  in  the  Olym- 
pic Peninsula  under  the  statute  (R.  8-9). 

(2)  That  the  fire  spread  into  Section  31  (R.  13). 

(3)  That  as  a  proximate  result  of  the  negligence 
of  the  government  in  that  respect,  the  prop- 
erty of  the  appellants  was  destroyed  (R.  22) . 

Since  these  allegations  must  be  construed  in  the 
most  favorable  light  to  the  appellants  and  all  doubts 
resolved  in  their  favor,  there  is  no  question  that 
they  properly  allege  that  the  accumulation  of  slash- 
ings was  at  least  a  contributing  cause  to  the  spread 
of  fire  and  appellants'  damage. 

III.  A.  The  Forest  Service  Acts  In  The  Same  Fashion 


^That  rule  stated  by  appellee  is  not  the  law  of  Washington: 
Stephens  v.  Mutual  Lumber  Co.,  103  Wash.  1,  173  Pac.  1031 
(leaving  property  unprotected  with  full  knowledge  of  fire  is 
contributory  negligence  barring  recovery).  See  also  Nash- 
ville C.  &  St.  L.  Railroad  v.  Nants,  65  S.  W.  (2d)  189,  167 
Tenn  1,  and  Woolworth  Co.  v.  Seattle,  104  Wash.  629,  177 
Pac.  664,  where  violation  of  a  statute  by  the  adjoining  land- 
owner contributing  to  the  damage  barred  his  recovery.  In 
this  case  ,of  course,  the  act  of  appellees  in  causing  an  ac- 
cumulation of  slash  on  its  land  constituted  a  violation  of 
statute. 
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As  The  Owner  Of  Any  Forest  Lands  And  Was  Not 
Fighting  This  Fire  As  A  Public  Fireman.  (Appel- 
lee's Brief  pp.  23-29). 

At  pages  23-29,  appellee  discusses  the  history  and 
function  of  the  Forest  Service.  It  does  not  appear 
from  the  record  or  appelleee's  brief  that  these  ac- 
tivities differ  in  any  material  respect  from  the  con- 
servation, timber  development  and  fire  protection 
practices  of  such  large  timber  owners  as  Weyer- 
haeuser Timber  Co.,  Crov/n-Zellerbach  Co.  or  Ray- 
onier,  Incorporated. 

Receipts  of  the  Forest  Service  from  its  timber 
trading  are  not  less  impressive  than  the  expendi- 
ture made  by  the  Forest  Service  to  protect  the  tim- 
ber.' 

Appellee  again  ignorees  the  allegations  of  the 
complaint  in  arguing  that  the  Forest  Service  was 
acting  as  a  fire  department.  Paragraph  XIII  of  the 
complaint  (R.  10)  alleges,  in  part: 

"That  in  fact  each  of  the  several  owners  of  ex- 
tensive timber  holdings  in  said  area  maintained 
fire  fighting  equipment  as  an  incidental  phase  of 
its  whole  operation,  and  the  defendant  United 
States  as  one  of  said  owners  maintained  less  than 
an  average  amount  of  fire-fighting  men  and 
equipment." 

B.  The  Tort  Claims  Act  Contains  No  Exclusion 
For  Negligence  In  The  Performance  Of  A  Public 
Function.  (Appellee's  Brief,  p.  29-8). 

Appellee  here  argues  that  the  Dalehite  case  ex- 


^U.  S.  Forest  Service  Reports  show  recent  timber  receipts  to 
be  the  following : 

Fiscal  Year  Timber  Receipts 

1951  $51,098,565.11 

1952  63,722,985.58 

1953  69,252,123.90 
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cepts  from  the  Tort  Claim  Act  negligence  in  the 
"performance  of  a  public  function."  There  is  no 
such  express  exemption  in  the  Act.  The  specific 
exemptions  of  liability  for  miscarriage  of  the  mails, 
collection  and  assessment  of  taxes,  fiscal  operations 
of  the  Treasury  and  combatant  activities  of  the  mil- 
itary forces  in  time  of  war  would  be  wholly  unneces- 
sary if  the  intent  of  the  Act  were  to  exclude  "public 
functions"  generally. 

The  Tort  Claims  Act  is  not  the  first  waiver  of 
government  immunity.  The  Public  Vessels  Act  of 
1925,  43  Stat,  1112,  46  U.  S.  C.  §  781  imposes  the 
same  liability  upon  the  United  States  for  the  neg- 
ligence of  public  vessels  as  is  imposed  by  Admiralty 
Law  upon  private  shipowners.  It  was  passed  for  the 
same  reasons  as  the  Tort  Claims  Act — to  obviate 
delay  and  the  inconvenience  to  Congress  in  handling 
each  claim  by  itself;  and  like  the  Tort  Claims  Act, 
its  scope  is  not  to  be  restricted  by  a  narrow  inter- 
pretation. Canadian  Aviator  Ltd.  v.  United  States, 
324  U.  S.  215,  89  L.  Ed  901,  65  S.  Ct.  639  (1945) .  The 
Act  contains  no  express  or  judicial  exemption  from 
liability  for  negligence  in  the  performance  of  a 
"public  function."^ 

Moran  Towing  &  Transp.  Co.  v.  United  States,  80 
F.  Supp.  623,  631,  635  (S.  D.  N.  Y.  1948)  held  the 
United  States  liable  for  negligent  lookout  and  nav- 
igation of  a  naval  vessel  "engaged  in  a  military  mis- 


In  fact,  it  appears  that  the  vessel  must  be  engaged  in  the 
performance  of  a  "public  function"  or  else  the  libellant  may 
be  relegated  to  the  Suits  in  Admiralty  Act,  Rodriguez  v. 
United  States,  204  F.  (2d)  508  (CCA  3rd  1953).  Under 
appellee's  theory,  proof  of  performance  of  a  "public  func- 
tion" bars  recovery  under  the  waiver  of  immunity  to  com- 
mon law  torts  whereas  it  is  necessary  to  allege  and  prove 
that  a  United  States  vessel  is  engaged  in  a  "public  func- 
tion" to  recover  under  the  waiver  of  immunity  to  admiralty 
torts. 
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sion"  because  a  civilian  vessel  would  have  been  so 
liable.  The  court  refused  to  read  any  exception  to 
liability  into  the  act.' 

This  court  has  held  the  United  States  liable  for 
negligence  under  the  Public  Vessels  Act  where  the 
United  States  had  both  a  public  and  private  duty. 
In  O.  F.  Nelson  &  Co.  v.  United  States,  149  F.  (2d) 
692  (CCA  9th  1945),  the  court  held  the  United 
States  liable  for  the  loss  of  cocoa  beans  because  of 
negligence  in  loading  a  navy  lighter  where  it  bore 
the  relation  of  a  carrier  to  the  owner  of  the  beans. 
The  United  States  sought  to  escape  liability  by 
pointing  out  that  the  United  States  was  simulta- 
neously discharging  a  naval  duty  at  the  port  which 
was  under  Japanese  air  attack  at  the  time.  The 
court  disposed  of  the  argument,  saying: 

"  Here  was  outstanding  negligence  in  the  dis- 
charge of  appellee's  Naval  duty  to  resist  the 
enemy  in  discharging  and  in  loading  and  ballast- 
ing the  convoy  and  of  the  [its]  carrier's  duty  to 
appellant.  The  performance  of  the  Naval  duty 
which  is  the  claimed  excuse  for  the  loss  of  the 
cocoa  beans  is  thus  seen  to  be  infected  with  neg- 
ligence at  the  moment  the  carrier's  obligation 
attached." 

The  logical  fallacy  of  appellee's  argument  that  the 
Dalehite  case  and  others  established  a  "public  func- 
tion" exception  is  pointed  out  by  its  concession  in 

^See  also  United  States  v.  The  Australian  Star,  172  F.  (2d) 
472  (CCA  2d  1949)  cert,  denied,  338  U.  S.  823,  94  L.  Ed. 
499,  70  S.  Ct.  69,  where  an  escorting  naval  vessel  was  held 
liable  for  negligence  in  failing  to  warn  the  escorted  vessel 
and  another  that  a  collision  between  them  was  impending, 
although  it  knew  of  the  danger  and  had  the  power  and 
authority  to  prevent  it.  See  also  The  Sohreski,  81  Lloyds 
List  L.  R.  61. 

^  Followed  in  General  Cocoa  Co.  v.  United  States,  149  F.  (2d) 
815,  (CCA  9th  1945). 


13 

I 

footnote  29  that  the  Tort  Claims  Act  would  cover 
injuries  caused  by  a  Forest  Service  fire  truck  fight- 
ing a  fire. 

If  anything  is  docrinarily  sanctified  in  the  law  of 
torts,  it  is  the  immunity  of  communities  and  other 
public  bodies  for  injuries  due  to  the  negligent  opera- 
tion of  fire  trucks.' 

Either  appellee's  concession  is  the  proverbial 
train  ticket  "good  for  this  train  and  day  only"  or 
appellee  has  misinterpreted  the  Dalehite  case.  In 
arguing  for  a  new  exemption  for  "public  functions" 
appellee  is  asking  the  courts  to  embark  on  a  wholly 
uncharted  course.  Appellants  agree  with  appellee 
that  the  governmental-proprietary  distinction  is  not 
incorporated  into  the  Tort  Claims  Act,  but  suggest 
that  the  appellee  is  in  error  in  posing  a  new  and 
wholly  undefined  exemption. 

"  The  purpose  of  the  Federal  Tort  Claims  Act 
was  to  abrogate  the  immunity  of  the  United 
States  against  suit  in  tort.  Its  purpose  was  to 
make  the  United  States  liable  to  suit  in  tort  in  the 
same  manner  as  anyone  else.  Unlike  other  stat- 
utes waiving  governmental  immunity,  the  Fed- 
eral Tort  Claims  Act  should  be  liberally  construed 
in  order  to  effectuate  the  purpose  that  was  in- 
tended by  its  framers.  The  words  'as  a  private 
individual'  are  not  used  as  words  of  art  or  as  a 
limitation,  but,  rather,  in  a  descriptive  manner  to 
indicate  that  the  United  Statees  should  be  liable 
in  the  same  manner  and  to  the  same  extent  as 
anyone  else."  Gilroy  v.  United  States^  112  F. 
Supp.,  664,  665-666  (D.C.D.C.  1953)  Quoted  with 
approval  in  O'Toole  et  al  v.  United  States^  206  F. 


Paraphrasing  the  language  of  the  Dalehite  case  upon  which 
appellee  relies. 
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(2d)  912,  918  (CCA  3rd  1953)   (Emphasis  sup- 
plied.) 

C.  The  United  States  Is  Liable  To  Appellants  Un- 
der Its  Fire  Protection  Agreement.  (Appellee's 
Brief  pp.  38-41.) 

In  disputing  the  appellants'  position  that  the  im- 
munity of  a  sovereign  state  from  liability  in  tort 
does  not  extend  to  an  independent  contractor  doing 
work  for  the  state,  the  Government  dismisses  the 
authorities  advanced  by  appellants  on  the  ground 
that  they  deal  with  construction  work  rather  than 
fire  protection  work.  Yet  there  are  two  cases  con- 
tained in  appellants'  brief  (at  page  60) :  Voltz  v. 
Orange  Volunteer  Fire  Association^  118  Conn.  307, 
172,  Atl.  220  (Sup.  Ct.  1934)  and  Doherty  v  Oakland 
Beach  Volunteer  Fire  Company ,  70  R.  I.  446,  40  A. 
(2d)  737  (Sup.  Ct.  1944)  which  do  not  lend  them- 
selves to  such  distinction.  Appellants  have  found 
no  cases  holding  otherwise,  nor  does  McQuillian  on 
Municipal  Corporations  in  its  section  on  this  subject 
furnish  any  authority  to  the  contrary.^ 

D.  Appellee  Cannot  Avoid  Private  Duties  By  Al- 
leging Negligence  In  The  Performance  Of  A  Public 
Duty.  (Appellee's  Brief,  pp.  42-45.) 

Appellee  again  fails  to  meet  the  issue  of  the  liabil- 
ity of  a  private  landowner  in  Washington.  Nothing 
is  clearer  than  the  duty  of  a  landowner  in  Washing- 
ton to  fight  a  fire  on  his  lands,  however  it  origin- 
ates. It  is  both  a  common  law  and  statutory  duty.^ 

It  is  appellants'  position  that  the  Forest  Service 
had  no  duty  as  a  public  fire  department,  but  was 


See  McQuillian  on  Municipal  Corporations^  page  371,  §53.82. 

See  cases  and  statutes  cited  at  pp.  36-39  and  55-57  of  Ap- 
pellants' Brief. 
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at  all  times  performing  the  duties  of  any  private 
landowner.  Even  assuming,  however,  that  the  For- 
est Service  was  also  a  fire  department,  it  would 
have,  with  respect  to  its  own  lands  at  least,  a  dual 
duty.  Negligence  in  the  performance  of  the  public 
duty  would  not  exculpate  it  from  liability  for  neg- 
ligence in  the  performance  of  the  private  duty.  O.  F. 
Nelson  &  Co.  v.  United  States,  149  F.  (2d)  692  (CCA 
9th  1945).  Hillstrom  v.  City  of  St.  Paul,  134  Minn. 
451,  159  N.  W.  1076  (1916). 

In  arguing  that  the  United  States  as  a  landowner 
has  fulfilled  its  private  duty  by  maintenance  of  a 
public  fire  department,  appellee  implies  that  the 
United  States  had  no  one  charged  with  performance 
of  the  former  duty.  A  private  landowner  who  fails 
to  take  steps  in  fighting  a  fire  on  his  own  lands, 
although  he  had  the  means  to  do  so,  would  be  liable 
to  third  persons  damaged  by  the  escape  of  the  fire, 
notwithstanding  any  negligence  of  the  public  bodies 
that  might  also  have  occurred.  It  is  not  due  care  for 
a  Washington  timber  owner  to  rely  exclusively  upon 
a  public  fire  department.  Galbraith  v.  Wheeler- 
Osgood  Co.,  123  Wash.  229,  212  Pac.  174  and  Wood 
&  Iverson,  Inc.  v.  Northwest  Lumber  Co.,  138  Wash. 
203,  244  Pac.  712. 

While  appellee  appears  to  regard  these  cases  as 
inapplicable,  in  both  the  court  held  the  land- 
owner liable  for  the  negligence  of  a  public  official 
performing  a  duty  for  the  landowner  which  v/as  also 
an  official  and  public  duty.  Regardless  of  any  fic- 
tion as  to  what  ''capacity"  the  state  fire  warden 
acted  in  the  Galbraith  case,  he  was  performing  a 
duty  owed  by  a  landowner  at  the  request  of  the  land- 
owner. The  particular  act  of  burning  slash  was  also 
a  public  duty  which  the  law  required  be  performed 
in  his  official  capacity.  In  the  Wood  &  Iverson  case. 
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the  particular  negligence  of  the  fire  wardens  in 
starting  a  fire  to  burn  slashings  was  a  failure  to 
require  the  cutting  of  snags  —  a  duty  the  court 
held  was  mandatory  "upon  the  Forestry  Depart- 
ment and  upon  the  owner  or  possessor  of  lands."  In 
these  two  cases,  the  Washington  courts  expressly 
held  that  the  landowner  was  liable  for  negligent  acts 
of  public  firemen.  So,  here.  District  Ranger  Floe 
was  performing  a  duty  of  the  United  States  as  a 
landowner  in  fighting  a  fire  occurring  on  its  land, 
at  its  request  and  cost.  Whether  or  not,  at  other 
time  and  places,  he  might  wear  a  public  fireman's 
hat,  he  was  then  performing  a  non-delegable  private 
duty  of  the  United  States.  The  United  States  is 
liable  for  his  negligent  acts  and  omissions. 

It  appears  from  the  complaint  that  the  initial  fire 
occurred  on  the  government  owned  and  controlled 
right  of  way.  It  is  alleged  that  appellee  was  neg- 
ligent in  permitting  it  to  escape  to  a  larger  area.  In 
this  second  stage,  the  fire  was  exclusively  on  United 
States  land  and  it  is  alleged  that  it  could  and  should 
have  been  extinguished  at  that  point;  but  it  was 
negligently  permitted  to  escape  again.  Finally,  it 
is  alleged  that  the  fire  was  again  controlled  by  ap- 
pellee, could  and  should  have  been  extinguished  but 
was  allowed  to  smoulder  for  40  days  and  escape 
again. 

Since  a  landowner  is  under  a  duty  to  fight  a  fire 
occurring  on  his  own  lands  and  is  required  to  pursue 
it  if  necessary,  regardless  of  how  it  originates,  ap- 
pellee does  not  suggest  that  this  is  any  reason  for 
distinguishing  between  a  fire  that  burns  off  an  ease- 
ment and  onto  unencumbered  land  but  was  at  all 
times  capable  of  being  extinguished  and  a  fire  that 
is  ignited  directly  upon  the  unencumbered  land.  In 
this  case,  appellee's  argument  would  lack  even  su- 
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perficial  substance  if  the  spark  from  the  railroad 
)iliad  landed  just  outside  the  easement  instead  of 
between  the  rails. 

The  duties  of  timber  owners  to  protect  the  wealth 
Df  the  state  does  not  depend  upon  any  such  vagary 
of  wind  or  width  of  right  of  way. 

Finally,  appellee  concludes  by  reverting  to  its 
initial  error  that  appellee  was  only  a  helpless  owner 
Df  "a  reversionary  interest"  in  the  right  of  way,  con- 
trary to  fact  and  the  allegations  of  the  complaint. 
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CONCLUSION 

This  is  an  appeal  from  a  judgment  granting  ap- 
pellee's motion  for  judgment  on  the  pleadings.  The 
allegations  of  the  complaint  are  deemed  fully  estab- 
lished and  are  to  be  construed  and  doubts  resolved 
in  favor  of  appellants.  Appellee's  brief  starts  with 
an  erroneous  assumption  that  appellee  was  a  ser- 
vient owner  of  land  subject  to  an  easement  granted 
by  statute  and  cites  cases  construing  the  statute. 
Neither  the  statute  nor  the  cases  are  relevant  to  the 
facts  or  the  pleadings. 

Appellee  next  announces  a  rule  of  law  and  cites 
cases  governing  the  burden  of  repair  to  an  easement 
as  between  dominant  and  servient  owners.  Neither 
the  rule  of  law  nor  the  cases  are  relevent  to  the  facts 
or  the  pleadings. 

Continuing  with  doctrine  and  cases  removed  from 
the  issues,  appellee  cites  cases  to  the  effect  that  a 
landowner  is  not  barred  by  contributory  negligence 
from  recovering  damage  occasioned  by  his  neigh- 
bor's negligent  use  of  land — applicable  perhaps  to 
appellee's  cross-complaint  against  the  railroad,  but 
not  relevant  in  the  matter  before  the  court. 

At  the  same  time  appellee  has  ignored  the  allega- 
tions of  the  complaint  showing  it  had  a  right  to 
control  the  operation  of  the  railroad  as  well  as  the 
right  to  control  the  condition  of  the  premises,  and 
has  also  ignored  cases  declaring  the  liability  of  pri- 
vote  persons  and  municipal  corporations  to  third 
persons  in  like  circumstances. 

The  appellee  would  compound  confusion  by  add- 
ing to  the  Tort  Claims  Act  a  new  exception  entitled 
"public  function" — an  exception  without  basis  in 
logic  or  precedent.  This  new  exception  is  its  only 
answer  to  the  distinctions  pointed  out  between  the 
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case  at  bar  and  the  Dalehite  case  upon  which  the 
District  Court  relied  and  the  many  cases  holding 
municipal  corporations  liable  for  negligence  in  per- 
mitting fire  to  escape  from  their  own  lands.  It  is  a 
theory  borne  of  necessity.  It  ignores  the  allegatons 
of  the  complaint  that  appelleee,  like  other  adjacent 
timber  owners,  maintains  fire-fighting  equipment 
"as  an  incidental  phase  of  its  whole  operation." 
(R.IO). 

Appellee  is  not  entitled  to  avoid  a  trial  upon  the 
allegations  of  the  complaint  by  any  argument  that 
erroneously  assumes  facts  and  rules  of  law  inapplic- 
able to  the  action.  If  appellants'  authorities  would 
not  justify  a  trial  against  a  similarly  situated  pri- 
vate timber  owner,  appellee  could  have  met  them 
without  resorting  to  unjustified  assumptions  and 
inapplicable  cases. 

No  doctrine  of  public  policy,  or  fear  of  extending 
the  Tort  Claims  Act  to  new  or  novel  causes  of  action 
justifies  frustrating  the  purpose  of  that  Act  by  re- 
fusing to  apply  to  the  United  States  the  well-defined 
\  and  long-standing  duties  that  govern  owners  of 
Washington    timber-land. 

It  is  respectfully  submitted  that  the  judgment  of 
the  District  Court  should  be  reversed. 

Respectfully  submitted, 

Ferguson  &  Burdell 
Wm.  H.  Ferguson 
W.  Wesselhoeft 
Donald  McL.  Davidson 

Attorneys  for  Appellants 


No.  14331 


In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


Arthur  A.  Arnhold,  et  al.,  appellants 


V. 


FxiTED  States  of  America,  appellee 


ox  APPEAL  FROM  THE  UNITED  '^STATES  DISTRICT  COURT 
FOR  THE  WESTERN  DISTRICT  OF  WASHINGTON,  NORTH- 
ERN DIVISION 


BRIEF  FOR  APPELLEE 


WARREN   E.    BURGER, 

Assistant  Attorney  General, 

CHARLES  P.  MORIARITY, 

United  States  Attorney, 

FRANCIS  N.  CUSHMAN, 

Assistant  United  States  Attorney, 

SAMUEL  D.  SLADE, 
ALAN  S.  ROSENTHAL, 
SONDRA   KAPLAN, 

Attorneys,  Department  of  Justice. 


OCTl     1954 

PAUL  p.  o'BRIEM 
CLERK 


INDEX 

Page 

Jurisdictional  statement   1 

Statement  of  the  ease  2 

Argument    5 

Introductory   statement    5 

I.  Neither  Statutory  Nor  Common  Law  Liability  Can  Be 
Imposed  Upon  The  United  States  By  Reason  Of  The 
Alleged  Combustible  Matter  On  The  Railroad's 
Right  of  Way 7 

A.  The  Port  Angeles  Western  Railroad's  Right  of 

Way  Through  The  Olympic  National  Forest 

Is  An  Easement  Through  Public  Lands ....  8 

B.  At    Common    Law    The    Responsibility    For 

Maintenance  of  an  Easement  Rests  Solely 
Upon  the  Owner  of  the  Dominant  Estate ...         10 

C.  The  Owner  of  the  Servient  Estate  Is  Under  No 

Statutory  Duty  in  Washington  to  Keep  an 

Easement  Free  of  Combustible  Matter 13 

II.  The  Allegations  In  The  Complaint  Respecting  The  Pres- 
ence Of  Combustible  Matter  On  Lands  Adjoining  the 
Right  Of  Way  Do  Not  State  A  Cause  Of  Action  Under 
The  Tort  Claims  Act 16 

A.  The    Washington    Statutes    Rehed    Upon    By 

Appellants   Cannot  Serve  as  the  Basis  for 

a  Claim  Under  the  Act 16 

B.  An  Adjoining  Landowner  Is  Under  No  Com- 

mon Law  Duty  to  Guard  Again.st  the  Negli- 
gent Act  of  a  Railroad  On  Its  Right  of  Way         19 

C.  The  Allegations  of   Fact  Do  Not  Indicate   a 

Causal  Relationship  Between  the  Presence  of 
The  Combustible  Matter  And  The  Damage 

Complained  Of 21 

III.  Liability  May  Not  Be  Imposed  Upon  The  United 
States  Under  The  Tort  Claims  Act  For  The  Asserted 
Negligence  Of  The  Forest  Service  In  Fighting  The 
Fire     22 

A.  The  Actions  of  the  Forest  Service  Personnel  in 

Fighting  This  Forest  Fire  on  Public  and 
Private  Land  Were  Those  of  Public  Fire- 
men              23 

B.  The   Tort   Claims   Act   Does   Not   Extend    To 

Claims  Grounded  Ujaon  The  Assertodly 
Negligent  Performance  Of  A  Public  Func- 
tion              29 

C.  The  United  States  Owed  No  Actionable  Duty 

to  Appellants  Under  Its  Fire  Protection 
Agreement  With  The  State  of  Washington         38 

(I) 


II 

Argument — Continued  _ 

Page 

D.  The  United  States  Breached  No  Duty  Owing 
These  Appellants  by  Reason  Of  Its  Owner- 
ship Of  The  National  Forest 42 

Conclusion     46 

Appendix     47 

CITATIONS 

Cases : 

Abrams  v.  Seattle  d-  M.R.  Co.,  27  Wash.  507,  68  Pae.  78 11 

Arneil  v.  Schnitzer,  173  Ore.  179,  144  P.  2d  707 20 

Atlas  Assurance  Co.  Ltd.  v.  State,  102  Cal.  App.  2d  789,  229 

P.  2d  13   20 

Avey  V.  West  Palm  Beach,  152  Fla.  717,  12  So.  2d  881 35 

Bellevue,  City  of  v.  Daly,  14  Idaho  545,  94  Pac.  1036 10 

Bina  v.  Bina,  213  Iowa  432,  239  N.W.  68 14 

Bowers  v.  East  Tennessee  &  W.  N.  C.  R.  Co.,  144  N.C.  684,  57 

S.E.  453    19 

Brogan  V.  City  of  Philadelphia,  346  Pa.  208,  29  A.  2d  671 35 

Burr  V.  Clark,  30  Wash.  (2d)  149,  190  P.  (2d)  769 21 

Cunningham  v.  City  of  Seattle,  40  Wash.  59,  82  Pae.  143 39 

Dalehite  v.  United  States,  346  U.S.  15, 

5, 17,  23,  30,  31,  32,  35,  36,  38,  39,  42,  43 
Dempsey  v.  New  York  Central  &  Hudson  River  R.  Co.,  146  N.Y. 

290,  40   N.E.   867 30 

Dorminey  v.  Montgomery,  232  Ala.  47,  166  So.  689 35 

Feres  v.  United  States,  340  U.S.  135 32,  34,  35,  36 

Fireman's  Fund  Ins.  Co.  v.  Northern  Pacific  R.  Co.,  46  Wash. 

635,  91  Pac.  13 11 

Galbraith  v.  Wheeler-Osgood  Co.,  123  Wash.  229,  212  Pac.  174.  44 

Glanzer  v.  Shepard,  233  N.Y.  236,  135  N.  E.  275 41 

Great  Northern  Ry.  Co.  v.  United  States,  315  U.S.  262 9, 12 

Hagerman  V.  City  of  Seattle,  189  Wash.  694,  66  P.  2d  1152 ....  40 

Harris  v.  United  States,  205  F.  2d  765  (C.A.  10) 18 

Eastings  v.  Chi.,  R.  I.  <&  P.  Ry.  Co.,  148  Iowa  390, 126  N.W.  787  10 

Heale  v.  United  States,  207  F.  2d  414  (C.A.  3) 18 

Herman  V.  Roberts,  119  N.Y.  37,  23  N.E.  442 10, 14 

Herzog  v.  Grosso,  41  Cal.  2d  219,  259  P.  2d  429 10 

Himonas  v.  Denver  <£•  R.  G.  W.  R.  Co.,  179  F.  2d  171  (C.A.  9)  9 
Indian    Towing    Company   v.    United   States,   211    F.    2d   886 

(C.A.  5)    36,38 

Jordan  v.  Spokane  P.  &  S.  Ry.  Co.,  109  Wash.  476,  186  Pac. 

875    44, 45 

Kleinclaus  v.  Marin  Realty  Co.,  94  Cal.  App.  2d  733,  211  P.  2d 

582    20 

Labor  Board  v.  Jones  d;  Laughlin  Co.,  331  U.S.  416 30 

Lawson  v.  City  of  Seattle,  6  Wash.  184,  33  Pac.  347 40 

Leroy  Fibre  Co.  v.  Chi.,  Mil.  &  St.  P.  Ry.,  232  U.S.  340 19 

Lynch  v.  North  Yakima,  37  Wash.  657,  80  Pac.  79 39,  40 

McKain  v.  B.  d-  0.  R.  Co.,  65  W.  Va.  233,  64  S.E.  18 44 

Miralago  Corp.  V.   Village  of  Kenilworth,  290  111.  App.  230, 

7  N.E.  2d  602 3£ 


ni 

Cases — Continued 

Page 

Moch  V.  Rensselaer  Water  Co.,  247  N.Y.  160,  159  N.E.  896  40 

Moffett  V.  Berlin  Water  Co.,  81  N.H.  79,  121  Atl.  22 14 

National  Manufacturing  Co.  v.  United  States,  210  F.  2d  263 

(C.A.  8),  certiorari  denied,  347  U.S.   967 5,  36,  38 

Neallus  v.  Hutchinson  Amusement  Co.,  126  Me.  469,  139  Atl. 

671    30 

New  York  C.  &  St.  N.  R.  Co.  v.  Fieback,  87  Ohio  St.  254,  100 

N.E.  889    30 

Prince  v.  Chehalis  Savings  &  Loan  Association,  186  Wash.  372, 

58  P.  2d  290,  affirmed  on  rehearing,  186  Wash.  377,  61  P.  2d 

1374    20 

Rayonier  v.  United  States,  (No,  14329,  C.A.  9) 2 

Reed  v.  Allegheny  Co.,  330  Pa.  300,  199  Atl.  187 10, 11 

Sandberg  v.  Cavanaugh  Timber  Co.,  95  Wash.  556,  164  Pac. 

200    44 

Savage   v.   District   of   Columbia,   52   A.   2d  120    (Mun.   App. 

D.C.)     35 

Schatter  v.  Bergen,  185  Wash.  375,  55  P.  2d  344 22 

Slaton  V.  Chi.,  M.  <&  St.  P.  R.R.,  97  Wash.  441,  166  Pac.  644   ..  .  11 
Small  V.  Board  of  Council  of  City  of  Frankfort,  203  Ky.  188, 

261  S.  W.  1111 ^ 35 

State  V.  Furth,  82  Wash.  665,  144  Pac.  907 15 

State  V.  Levy,  8  Wash.  2d  630,  113  P.  2d  306 15 

Steitz  V.  City  of  Beacon,  295  N.Y.  51,  64  N.E.  2d  704 35 

Strauss  v.  Thompson,  175  Kan.  98,  259  P.  2d  145 10 

Texas  City  Disaster  Litigation,  In  re,  197  F.  2d  771  (C.A.  5), 

affirmed  sub  nom.  Dalehite  v.  United  States,  346  U.S.  15.  .  .  .  33,  35 

Thornton  v.  Missouri  Pacific  R.  Co.,  42  Mo.  App.  58 30 

United  States  v.  Inmon,  205  F.  2d  681  (C.A.  5) 18 

United  States  v.  Spelar,  338  U.S.  217 30 

Walters  V.  Mason  County  Logging  Co.,  139  Wash.  265,  246  Pac. 

749    44 

Wilcox  V.  City  of  Chicago,  107  HI.  334 35 

Wolten  Grocery  Co.  v.  Puget  Sound  Bridge  <&  Dredging  Co.,  165 

Wash.  27,  4  P.  2d  863 42 

Wood  d'  Iverson  Inc.  v.  Northwest  Lumber  Co.,  138  Wash.  203, 

244  Pac.  712  44 

Statutes : 

Act  of  March  3,  1891,  c.  561,  §  24,  26  Stat.  1103,  as  amended, 

16  U.S.C.  471    24 

Act  of  June  4,  1897,  as  amended,  30  Stat.  35,  16  U.S.C.  476.  ..  .   24,  26 

Act  of  February  1,  1905,  c.  288,  33  Stat.  628 25 

Act  of  March  3,  1905,  33  Stat.  872 25 

Act  of  May  23,  1908,  c.  792,  35  Stat.  259,  260,  as  amended,  16 

use    500    553  27 
Act  of  March  1,  1911,  c.  186,  36  Stat.  961,  16  U.S.C.  563: 

Sec.    2    27 

Act  of  March  4,  1913,  37  Stat.  843,  16  U.S.C.  501 27 

Act  of  June  7,  1924,  c.  348,  43  Stat.  653,  16  U.S.C.  564 28 

Federal  Tort  Claims  Act  (Title  IV  of  the  Legislative  Reorgani- 


IV 

Statutes — Continued  _ 

Page 

zation   Act  of  1946),   60   Stat.   842,   as  reenacted   62   Stat. 

869,  992: 

28  U.S.C.  1346  1 

28  U.S.C.  1346(b) 17,  31,  47 

28  U.S.C.  2674  31,  32,  35,  37,  38,  47 

28   U.S.C.   2680(a) 31,  37 

Right  of  Way  Act  of  March  3,  1875,  18  Stat.  482,  43  U.S.C. 

934    8 

Sundry  Civil  Appropriations  Act  of  June  4,  1897,  30  Stat.  35 .  .  24 

Rev,  Code  Wash. : 

Sec.  4.24.040   (R.R.S.  5647) 48 

"     76.04.060     29 

"     76.04.070     29 

"     76.04.370   (R.R.S.  5807)    13, 14, 16, 17,  48 

"     76.04.450   (R.R.S.  5818)    13, 16,  49 

"     76.04.480  (R.R.S.  5821)    14 

Miscellaneous : 

2  American  Law  of  Property,  §  866 10 

18  A.L.R.  2nd  1081    \ 45 

u     u  u  a     u      2089    45 

"     "  "  '<     "      1090    12 

"     «  "  "     "      1091    45 

"     "  "  "     "      1097    45 

42  A.L.R.  783    45 

"     "  "  "    795    45 

"     "  "  "    799    12 

"     "  "  "    812    45 

"     "  "  "    821 45 

Annual  Report  of  the  Secretary  of  Agriculture  (1951)  p.  18.  .  .  28 

Annual  Report  of  the  Secretary  of  Agriculture  (1952)  p.  18.  .  25 

Budget  of  the  United  States  for  the  fiscal  year  ending  June  30, 
1954: 

p.   402    29 

p.  403    29 

p.  406  29 

Budget  of  the  United  States  for  the  fiscal  year  ending  June  30, 
1955: 

p.   338    29 

p.  339  29 

p.  343  28,  29 

43  C.F.R.   (1949  ed.)   243.2 10 

67  Cong.  Rec.  11086-11100     30,  31 

67  Cong.  Rec.  11092     30 

69  Cong.  Rec.   2191    31 

"        "         "     2192    30 


V 
Miscellaneous — Continued 

Page 

"     2196    31 

"     3117    31 

"     3118    30 

"     3127    31 

86  Cong.  Rec.  12021-12022     31 

Green,  Rationale  of  .Proximate  Cause  (1927)  : 

p.   3    22 

p.   4    22 

Guthrie,  Great  Forest  Fires  of  America   (U.S.  Department  of 

Agriculture,  1936) ,  p.  6 27 

Hearings  before  a  Subcommittee  of  the  House  Committee  on 

Claims,  72nd  Cong.,  1st  Sess.  (Feb.  1932),  p.  17 30 

Hearings  on  H.  R.  7236,  76th  Cong.,  3rd  Sess.   (April  1940), 

p.   16    30 

Hearings  on  H.  R.  5373  and  H.  R.  6463,  77th  Cong.,  2nd  Sess. 
(Jan.  29,  1942)  : 

p.   28    30, 31 

p.   33    31 

p.   37    30 

p.   38    31 

p.   39    30 

p.  45    31 

p.   65    31 

p.   66    30, 31 

Hearings  on  S.  2690,  76th  Cong.,  3rd  Sess.  (March  1940),  pp. 

27-28     30 

H.  R.  7236,  76th  Cong.  (86  Cong.  Rec.  12021) 31 

H.  Rept.  No.  2800,  71st  Cong.,  p.  9 31 

H.  Rept.  Xo.  2428,  76th  Cong.,  p.  3    30 

H.  Rept.  No.  2245,  77th  Cong.,  p.  10 30,  31 

H.  Rept.  No.  1287,  79th  Cong.,  p.  5 30,  31 

Highlights  in  Forest  Conservation  (U.S.  Department  of  Agri- 
culture Information  Bulletin  No.  83  (1952) ),  p.  9 27 

Jones  on  Easements  (1898)   §  831 11, 14 

12  L.  R.  A.  (N.S.)  624 19 

Note,  23  L.  R.  A.  (N.S.)  289 44 

Our  National  Forests    (U.S.   Department   of   Agriculture   In- 
formation Bulletin  No.  49,  (1951))  : 

p.   2    25 

p.   3    25 

p.   4    25 

p.   26    26 

Prosser  on  Torts: 

p.   177    22 

pp.  311  et  seq 22 


vt 

Miscellaneous — Continued  _ 

Page 

S.  Kept.  No.  1196,  77th  Cong.,  p.  7 31 

S.  Kept.  No.  1400,  79th  Cong.,  p.  31  30 

Sparhawk,  The  Historij  of  Forestry  in  America,  The  Yearbook 
of  Agi'iculture  (U.S.  Department  of  Agriculture,  1949)  : 

p.   702    24 

p.   706    24 

p.   709    25 

The  Work  of  the  United  States  Forest  Service,  (U.S.  Depart- 
ment of  Agriculture  Information  Bulletin  No.  91  (1952))  : 

pp.   5-20    26 

p.  12    28 

p.  18 28 


In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


Xo.  14331 
Aethur  a.  Aexhold,  et  al.^  appellants 

V. 

UxiTED  States  of  America,  appellee 


ON  APPEAL  FROM  THE  UXITED  STATES  DISTPJCT  COURT 
FOR  THE  WESTERN  DISTRICT  OF  WASHINGTON,  NORTH- 
ERN DIVISION 


BRIEF  FOR  APPELLEE 


JURISDICTIONAL    STATEMENT 

Appellants  brought  this  action  against  the  United 
States  under  the  provisions  of  the  Federal  Tort  Claims 
Act  ^  in  the  United  States  District  Court  for  the  West- 
ern District  of  Washington,  Northern  Division  CE. 
3-63j.  On  March  1,  1954  an  order  dismissing  the  com- 
plaint with  prejudice  was  entered  in  favor  of  the 
United  States  (R.  80-81).    On  March  31.  1954,  notice 


^  The  Federal  Tort  Claims  Act  was  enacted  as  Title  IV  of  the 
Legislative  Reorganization  Act  of  1946,  60  Stat.  842.  28  U.S.C.  921 
et  seq.  While  subsequently  repealed,  its  provisions  were  reenacted 
into  law.  under  the  revision  of  the  Judicial  Code,  as  28  U.S.C.  1291, 
1346,  1402,  1504,  2110,  2402,  2411.  2412,  2671-2680,  effective  Sep- 
tember 1,  1948  (62  Stat.  869.  992  i.  Except  for  insignificant  altera- 
tions in  language,  the  portions  of  the  Act  relevant  to  the  instant 
suit  remained  unchanged. 

(1) 


of  appeal  was  filed  (R.  82).    The  jurisdiction  of  this 
Court  rests  upon  28  U.  S.  C.  1291  and  1294(1). 


STATEMENT    OF   THE    CASE 


In  this  action,  appellants  seek  to  recover  damages 
against  the  United  States,  the  Port  Angeles  Western 
Railroad,  the  Railroad's  trustee  in  reorganization  and 
Fibreboard  Products  Incorporated,  a  Delaware  cor- 
poration, for  property  loss  allegedly  sustained  as  a 
result  of  a  forest  fire  in  Clallam  County,  Washington 
(R.  4-63).  The  appeal  is  from  a  judgment  dismissing 
the  complaint  as  to  the  United  States  (R.  80-81).^ 

Summary  of  the  allegations  of  fact  in  the  fourth 
amended  complaint.  The  Port  Angeles  Western  Rail- 
road maintains  a  right  of  way  through  the  Olympic 
National  Forest  west  of  Crescent  Lake  in  Clallam 
County,  Washington  (R.  6).  On  and  prior  to  August 
6,  1951,  large  quantities  of  dry  grass  and  other  com- 
bustible herbiage  were  present  on  the  right  of  way; 
many  of  the  trees  in  the  roadbed  were  old  and  rotted ; 
and  discarded  rotted  trees,  slash,  and  other  inflanunable 
material  lay  in  close  proximity  to  the  roadbed  (R.  6). 
This  was  known  to  the  officers  of  the  Railroad  (R.  6). 
It  was  also  known  to  employees  of  the  Forest  Service 
of  the  U.  S.  Department  of  Agriculture  who  failed  to 
require  the  Railroad  to  abate  these  hazardous  conditions 
although  the  United  States  reserved  the  right  to  do 
so  and  had  on  prior  occasions  exercised  that  right 
(R.  8).    Additionally,  slashings  had  accumulated  upon 


2  This  case  involves  the  same  series  of  events  and  presents  basi- 
cally the  same  claim  as  Rayonier  v.  United  States  which  also  is  now 
pending  on  appeal  in  this  Court  (14329).  While  the  Government's 
position  is  virtually  identical  in  both  cases,  our  briefs  differ  in 
some  respects;  e.g.,  in  the  footnote  material  here  we  consider  the 
contentions  peculiar  to  these  appellants. 


portions  of  the  national  forest  upon  which  the  United 
States,  through  the  Forest  Service,  bought,  sold  and 
traded  timber  for  a  j^rofit  (R.  8,  9). 

On  or  about  about  noon  on  August  6,  1952,  a  Port 
Angeles  Western  Eailroad  steam  j^owered  locomotive 
proceeding  in  an  easterly  direction  along  the  right  of 
way  threw  sparks  and  fire  into  the  dry  grass,  com- 
bustible herbiage,  and  rotten  trees  in  and  near  the 
tracks,  igniting  this  material  in  at  least  six  places 
(R.  6).  The  locomotive  was  not  afforded  a  follow-up 
patrol  nor  was  fire  fighting  equipment  stationed  by 
the  railroad  along  the  right  of  way  (R.  7).  Further, 
after  the  fires  broke  out  the  Railroad  made  no  effort 
to  extinguish  them  although  the  crew  of  the  train  could 
have  easily  done  so  (R.  7).  The  United  States  knew 
or  should  have  known  that  the  railroad  was  not  regu- 
larly employing  a  f  oHow-u^d  patrol  but,  although  it  had 
reserved  the  right  to  do  so,  it  did  not  require  such  a 
patrol  on  August  6,  1951  (R.  8). 

The  State  of  Washington  and  the  United  States  had 
entered  into  an  agreement  whereby  the  latter  was  to 
furnish  fire  protection  in  the  area  of  the  Olympic 
Peninsula  by  assuming  the  duties  and  privileges  of 
state  fire  wardens,  including  the  right  to  conscript 
and  impress  men  and  equipment  for  fire  suppression 
(R.  10).  Upon  receipt  of  a  report  of  the  outbreak 
of  one  of  the  fires  in  the  railroad  roadbed,  District 
Ranger  Floe  of  the  Forest  Service  dispatched  men  to 
control  it  (R.  11).  These  men  were  insufficient  in 
number  and  took  insufficient  equipment  with  them 
(R.  11).  Sufficient  men  and  equipment  were  avail- 
able on  two  hours  notice  (R.  11). 

It  is  further  alleged  that,  on  the  morning  of  August 
7,  1951,  Floe  dispatched  further  men  and  equipment 


which  arrived  on  the  scene  of  the  fire  at  7:00  A.M. 
(R.  12).  They  could  and  should  have  been  summoned 
so  as  to  have  commenced  fire  fighting  operations  at 
4 :00  A.M.  when  daylight  first  appeared  (R.  12) .  More- 
over, Floe  did  not  call  upon  the  amount  of  available 
men  and  equipment  called  for  by  the  Fire  Suppression 
Plan  which  was  in  effect  at  that  time  and  which  had 
been  approved  by  the  Regional  Supervisor  of  the  Forest 
Service  (R.  12). 

On  the  afternoon  of  August  7,  an  ordinary  breeze 
caused  the  fire  to  cross  inadequately  constructed  and 
undermanned  and  equipped  fire  lines  and  to  escape 
onto  a  1600  acre  area  which  included  lands  owned  by 
Fibreboard  Products  (R.  13) .  Floe,  and  the  men  work- 
ing under  his  direction,  brought  the  fire  under  control 
on  or  about  August  10,  1951,  but  neither  Floe  nor 
Fibreboard  took  sufficient  precautions  and  adequate 
action  in  respect  to  containing  and  extinguishing  it 
within  the  1600  acre  area   (R.  13-15). 

Early  on  the  morning  of  September  20, 1951,  a  north- 
east wind  of  not  unusual  force  fanned  smouldering 
fires  on  Fibreboard 's  land  with  the  consequence  that  the 
fires  spread  rapidly  in  a  southwest  direction  (R.  15, 
19).  During  the  following  twenty-four  hours,  prop- 
erty owned  or  insured  by  appellants  was  damaged  or 
destroyed  (R.  15). 

Proceedings  in  the  court  helow.  On  February  19, 
1954,  on  which  date  appellants'  third  amended  com- 
plaint was  still  outstanding,  the  United  States  filed 
a  motion  for  judgment  on  the  pleadings  on  the  grounds 
that  the  complaint  failed  to  state  a  cause  of  action  and 
that  the  District  Court  lacked  jurisdiction  over  the 
subject  matter  of  the  action  (R.  79-80).    On  February 


27,  1954,  the  fourth  amended  complaint  was  filed  (R. 
63).  On  the  same  date,  the  Government's  motion  came 
on  for  hearing  and,  by  stipulation,  it  was  directed  to 
the  fourth  amended  complaint  (R.  86,  89).  After  argu- 
ment, the  District  Court  granted  the  motion  on  the 
ground  that  the  complaint  did  not  state  a  cause  of 
action  under  the  Federal  Tort  Claims  Act  and,  on 
March  1,  1954,  an  order  was  entered  dismissing  the 
cause  with  prejudice  (R.  80-81).  In  his  oral  remarks 
from  the  bench.  Judge  Boldt  cited  Dalehite  v.  United 
States,  346  U.  S.  15  and  National  Manufacturing  Co. 
V.  United  States,  210  F.  2d  263  (C.A.  8),  certiorari 
denied,  347  U.  S.  967  (R.  92-93). 

ARGUMENT 

Introductory  Statement 

The  court  below  has  held  that  appellants'  complaint 
fails  to  state  a  claim  upon  which  relief  may  be  granted 
under  the  Tort  Claims  Act.  That  holding  is  correct 
in  every  respect.  As  will  be  demonstrated,  neither  the 
Act  itself  nor,  insofar  as  it  is  applicable,  the  law  of 
the  State  of  AYashington  permits  the  imposition  of 
liability  upon  the  United  States  by  reason  of  the  as- 
serted act  and  omissions  of  employees  of  the  Forest 
Service  which  form  the  basis  of  the  instant  claim. 

In  Point  I  below,  we  discuss  the  allegations  of  the 
complaint  in  respect  to  the  purported  failure  of  the 
United  States  to  compel  the  Port  Angeles  Western 
Railroad  to  remove  combustible  matter  from  its  right 
of  way  and  to  observe  certain  safety  practices.  For 
the  purposes  of  this  discussion,  we  can  assume  argu- 
endo that  appellants  are  right  in  suggesting  that  the 
IJnited  States,  as  the  owner  of  the  Olympic  National 
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Forest,  may  be  analogized  to  the  owner  of  private  prop- 
erty and  that  the  provisions  of  Washington  statutes 
may  be  deemed  to  govern  the  administration  of  fed- 
erally owned  public  lands.  For,  as  will  be  shown, 
neither  under  these  statutes  nor  under  the  common  law 
would  a  private  landowner  be  responsible  for  the  con- 
dition or  manner  of  use  of  a  railroad  right  of  way  run- 
ning across  his  property.  Furthermore,  the  fact  that 
the  United  States  may  have  reserved  the  privilege 
of  requiring  the  Railroad  to  maintain  its  right  of  way 
in  a  safe  condition  and  to  conduct  its  operations  on  that 
right  of  way  in  a  safe  manner  hardly  implies  the  ex- 
istence of  legal  duty  to  do  so. 

In  Point  II  we  turn  to  the  allegations  in  the  com- 
plaint in  respect  to  the  presence  of  combustible  matter 
on  national  forest  land  adjoining  the  right  of  way.  We 
show  in  this  connection  that  the  Washington  statute 
relied  upon  by  appellants,  which  imposes  absolute  lia- 
bility upon  a  landowner  for  the  mere  presence  of  such 
matter  on  his  property  whether  he  is  responsible  for 
its  existence  or  not,  may  not  serve  as  the  basis  for  a 
claim  under  the  Tort  Claims  Act.  Additionally,  it  will 
be  shown  that  the  common  law  imposes  no  duty  under 
which  a  property  owner  would  be  civilly  liable  solely 
by  reason  of  the  presence  of  combustibles  on  his  land 
in  circumstances  where  the  fire  causing  the  damage  did 
not  originate  on  that  property,  or  where  the  damage 
to  third  persons  was  not  proximately  caused  by  the 
combustibles.  In  this  regard,  it  is  to  be  noted  that  the 
complaint  here  does  not  contain  the  specific  allegation 
that  the  inflammable  matter  on  the  national  forest  was 
the  result  of  activities  undertaken  by  the  United  States. 
Nor  do  the  allegations  of  fact  indicate  that  the  proxi- 
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mate  cause  of  the  injury  to  appellants'  jDroperty  was 
the  purported  presence  of  combustibles  on  the  national 
forest. 

In  Point  III  will  be  considered  the  allegations  con- 
cerning developments  subsequent  to  the  outbreak  of  the 
forest  fire  on  August  G,  1951.  AYe  shall  demonstrate 
that  the  fire  suppression  activities  were  undertaken  by 
employees  of  the  Forest  Service  in  their  capacity  as 
public  firemen  and  that,  as  a  consequence,  their  asserted 
negligence  in  the  performance  of  these  activities  does 
not  give  rise  to  liability  under  the  Tort  Claims  Act. 
Insofar  as  the  agreement  between  the  United  States 
and  the  State  of  Washington  calling  for  fire  protection 
in  the  Olympic  Peninsula  area  is  concerned,  that  agree- 
ment merely  emphasizes  the  public  nature  of  the  fire 
fighting  endeavors  of  the  Forest  Service  and,  in  any 
event,  does  not  create  an  actionable  duty  upon  the  part 
of  the  United  States  running  to  these  appellants.  Fi- 
nally, the  Washington  statutes  and  judicial  decisions 
relied  upon  by  appellants,  even  if  they  may  be  consid- 
ered applicable,  do  not  support  the  theory  that  the 
United  States  as  owner  of  the  national  forest  breached 
a  duty  owing  appellants  by  reason  of  the  asserted 
negligence  of  the  Forest  Service  in  fighting  the  fire. 


Neither  Statutory  Nor  Common  Law  Liability  Can  Be  Imposed 
Upon  the  United  States  by  Reason  of  the  Alleged  Combus- 
tible Matter  on  the  Railroad's  Right  of  Way. 

It  is  not  disputed  that  the  forest  fire  occasioning  the 
damage  complained  of  was  caused  by  the  ignition  of 
combustible  material  on  the  right  of  way  maintained 
by  the   Port   Angeles   Western   Railroad   across   the 
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01yini)ie  National  Forest.  It  is  also  uncliallenged  that 
the  i^i>iiitioii  resulted  from  a  spark  from  a  steam  loco- 
motive owned  and  operated  by  the  Railroad.  Appel- 
lants urge,  however,  that  by  reason  of  its  ownership  of 
the  national  forest,  the  United  States  w^as  charged  with 
the  responsibility  of  keeping  the  railroad  right  of  way 
clear  of  combustible  matter.  From  this,  appellants 
proceed  to  the  conclusion  that  by  failing  to  abate  the 
fire  hazard  which  the  Railroad  created  and  continued 
in  violation  of  both  the  common  law  and  Washington 
statutes,  the  Government  itself  became  answeral)le 
under  the  Tort  Claims  Act  for  the  consequences  of  any 
fire  resulting  from  the  Railroad's  negligent  operations 
on  the  right  of  way. 

The  difficulty  with  this  line  of  reasoning  lies  in  the 
invalidity  of  the  premise  that  the  United  States  owed  a 
duty  to  these  appellants  in  respect  to  the  right  of  way. 
This  in  turn  stems  from  a  total  misconception  of  the 
nature  of  the  Railroad's  interest  in  the  right  of  way 
and  the  legal  duties  concomitant  with  that  interest. 

A.  The  Port  Angeles  Western  Railroad's  Right  of 
Way  Through  The  Olympic  National  Forest  Is  An 
Easement  Through  Public  Lands. 

The  right  of  way  possessed  by  the  Port  Angeles 
Western  Railroad  across  the  Olympic  National  Forest, 
in  common  with  other  rights  of  ways  held  by  railroads 
on  the  public  domain,  was  granted  by  the  United  States 
pursuant  to  the  Right  of  Way  Act  of  March  3,  1875,  18 
Stat.  482,  43  U.  S.  C.  934.  This  statute,  wdiich  patently 
wes  designed  to  aid  in  the  expansion  of  railroad  and 
telegraph  facilities,  provides  as  follows : 

The  right  of  way  through  the  public  land  of  the 
United  States  is  granted  to  any  railroad  company 


9 

duly  organized  under  the  laws  of  any  State  or  Ter- 
ritory, except  the  District  of  Columbia,  or  by  the 
Congress  of  the  United  States,  which  shall  have 
filed  with  the  Secretary  of  the  Interior  a  copy  of 
its  articles  of  incorporation,  and  due  proofs  of  its 
organization  under  the  same,  to  the  extent  of  one 
hundred  feet  on  each  side  of  the  central  line  of  said 
road ;  also  the  right  to  take,  from  the  public  lands 
adjacent  to  the  line  of  said  road,  material,  earth, 
stone,  and  timber  necessary  for  the  construction  of 
said  railroad ;  also  ground  adjacent  to  such  right  of 
way  for  station  buildings,  depots,  machine  shops, 
side  tracks,  turnouts,  and  water  stations,  not  to 
exceed  in  amount  twenty  acres  for  each  station,  to 
the  extent  of  one  station  for  each  ten  miles  of  its 
road. 

The  question  of  the  extent  of  the  railroad's  interest 
in  a  right  of  way  granted  under  the  Act  has  been  con- 
sidered by  the  Supreme  Court  on  several  occasions, 
most  recently  in  Great  Northern  By.  Co.  v.  United 
States,  315  U.  S.  262.  In  the  Great  Northern  case  the 
Court,  after  a  reference  to  the  legislative  history  of  the 
Act,  its  early  administrative  interpretation  and  the 
construction  placed  upon  it  by  Congress  in  subsequent 
enactments,  held  unecjuivocally  that  railroads  enjoy  an 
easement  in  their  rights  of  way  on  public  lands.  This 
holding  was  followed  by  this  Court  in  Himonas  v.  De7i- 
ver  &  R.  G.  W.  R.  Co.,  179  F.  2d  171. 

The  present  administrative  construction  of  the  char- 
acter of  the  grant  fully  accords  with  the  judicial  view. 
The  regulations  of  the  Department  of  Interior  pertain- 
ing to  rights  of  way  advise  railroads  that  while  they  do 
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not  i)0ssess  a  full  and  complete  title  to  the  land  over 
which  the  right  of  way  is  located,  they  do  enjoy  the 
right  to  use  the  land  for  the  purposes  for  which  the 
grant  was  made  and  may  hold  possession  for  as  long 
as  that  use  continues.  The  regulations  give  further 
assurance  that,  if  the  Government  conveys  the  fee  sim- 
ple title,  the  patentee  will  take  subject  to  the  railroad's 
right  of  use  and  possession.  And  persons  settling  on  a 
tract  of  public  land  also  take  subject  to  any  existing 
right  of  way.   See  43  C.  F.  R.  (1949  ed.)  243.2. 

B.  A^  Common  Latv  the  Responsihility  For  Mainte- 
nance of  an  Easement  Rests  Solely  Upon  the  Oivner 
of  the  Dominant  Estate. 

1.  Since  the  Port  Angeles  Western  Railroad  was  the 
possessor  of  an  easement  as  to  the  land  upon  which  it 
maintained  its  right  of  w^ay,  the  United  States  was 
under  no  common  law  obligation  to  maintain,  repair, 
or  otherwise  keep  it  in  good  condition.  It  is  too  well 
settled  to  be  open  to  question  here  that,  in  the  absence 
of  a  contract  specifying  the  duties  and  obligations  of 
the  dominant  and  servient  owners  with  respect  to  the 
easement,  the  holder  of  the  servient  estate  owes  no  ob- 
ligation either  to  the  dominant  owner  or  to  third  par- 
ties to  make  repairs.  Instead,  the  duty  devolves  upon, 
and  solely  upon,  the  owner  of  the  easement  to  maintain 
the  dominent  estate  and  to  insure  that  it  remains  in 
good  condition.  See  e.g.  Feed  v.  Allegheny  Co.,  330 
Pa.  300,  303,  199  Atl.  ISl ;  Herzog  v.  Grosso,  41  Cal.  2d 
219,  259  P.  2d  429;  Strauss  v.  Thompson,  175  Kan.  98, 
259  P.  2d  145 ;  City  of  Bellevue  v.  Daly,  14  Idaho  545, 
549,  94  Pac.  1036;  Hastings  v.  Chi,  B.  I.  &  P.  By.  Co., 
148  Iowa  390,  126  N.  W.  787 ;  Herman  v.  Roberts,  119 
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N.  Y.  37,  23  N.  E.  442.  See  also  2  American  Law  of 
Property,  §  866;  Jones  on  Easements  (1898)  §  831.'^ 

Thus,  if  there  is  substance  to  the  allegations  in  appel- 
lants' complaint  regarding  the  condition  of  the  right  of 
way,  it  is  the  Railroad  alone  that  has  breached  a  com- 
mon law  duty.  To  maintain  a  right  of  way  in  proper 
condition  is,  among  other  things,  to  keep  it  free  of  un- 
necessary tire  hazards.  And  where  the  Railroad  fails  to 
do  so,  and  a  fire  is  started  thereon  by  sx)arks  from  one 
of  its  locomotives,  Washington  law  makes  it  unmis- 
takably clear  that  it  is  liable  for  any  damage  occurring 
to  adjoining  property.  This  is  true  even  if  there  is  no 
negligence  in  equipping  and  operating  the  engine.  See 
e.g.  Abrams  v.  Seattle  &  M.  B.  Co.,  21  Wash.  507,  68 
Pac.  78;  Fireman's  Fund  Ins.  Co.  v.  Northern  Pacific 
F.  Co.,  46  Wash.  635,  91  Pac.  13;  Slaton  v.  C.  M.  c&  St. 
P.  B.  B.,  97  Wash.  441,  166  Pac.  644. tJ 

2.  That  the  United  States  may  have,  in  its  grant  to 
the  Railroad,  reserved  the  right  to  enter  upon  the  prem- 
ises, or  to  require  the  Railroad  to  remove  combustibles 
from  the  right  of  way,  does  not  affect  the  applicability 
of  these  principles.  As  the  complaint  tacitly  concedes, 
the  reservation  did  not  contain  an  agreement  by  the 
Government  to  assume  the  Railroad's  responsibilitj^  as 
holder  of  the  easement  to  abate  fire  hazards  and  gener- 
ally keep  the  property  in  good  order.  And,  as  noted 
above,  such  an  agreement  is  an  absolute  condition  pre- 
cedent to  imposing  common  law  liability  upon  the  ser- 


^  As  the  Pennsylvania  Supreme  Court  put  it  in  the  Reed  case 
[330  Pa.  at  303] : 

Ordinarily  [i.e.,  in  the  absence  of  contract]  the  owner  of  a 
servient  estate  is  under  no  obligation  to  make  repairs;  the  duty 
is  upon  the  one  who  enjoys  the  easement  to  keep  it  in  ]iroper 
condition,  and  ij  he  fails  to  do  so  and  iniury  to  third  persons 
results,  he  alone  is  liable.     [Emphasis  supplied] 
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Yient  rather  than  the  dominant  owner  for  injury  result- 
ing from  faulty  maintenance  of  an  easement. 

The  motivation  behind  the  reservation  of  a  right  of 
entry  is  not  difficult  to  envisage.  The  easement  having 
been  granted  for  the  limited  purpose  of  use  as  a  rail- 
road right  of  way,  the  Government  must  be  in  a  posi- 
tion to  make  certain  that  no  other  and  unauthorized  use 
is  being  made  of  it.  Cf.  Great  Northern  R.  Co.  v.  United 
States,  s?(pra.^^^Additionally,  because  the  failure  of 
the  Eailroad  to  take  adequate  safety  precautions  in 
the  operation  of  its  trains  and  the  maintenance  of  the 
right  of  way  affects  or  endangers  in  the  first  instance 
the  adjoining  forest  lands  owned  by  the  United  States, 
the  Government  understandably  desires,  for  its  own 
benefit,  the  opportunity  to  ascertain  the  manner  in 
which  the  Railroad  conducts  its  affairs  on  its  easement. 

The  short  of  the  matter  is  therefore  that  the  right 
of  entry,  admittedly  not  cou^Dled  with  an  agreement  to 
abate  fire  hazards  or  even  an  agreement  to  assume  a 
duty  of  inspection  of  the  right  of  way,  is  simply  for  the 
protection  of  the  Government.  As  such,  appellants 
cannot  claim  the  benefit  of  it;  nor  does  it  disturb  the 
force  of  the  normal  rule  that  third  persons  must  look 
to  the  owner  of  the  dominant  estate  if  the  condition  or 
use  of  the  estate  causes  harm  to  them.*    ^r' 


^  The  Washington  rule  is  of  course  not  unique.  The  faihire  to 
keep  its  right  of  way  clear  from  combustible  matter  will  in  A'ir- 
tually  every  jurisdiction  impose  liability  upon  the  railroad  if  the 
combustibles  are  ignited  by  sparks  from  a  locomotive.  See  cases 
cited  18  A.L.R.  2nd  1090  et  seq..  42  A.L.R.  799  et  seq.  We  know 
of  no  occasion  where  in  similar  circumstances  liability  was  addi- 
tionally imposed  upon  the  possessor  of  the  servient  estate,  i.e.  the 
owner  of  the  land  across  which  the  right  of  way  is  maintained. 

^  In  the  Great  Xorthern  case,  the  United  States  sought  to  enjoin 
the  railroad  from  drilling  or  removing  oil,  gas  or  minerals  under- 
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C.  The  Owner  of  the  Servient  Estate  Is  Zander  No 
Statutory  Duty  in  Washington  to  Keep  an  Ease- 
ment Free  of  Comhiistihle  Matter. 

Because  the  railroad  right  of  way  crosses  the  Olym- 
pic National  Forest,  appellants  additionally  urge  that 
the  United  States  was  under  a  statutory  duty  to  keep 
the  right  of  w^ay  clear  of  inflanunable  debris  and  to  abate 
any  hazard  thereon.  In  this  connection  reference  is 
made  by  appellants  to  Sections  5807  and  5818  of  the 
Remington  Revised  Statutes  (R.C.W.  §§  76.01.370,  76.- 
01.150)  infra)  pp.  18-19.  The  former  provides  that 
land  covered  by  inflammable  debris  shall  constitute  a 
fire  hazard  and  requires  the  owner  and  the  person,  firm 
or  corporation  responsible  for  the  existence  of  the  haz- 
ard to  abate  it.  Section  5818  declares  it  unlawful  for 
an}^  firm,  person,  company  or  corporation  to  do  or  com- 
mit any  act  which  shall  expose  the  forest  or  timber  of 
the  OljTiipic  Peninsula  to  the  hazard  of  fire. 

Since  it  is  not  alleged  that  the  Government  commit- 
ted any  act  upon  the  railroad  right  of  way  which  con- 
tributed to  the  purjDorted  fire  hazard  thereon,  we  do 
not  deem  it  necessary  to  consider  Section  5818  at  length 
here.  And,  insofar  as  Section  5807  is  concerned,  we 
submit  that  appellants  err  in  contending  that  it  gives 
rise  to  an  obligation  upon  the  part  of  a  lando^^^ler  to 
keep  a  railroad  easement  running  across  his  property 
free  of  combustible  matter. 

What  appellants'  position  amounts  to  is  that,  with- 
out   expressly    so    stating,    Section    5807    drastically 

lying  its  right  of  way.  The  Court  ruled  that  the  Great  Northern's 
easement  for  railroad  purposes  did  not  confer  rights  to  materials 
below  the  surface  of  the  right  of  way. 
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changes  the  common  law  so  as  to  impose  upon  a  servient 
owner  civil  liability  for  the  act  or  omissions  of  the  owner 
of  the  dominant  estate.  Indeed,  their  theory  goes  even 
further  than  that.  Section  5807  is  a  criminal  statute.^ 
Consequently,  to  interpret  it  as  appellants  suggest  would 
be  to  hold  a  servient  owner  criminally  responsible  for 
statutory  violations  upon  the  part  of  the  dominant  own- 
er, even  though,  unlike  a  landlord-lessor,  the  former 
in  the  absence  of  a  contractual  stipulation  to  the  con- 
trary has  no  duties  with  respect  to  the  easement  except 
the  negative  one  of  not  interfering  with  the  latter 's 
use.  See  e.g.,  Bina  v.  Bina,  213  Iowa  432,*  239  N.W.  68 ; 
Herman  v.  Boherts,  119  N.Y.  37,  23  N.E.  442;  Moffett 
V.  Berlin  Water  Co.,  81  N.H.  79,  121  Atl.  22;  Jones  on 
Easements  (1898)  §  831. 

This  consideration  alone,  we  think,  would  explain 
the  inability  of  appellants  to  point  to  a  single  judicial 
decision,  either  in  Washington  or  elsewhere,  which 
reads  the  term  "owner"  in  a  safety  statute  of  this 
character  as  encompassing  the  servient  owner  of  prop- 
erty under  easement.  But  there  are  still  additional 
compelling  reasons  why  the  scope  of  the  term  is  prop- 
erly limited  to  loersons  entitled  to  present  possession — 
whether  or  not  that  possession  has  been  alienated  under 
a  lease,  license  or  similar  agreement.  If,  for  example, 
the  United  States  by  virtue  of  its  two  incidents  of  own- 
ership of  the  land  constituting  the  right  of  way  {i.e., 
a  reversionary  interest  on  cessation  of  use  of  the  right 
of  way  for  railroad  purposes  and  a  right  to  prevent  the 
railroad  from  using  it  for  other  than  these  purposes) 


^  The  violation  of  certain  sections  of  title  36  of  the  Remington 
Revised  Statutes,  including  Section  5807,  constitutes  a  misdemeanor. 
See  Section  5821  (R.C.W.  §   76.04.480). 
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is  to  be  held  accountable  as  "owner"  here,  it  would 
seem  to  follow  logically  that  any  holder  of  (a)  a  right 
of  entry  for  condition  broken,  (b)  a  reversionary  inter- 
est or  (c)  a  contingent  or  vested  remainder  in  forest 
land  would  similarly  be  an  "owner"  and  liable  for  vio- 
lations of  the  statute  by  the  party  in  possession.  Such 
a  result  would  not  only  be  absurd  but  also  would  plainly 
conflict  with  the  established  principle,  followed  in 
Washington,  that  a  criminal  statute  must  be  strictly 
construed.  See  e.g.,  State  v.  FiirtJi,  82  Wash.  665,  678, 
144  Pac.  907 ;  State  v.  Levy,  8  Wash.  2d  630,  651,  113 
P.  2d  306. 

Moreover,  while  the  justification  for  holding  a  lessor 
of  timber  lands  accountable  for  fire  hazards  created  by 
his  lessee  is  apparent,  the  same  cannot  be  said  with 
respect  to  the  servient  owner  of  land  under  railroad 
easement.  In  the  first  place,  it  is  equitable  as  well  as 
necessary  that  the  lessor,  who  after  all  directly  benefits 
through  rent  from  the  forest  operations  of  the  lessee  on 
his  land  which  give  rise  to  the  hazard,  share  in  the 
responsibility  for  its  elimination.  Secondly,  the  typi- 
cal lease  or  license  agreement  is  one  for  a  defined  limited 
period  of  time,  at  the  conclusion  of  which  possession  of 
the  land  reverts  to  the  owner.  Consequently,  the  lessor 
out  of  possession  will  never  be  confronted  with  the 
necessity  of  assuming  in  perpetuity  the  burden  of  polic- 
ing another's  activities. 

This  is  not  the  situation  where  possession  of  land 
is  taken  under  the  grant  of  an  easement,  especially 
where  the  easement  is  in  the  nature  of  a  railroad  right 
of  way.  The  dominant  owner,  much  like  the  owner 
of  a  determinable  fee,  takes  possession  in  perpetuity, 
"to  have  and  to  hold"  so  long  as  the  easement  is  used 
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for  the  purpose  granted.  See  pp.  9-10,  supra.  This  means 
that  the  servient  owner  and  his  successors  in  interest, 
if  the  statute  were  applicable  to  them,  would  have  an 
uninterrupted  responsibility  for  the  condition  of  the 
surface  of  land  which  in  all  likelihood  they  will  never 
regain  possession  of  and  from  which,  at  the  same  time, 
they  stand  to  derive  no  benefit.  We  think  that  it  would 
take  much  more  than  Section  5807  as  it  now  stands 
to  attribute  any  such  intent  to  the  legislature. 

II 

The  Allegations  in  the  Complaint  Respecting  the  Presence  of 
Combustihle  Matter  on  Lands  Adjoining  the  Right  of  Way 
Do  Not  State  a  Cause  of  Action  Under  the  Tort  Claims  Act. 

In  addition  to  the  allegations  regarding  the  combusti- 
ble matter  on  the  railroad  right  of  way,  appellants' 
comjDlaint  asserts  that  there  were  slashings  on  Govern- 
ment lands  adjoining  the  right  of  way.  Again  relying 
on  Section  5807  and  5818  of  the  Remington  Revised 
Statutes,  see  supra  p.  13,  and  upon  the  common  law, 
appellants  urge  that  the  mere  presence  of  the  com- 
bustibles calls  for  the  imposition  of  liability  upon  the 
United  States  for  the  damage  done  to  their  property 
by  the  fire. 

A.  Tlie  Washington  Statutes  Relied  Upon  by  Appel- 
lants Cannot  Serve  as  the  Basis  for  a  Claim  Under 
the  Act. 

There  is  no  need  to  dispute  that  as  to  lands  adjoin- 
ing the  railroad  right  of  way,  in  contrast  to  the  right  of 
way  itself,  the  United  States  is  the  "owner"  within 
the  meaning  of  Section  5807.  Nor  do  we  question  that 
under  the  allegations  of  the  complaint  a  private  land- 
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owner  in  like  circumstances  would  be  susceptible  to 
criminal  prosecution  irrespective  of  whether  the  fire 
hazard  was  created  by  affirmative  acts  on  the  part  of 
himself  or  his  employees,  or  instead  was  the  result  of 
the  conduct  of  a  third  party — perhaps  even  a  trespasser. 
Indeed,  in  contrast  to  its  predecessor,  which  condi- 
tioned criminal  liability  upon  the  prior  receipt  of  offi- 
cial notice  of  the  existence  of  the  fire  hazard,^  Section 
5807  in  terms  imposes  absolute  criminal  liability  on  the 
owner  of  land  containing  such  a  hazard  solely  because 
of  his  ownership.  And  it  is  for  this  reason  that,  even 
assuming  that  the  Section  looks  to  civil  liability  as  well, 
it  may  not  be  invoked  as  a  basis  for  recovery  under  the 
Tort  Claims  Act.  Under  the  Act,  the  United  States 
has  consented  to  be  sued  only  "for  the  negligent  or 
wrongful  act  or  omission  of  any  employee  of  the  Gov- 
ernment while  acting  within  the  scope  of  his  office  or 
employment".  28  U.  S.  C.  1346(b),  infra,  p.  47. 
Cf.  pp.  31-32,  infra.  Thus,  the  waiver  of  immunity 
does  not  extend  to  situations  where  the  claim  is  ground- 
ed upon  either  a  statute  or  common  law  doctrine  which 
imposes  absolute  liability  without  fault.  This  was  ex- 
pressly recognized  in  Balehite  v.  United  States,  346 
U.S.  15,  44-45,  where  the  Supreme  Court  observed : 

*  *  *  there  is  yet  to  be  disposed  of  some  slight 
residue  of  theory  of  absolute  liability  without  fault. 
This  is  reflected  both  in  the  District  Court's  find- 


■^  Prior  to  its  amendment  in  1939,  Section  5807  provided  that  land 
covered  by  inflammable  debris  "shall,  if  so  declared  by  the  super- 
visor of  forestry,  constitute  a  fire  hazard  *  *  *."  Notice  of  the 
existence  of  such  hazard  and  of  the  requirement  for  its  abatement 
had  to  be  then  transmitted  in  writing  to  the  landowner  and/or  the 
person,  firm,  or  corporation  responsible  for  its  existence. 
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ing-  tliat  the  FGAN  constituted  a  nuisance,  and 
in  the  contention  of  petitioners  here.  We  agree 
with  the  six  judges  of  the  Court  of  Appeals,  197 
F.  2d  771,  776,  781,  786,  that  the  Act  does  not 
extend  to  such  situations,  though  of  course  well 
known  in  tort  law  generally.  It  is  to  be  invoked 
only  on  a  "negligent  or  wrongful  act  or  omission" 
of  an  employee.  Absolute  liability,  of  course,  arises 
irrespective  of  how  the  tortfeaser  conducts  him- 
self; it  is  imposed  automatically  when  any  dam- 
ages are  sustained  as  a  result  of  the  decision  to 
engage  in  the  dangerous  activity.  The  degree  of 
care  used  in  performing  the  activity  is  irrelevant 
to  the  application  of  that  doctrine.  But  the  statute 
requires  a  negligent  act.  So  it  is  our  judgment 
that  liability  does  not  arise  hy  virtue  either  of 
United  States  ownership  of  am  "inherently  dan- 
gerous commodity"  or  property,  or  of  engaging 
in  an  "extra-hazardous"  activity.  United  States 
V.  Hall,  195  F.  2d  64,  67.     [Emphasis  supplied] 

And  the  Dalehite  holding  since  has  been  applied  by 
the  Third,  Fifth  and  Tenth  Circuits  in  refusing  to 
extend  the  Tort  Claims  Act  to  liability  without  fault 
situations.  See  Heale  v.  United  States,  207  F.  2d  414 
(C.  A.  3)  ;  United  States  v.  Inmon,  205  F.  2d  681,  684 
(C.  A.  5) ;  Harris  v.  United  States,  205  F.  2d  765,  767 
(C.A.  10).' 


^  The  above  considerations  of  course  would  be  equally  applicable 
to  appellants'  claim  grounded  upon  the  alleged  statutory  violations 
on  the  railroad  right  of  way.  It  was  not  necessary  to  discuss  them 
in  that  connection  because,  as  seen,  the  statute  does  not  impose 
liability  upon  a  servient  owner  for  fire  hazards  left  on  an  easement 
by  the  dominant  owner. 
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B.  An  Adjoining  Landoivner  Is  Under  No  Common 
Laiv  Duty  to  Guard  Against  the  Negligent  Act 
of  a  Railroad  on  Its  Right  of  Way. 

Because  of  the  above  considerations,  appellants  must 
demonstrate  that  under  the  allegations  of  the  complaint 
conmion  law  liability  would  exist.    This  they  cannot  do. 

It  was  long  settled  at  common  law  that  a  landowner 
had  an  ahiiost  unlimited  right  to  use  his  property  as 
he  saw  fit.  See  e.g.,  cases  cited  12  L.  R.  A.  (N.  S.)  624. 
This  meant  that  a  proj^erty  owner  might  store  inflam- 
mable material  on  his  land  without  incurring  liability 
for  the  spread  of  a  fire  from  adjoining  land  through 
the  material  onto  other  adjoining  land.  See  Bowers  v. 
Ea.st  Tennessee  &  W.  N.  C.  R.  Co.,  141 N.  C.  684,  57  S.  E. 
453.  It  similarly  meant  that  a  railroad  which  negli- 
gently had  set  fire  to  inflammable  matter  on  neighbor- 
ing property  could  not  plead  the  presence  of  the  matter 
as  contributory  negligence. 

This  is  well  illustrated  by  the  decision  of  the  Supreme 
Court  in  Leroy  Fibre  Co.  v.  Chi.,  Mil.,  d  St.  P.  Ry., 
232  U.  S.  340.  There,  the  fibre  company  brought  suit 
against  the  railroad  to  recover  for  the  destruction  of 
infiammable  flax  straw  which  had  been  stacked  on  the 
fibre  company's  property  adjacent  to  the  right  of  way 
and  which  had  become  ignited  by  a  spark  from  a  rail- 
road locomotive.  One  of  the  questions  certified  to  the 
Supreme  Court  was  whether  it  was  for  the  jury  to 
decide  if  the  flax  straw  owner  was  held  to  the  exercise 
of  reasonable  care  to  x)rotect  the  straw  from  a  fire  set 
by  the  negligence  of  the  railroad.  The  Court  held  that 
it  was  not,  observing  that  the  fibre  company  was  under 
no  duty  to  conform  its  use  of  its  own  property  to  the 
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possibility  of  wrongful  acts  by  the   railroad  on  the 
right  of  way. 

It  is  quite  true  that  in  recent  years  the  common  law 
rule  has  been  somewhat  modified.  Some  jurisdictions 
now  adhere  to  the  view  that  a  landowner  is  responsible 
for  damage  to  adjoining  land  from  a  fire  originating 
in  combustibles  on  his  property,  even  if  the  fire  started 
as  the  result  of  a  negligent  act  of  a  trespasser  on  the 
property.  Thus  in  Prince  v.  ChehaJis  Savings  d:  Loan 
Association,  186  Wash.  372,  58  P.  2d  290.  affirmed  on 
rehearing  186  Wash.  377,  61  P.  2d  1374,  the  owner  of 
a  garage  was  held  liable  for  the  spread  of  a  fire  starting 
in  his  abandoned  garage  in  circumstances  where  the 
garage  was  left  in  a  state  of  disrepair  and  was  used 
at  night  by  itinerants.  And  in  Anieil  v.  Sclinitzer,  173 
Ore.  179.  Ill  P.  2d  707,  the  same  result  was  obtained 
where  owners  of  a  sawmill  allowed  inflammable  debris 
to  accumulate  and  an  itinerant,  entering  upon  the  prop- 
erty, discarded  a  lighted  cigarette  in  the  vicinity  of 
the  debris. 

At  the  same  time,  however,  there  was  no  suggestion 
in  these  cases  that  the  conmion  law  rule  was  to  be  fur- 
ther modified  to  hold  the  owner  accountable  where,  as 
here,  the  acts  of  negligence  causing  ignition  of  the 
combustibles  take  place  on  an  adjoining  railroad  right 
of  way.  And  while  the  Washington  courts  have  not 
been  confronted  squarely  with  that  question,  it  has 
been  considered  recently  in  California.  In  that  juris- 
diction, a  landowner  remains  under  no  duty,  in  the 
use  of  his  property,  to  guard  against  negligence  by 
the  railroad  in  the  operation  of  its  trains  on  a  right 
of  way.  See  Atlas  Assurance  Co.  Ltd.  v.  State,  102 
Cal.  App.  2d  789,  229  P.  2d  13,  17,  19.    Cf .  Kleinclam 
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Y.  Marin  Bealtij  Co.,  94  Cal.  App.  2d  733,  211  P.  2cl 
582.  583-584,  We  know  of  no  holding  in  any  juris- 
diction to  the  contrary. 

C.  The  Allegations  of  Fact  Do  Xot  Indicate  A  Causal 
Bclationsliip  Between  The  Presence  of  The  Com- 
bustihle  Matter  And  The  Damage  Complained  Of. 

While,  in  light  of  the  foregoing,  appellants'  claim 
grounded  upon  the  purported  accimiulation  of  slash- 
ings on  the  lands  adjoining  the  right  of  way  would 
fail  in  any  event,  we  think  it  bears  mentioning  that 
the  complaint  does  not  allege  facts  sufficient  to  indi- 
cate a  causal  relationship  between  the  presence  of  the 
inflammable  debris  and  the  damage  that  was  sustained 
by  appellants.  True  enough,  there  is  a  sweeping  con- 
clusion that  this  damage  was  the  proximate  result  of 
the  myriad  acts  of  negligence  charged  to  the  Govern- 
ment, the  Railroad,  and  Fibreboard  (R.  22).  But,  in 
advancing  appellants'  version  of  events  in  some  detail, 
the  complaint  fails  to  refer  to  a  single  fact  which,  if 
true,  would  suggest  that  the  purported  slashings  had 
the  remotest  bearing  upon  the  spread  of  the  forest  fire 
onto  appellants'  land.  On  the  contrary,  it  does  not 
even  appear,  either  directly  or  by  reasonable  inference, 
that  the  slashin2:s  caught  fire  at  all.^ 


*  The  single  specific  reference  to  the  slashings  on  Government 
lands  is  in  paragraph  XI  of  the  complaint  which  merely  alleges 
their  presence  and  the  existence  of  certain  Washington  forest  safety 
statutes  (R.  8.  9).  In  their  allegations  against  the  Railroad,  ap- 
pellants take  care  to  point  out  that  the  fire  originated  in  inflam- 
mable debris  in  and  near  the  tracks  on  the  right  of  way  (R.  6). 
Yet  the  complaint  is  silent  with  respect  to  the  ignition,  at  any  time, 
of  the  slashings  referred  to  in  paragraph  XI ;  let  alone  that  the  fire 
would  not  have  spread  but  for  the  presence  of  the  slashings.  Cf. 
Burr  V.  Clark,  30  Wash.  2nd  149,  190  P.  2d  769.    And,  even  if  this 
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It  is  of  course  basic  to  the  law  of  torts  that  an  act 
of  abstract  negligence  cannot  support  the  imposition 
of  liability;  facts  must  further  be  alleged  and  proved 
demonstrating  that  damage  was  proximately  caused  by 
the  negligence.  Prosper  on  Torts,  pp.  177,  311  et  seq; 
Green,  Batioriale  of  Proximate  €ause  (1927),  pp.  3,  4. 
*' Legal"  or  "proximate"  cause  is  therefore  an  essen- 
tial element  of  any  cause  of  action  sounding  in  negli- 
gence, whether  it  be  based  on  the  asserted  violation  of 
a  common  law  duty  or  of  a  statute.  Nor  does  it  matter 
that  the  statute  relied  on  imposes  absolute  liability  or 
characterizes  violations  as  "negligence  per  se".  In 
either  case,  liability  in  tort  is  still  entirely  dependent 
upon  a  showing  that  the  harm  proximately  resulted 
from  the  violation.  See  e.g.  Schatter  v.  Bergen,  185 
Wash.  375,  55  P.  2d  344. 

Ill 

Liability  May  Not  Be  Imposed  Upon  the  United  States  Under 
the  Tort  Claims  Act  for  the  Asserted  Negligence  of  the 
Forest  Service  in  Fighting  the  Fire. 

For  the  reasons  developed  above,  it  is  plain  that 
liability  may  not  be  imposed  upon  the  United  States 
for  the  consequence  of  the  forest  fire  because  of  the 
alleged  presence  of  combustible  matter  upon  the  rail- 
road right  of  way  and  adjoining  portions  of  the  Olympic 
National  Forest.  The  remaining  question  is  whether 
the  Tort  Claims  Act  may  be  invoked  to  recover  dam- 
ages for  the  asserted  failure  of  Forest  Service  per- 
sonnel to  fight  properly  the  fire.  We  now  demonstrate 
that  the  answer  to  the  question  is,  as  the  District  Court 

debris  had  burned,  the  fact  remains  that  the  fire  was  under  control 
in  a  1600  acre  area  for  over  a  month  before  a  wind  caused  it  to 
spread  further  and  damage  appellants'  property  (R.  13,  15). 
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held,  in  the  negative.  This  follows  from  the  fact  that 
the  actions  of  the  Forest  Service  complained  of  were 
undertaken  in  the  Service's  capacity  as  a  public  fire- 
man and,  under  the  decision  of  the  Supreme  Court  in 
Dalehite  v.  United  States,  346  IT.  S.  15,  claims  grounded 
upon  the  performance  of  strictly  governmental  func- 
tions of  this  character  are  excluded  from  the  coverage 
of  the  Tort  Claims  Act. 

A.  The  Actions  of  the  Forest  Service  Personnel  in 
Fighting  This  Forest  Fire  on  Public  and  Private 
Land  Were  Those  of  Public  Firemen. 

In  their  brief  here  (Br.  p.  62),  as  in  the  court  below, 
appellants  attempt  to  characterize  the  fire  suppression 
endeavors  of  Ranger  Floe  and  his  subordinates  as 
merely  the  acts  of  a  landowner  upon  whose  property 
a  fire  has  developed.  As  even  a  sketchy  examination 
into  the  historical  background  and  present  functions  of 
the  Forest  Service  will  reveal,  however,  nothing  could 
be  farther  removed  from  the  actualities  of  the  matter. 
Even  if  in  any  of  the  phases  of  its  wide-spread  and 
complex  activities  the  Forest  Service  appropriately 
could  be  analogized  to  the  caretaker  of  private  prop- 
erty, in  its  effort  to  prevent  and  suppress  fires  on  forest 
land  it  serves  the  public  at  large  as  do  local  fire  de- 
partments maintained  by  cities  and  towns  to  protect 
the  property  of  their  residents.  And  the  Forest  Serv- 
ice's operations  in  this  important  field  can  scarcely 
be  dismissed  as  incidental;  as  will  be  seen  they  com- 
mand, and  deservedly  so,  a  large  measure  of  attention 
in  the  continuing  effort  by  the  Service,  under  its  Con- 
gressional mandate,  to  further  the  conservation  of 
forest  resources  essential  to  the  general  welfare. 
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1.  Following  tlie  recommendations  over  a  period  of 
years  of  leading  conservationists,  who  believed  that 
such  a  step  was  essential  to  the  preservation  of  the 
nation's  timber  supply,  Congress  in  1891  authorized 
the  President  to  set  apart  and  reserve  forest  lands  of 
the  public  domain,  whether  beajing  commercial  timber 
or  not,  in  any  state  or  territory  where  such  land  is 
located.  Act  of  March  3,  1891,  c.  561,  §§  24,  26  Stat. 
1103,  as  amended,  16  U.  S.  C.  471.  Almost  immediately 
thereafter,  on  March  30, 1891,  President  Harrison  exer- 
cised this  authority  by  proclaiming  the  Yellowstone 
Park  Timberland  Reserve.  During  the  balance  of  the 
Harrison  administration,  and  the  subsequent  Cleveland 
administration,  several  additional  reservations  were 
made.^° 

In  spite  of  its  clear  purposes  in  terms  of  conserva- 
tion, the  1891  Act  made  no  provision  for  the  protection 
and  administration  of  the  forest  reserves;  nor  did  it 
provide  any  regular  method  whereby  the  developing 
principles  of  forest  management  could  be  applied 
thereto.  This  deficiency  was  remedied  in  the  Sundry 
Civil  Appropriations  Act  of  June  4,  1897,  30  Stat.  35, 
which  stipulated  that  the  Secretary  of  the  Interior 
shall  "make  provisions  for  the  protection  against  de- 
struction by  fire  and  depredation  upon  the  public  for- 
ests and  forest  reservations"  and  "may  make  such 
rules  and  regulations  and  establish  such  service  as 
will  insure  the  objects  of  such  reservations,  namely 
to  regulate  their  occupancy  and  use  and  to  preserve 
the  forests  thereon  from  destruction".    The  Secretary 


^•^  See  Sparhawk,  The  History  of  Forestry  in  America,  The  Year- 
book of  Agriculture  (U.S.  Department  of  Agriculture,  1949),  702, 
706. 
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of  the  Interior  immediately  undertook  the  administra- 
tion and  protection  of  the  reservations,  assigning  the 
task  to  the  then  General  Land  Office  which  appointed 
a  field  force  of  sui3ervisors  and  rangers."  The  man- 
agerial responsibility  remained  in  the  Department  of 
the  Interior  until  1905  when  Congress  transferred  it 
to  the  Department  of  Agriculture,  where  it  was  placed 
in  the  hands  of  the  Bureau  of  Forestry.^"  This  Bureau, 
which  was  headed  by  Gifford  Pinchot  (one  of  the  fore- 
most American  conservationists),  became  the  Forest 
Service  later  in  the  same  year  and,  in  1907,  the  forest 
reserves  were  renamed  National  Forests/^ 

At  the  time  that  the  administration  of  the  national 
forests  evolved  to  the  Forest  Service,  the  then  Secretary 
of  Agriculture  advised  the  Service  in  a  formal  com- 
munication to  Chief  Forester  Pinchot  that  "it  must 
be  clearly  bourne  in  mind  that  [these  forests]  are  to 
be  devoted  to  [their]  most  productive  use  for  the 
permanent  good  of  the  whole  people."  ^*  For  the  past 
fifty  years,  this  principle  has  been  the  Service's  watch- 
word in  carrying  out  the  duties  in  respect  to  the  forests, 
which  now  are  more  than  150  in  niunber  and  cover  a 
total  area  in  excess  of  180  million  acres.^^  We  cite  here 
but  a  few  examples.  Timber  management  plans  have 
been  placed  into  effect  to  guide  the  growing  and  har- 
vesting of  timber  crops  in  such  a  manner  as  will  furnish 


^^  Id.  at  p.  709.  See  also,  Our  National  Forests  (U.  S.  Department 
of  Agriculture  Information  Bulletin  No.  49,   (1951)),  p.  2. 

12  Act  of  February  1,  1905,  c.  288,  33  Stat.  628.  See  also  Our 
National  Forests,  supra,  n.  11,  at  p.  2. 

^^  Our  National  Forests,  supra,  n.  11,  at  p.  2.  See  also  Act  of 
March  3,  1905,  33  Stat.  872. 

1^  Id.  at  p.  4. 

^■^  Id.  at  p.  3.  See  also  Annual  Report  of  the  Secretary  of  Agri- 
culture (1952),  p.  18. 
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''continuous  supplies  of  timber  for  the  people  of  the 
United  States. ' '  Range  resources  have  been  controlled 
to  assure  the  best  possible  supply  of  forage  year  after 
year.  Forestry  and  farming  practices  designed  to 
protect  watersheds  and  help  prevent  disastrous  flood 
conditions  have  been  put  into  effect.  Recreational 
areas  have  ])een  estal^lished  for  the  use  and  enjoyment 
of  outdoor  enthusiasts.  And  the  search  is  continuous 
for  methods  and  means  of  increasing  further  the  pro- 
ductivity of  all  national  forest  land.^*"' 

While  national  forest  timber  is  sold  to  private  indi- 
viduals, such  sales  are  permitted  only  in  circumstances 
where  the  cutting  and  removal  of  the  timber  will  serve 
the  i)urpose  of  "preserving  the  living  and  growing 
timber  and  promoting  the  younger  growth  in  national 
forests."  Act  of  June  4,  1897,  as  amended,  30  Stat. 
35,  16  U.  S.  C.  476.  Furthermore,  the  overall  admin- 
istration of  the  national  forests  produces  an  annual 
deficit  for  the  Treasury.^^  This  deficit  is  enlarged  by 
reason  of  the  Congressional  proviso  that  25%  of  all 
moneys  received  from  each  national  forest  shall  be 
paid  to  the  state  in  which  the  forest  is  situated,  to  be 

^^  These  and  other  functions  of  the  Forest  Service  are  described 
in  some  detail  in  The  Work  of  the  U.  S.  Forest  Service  (U.  S.  De- 
partment of  Agriculture  Information  Bulletin  No.  91  (1952)),  pp. 
5-20. 

^■^  In  the  fiscal  year  1950,  for  example,  the  Forest  Service  spent 
approximately  37  million  dollars  in  the  operation,  management  and 
protection  of  the  national  forests.  National  forest  receipts  during 
the  same  period  totaled  nearly  34.5  million  dollars.  Our  National 
Forests,  supra,  n.  11,  at  p.  26. 

While  this  serves  to  bring  the  nature  of  the  Government's  opera- 
tion of  the  national  forest  system  into  better  perspective,  as  will  be 
seen  below  it  does  not  matter  for  the  purposes  of  the  Tort  Claims 
Act  whether  the  national  forests  are  managed  on  a  profit  or  non- 
profit basis. 
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expended  by  the  state  for  tlie  benefit  of  public  schools 
and  roads.  Act  of  May  23,  1908,  c.  792,  35  Stat.  260,  as 
amended  16  U.  S.  C.  500.  And  an  additional  10  per  cent 
of  the  receipts  is  available  for  expenditure  on  national- 
forest  roads  and  trails  in  the  state  of  origin.  Act  of 
March  4,  1913,  37  Stat.  843,  16  U.  S.  C.  501. 

2.  At  the  same  time  that  the  interests  of  conserva- 
tion were  being  furthered  through  the  development 
and  expansion  of  the  national  forest  system,  there  was 
an  increasing  awareness  of  the  dire  necessity  of  coop- 
eration between  federal  and  state  governments  in 
among  other  things  the  matter  of  providing  protection 
against  forest  fires,  irrespective  of  their  place  of  oc- 
currence. This  awareness  manifested  itself  first  in  the 
1908  enactment  of  a  statute  directing  the  Forest  Service 
to  aid  in  the  enforcement  of  the  laws  of  the  states  and 
territories  with  regard  to  the  prevention  and  extin- 
guishment of  forest  fires.  Act  of  May  23, 1908,  c.  792,  35 
Stat.  259, 16  U.  S.  C.  553. 

Following  a  series  of  unprecedented  forest  fires  in 

1910,  which  burned  millions  of  acres  in  Minnesota, 
Idaho,  Washington,  and  Oregon,^*^  Congress  decided  to 
broaden  the  participation  of  the  Forest  Service  in  fire 
fighting  activities.    By  Section  2  of  the  Act  of  ^larch  1, 

1911,  c.  186,  36  Stat.  961,  16  U.  S.  C.  563,  the  Secretary 
of  Agriculture  was  authorized  to  enter  into  coopera- 
tive agreements  with  states  for  the  organization  and 
maintenance  of  a  system  of  fire  protection  on  any  pri- 
vate or  state  forest  lands  situated  upon  the  watershed 


1^  See  Guthrie,  Great  Forest  Fires  of  America  (U.  S.  Department 
of  Agriculture  1936),  p.  6;  Highlights  in  Forest  Conservation  (U.  S. 
Department  of  Agriculture  Information  Bulletin  No.  83  (1952)), 
p.  9. 
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of  a  navigable  river.  And,  in  1924,  the  Secretary's  au- 
thority was  further  extended  to  include  cooperative 
fire  protection  activities  in  all  "the  timbered  and  forest- 
producing  lands"  in  "each  forest  region  of  the  United 
States."  Act  of  June  7,  1924,  c.  348,  43  Stat.  653,  16 
U.  S.  C.  564,  565. 

As  a  result  of  these  statutory  provisions,  the  Forest 
Service  now  cooperates  with  43  states  in  providing  fire 
protection  on  state  and  private  forest  lands.^^  This 
cooperation  takes  several  forms.""  The  Service  has  un- 
derwritten a  substantial  portion  of  the  cost  of  needed 
equipment  and  training  activities.  It  helps  state  for- 
esters in  the  latters'  direction  of  organized  fire  preven- 
tion and  control.  It  conducts  nationwide  fire  preven- 
tion campaigns.  It  does  extensive  research  into  tech- 
niques and  devices  that  will  assist  states  and  private 
landowners  in  fire  prevention  and  suppression. 

Further,  the  Service  has  entered  into  several  agree- 
ments whereby  it  has  assumed  the  function  of  undertak- 
ing the  suppression  of  fires  on  all  lands  within  a  par- 
ticular area,  whether  federally  owned  or  not.  As  stated 
in  appellants'  complaint,  such  an  agreement  was  out- 
standing in  the  area  here  involved  and  by  its  terms  the 
personnel  of  the  Forest  Service  were  clothed  with  the 
duties  and  privileges  of  state  forest  wardens,  including 
the  right  to  conscript  and  impress  men  and  equipment 
for  fire  suppression.  And  it  should  be  noted  that  in 
Washington,  as  in  some  other  jurisdictions,  these  war- 
dens have  among  other  duties  the  control  and  suppres- 
sion of  forest  fires  throughout  the  forest  area  of  th( 

^^  Annual  Report  of  the  Secretary  of  Agriculture  (1951),  p.  18. 

2"  See  The  Work  of  the  U.  S.  Forest  Service,  n.  16,  supra,  at  pp.  12, 
18;  The  Budget  of  the  United  States  for  the  fiscal  year  ending  j 
June  30,  1955,  p.  343.  I 

ll 
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state.  See  Rev.  Code  Wash.  §§76.04.060,  76.04.070.  In 
this  capacity,  they  clearly  perform  the  same  functions 
in  relation  to  the  forest  area  as  a  municipal  tire  depart- 
ment loerf  orms  in  relation  to  the  community  it  serves. 

While  the  statistical  data  relating  to  Forest  Serv- 
ice fire  prevention  and  suppression  activities,  as  above 
outlined,  cannot  tell  the  whole  story,  they  do  give 
a  good  picture  of  the  present  magnitude  of  those  activi- 
ties. During  the  fiscal  year  1953,  for  example,  the 
Service  controlled  11,063  forest  fires  at  a  cost  of  more 
than  5  million  dollars  and  spent  approximately  9.5 
million  dollars  in  the  execution  of  its  cooperative  fire 
protection  agreements  with  state  governments."^  The 
figures  for  the  preceding  year  are  no  less  impressive.^^ 

B.  The  Tort  Claims  Act  Does  Not  Extend  To  Claims 
Grounded  Upon  The  Assertedly  Negligent  Per- 
formance Of  A  Public  Function. 

It  is  clear  from  the  foregoing  that  appellants'  claim  is 
grounded  upon  the  assertedly  negligent  performance 
by  the  Forest  Service  of  its  long-standing  and  firmly 
rooted  public  function  in  connection  with  the  preven- 
tion and  suppression  of  forest  fires.  Even  appellants' 
complaint  itself  stresses  that  this  function  was  here 
undertaken  not  as  owner  of  the  national  forest  but 
rather  in  the  stead  of  the  state  fire  fighting  service 
and  with  regard  to  both  public  and  private  lands.  The 
question  thus  comes  down,  in  the  final  analysis,  to 
whether  the  Tort  Claims  Act  permits  the  imposition  of 
liability  upon  the  United  States  for  the  performance  of 


21  Budget,  n.  20,  supra,  pp.  338,  339,  343. 

--  See  Budget  for  the  fiscal  year  ending  June  30,  1954,  pp.  402, 
403,  406. 
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exclusively  public  activities  which  do  not  have  a  private 
counterpart."'^  The  legislative  history  of  the  Act,  its 
express  terms,  and  the  decisions  of  the  Supreme  Court 
construing  it,  indicate  beyond  doubt  that  the  answer  is 
in  the  negative. 

The  Tort  Claims  Act  was  passed  by  the  79th  Con- 
gress in  1946  as  Title  IV  of  the  Legislative  Reorgani- 
zation Act — the  culmination  of  "some  twenty-eight 
years  of  congressional  drafting  and  redrafting,  amend- 
ment and  counter-amendment."  (United  States  v. 
Sijelar,  338  U.  S.  217,  219-220).  Throughout  this  period, 
as  the  Supreme  Court  observed  in  DaleJiite  v.  United 
States,  346  U.  S.  15,  28,  the  prime  legislative  effort 
was  to  make  the  United  States  amenable  to  suit  for  au- 
tomobile accidents — an  example  constantly  repeated 
throughout  the  legislative  history — and  similar  "or- 
dinary" "common  law"  torts,  and  that  purpose  was 
expressly  reaffirmed  when  the  Act  was  passed.^"*    Dur- 


^^  That  private  persons  may  serve  on  occasion  as  state  forest 
wardens  by  agreement  with  the  State  of  Washington  does  not  mean 
that  they  act  in  a  private  capacity  or  that  there  is  a  private  coun- 
terpart to  the  activities  of  the  Forest  Service  here.  As  the  Supreme 
Court  noted  in  Labor  Board  v.  Jones  &  Laughlin  Co..  331  U.S.  416, 
429  when  a  private  individual  is  performing  a  public  function  under 
authority  from  the  state  he  acts  as  a  public  officer  and  assumes  all 
of  the  powers  and  liabilities  attaching  thereto.  See  also  Thornton 
v.  Missouri  Pacific  R.  Co.,  42  Mo.  App.  58;  Dempsey  v.  New  York 
Central  &  Hudson  River  R.  Co.,  146  N.Y.  290,  40  N.E.  867;  New 
York  C.  &  St.  N.  R.  Co.  v.  Fieback,  87  Ohio  St.  254,  100  N.E.  889; 
Neallus  v.  Hutchinson  Amusement  Co.,  126  Me.  469,  189  Atl.  671. 

24  See  e.g.,  67  Cong.  Rec.  11092,  11100;  69  Cong.  Rec.  2192,  3118; 
Hearings  before  a  Subcommittee  of  the  House  Committee  on  Claims, 
72d  Cong.,  1st  Sess.,  on  a  general  tort  bill  (Feb.  1932),  p.  17;  Hear- 
ings on  H.R.  7236,  76th  Cong.,  3d  Sess.  (April  1940),  p.  16;  Hear- 
ings on  S.  2690,  76th  Cong.,  3d  Sess.  (March  1940),  pp.  27-8;  Hear- 
ings on  H.R.  5373  and  H.R.  6463,  77th  Cong.,  2d  Sess.  (Jan.  29, 
1942,  pp.  28,  37,  39,  66;  H.  Rept.  No.  2428,  76th  Cong.,  p.  3;  H. 
Rept.  No.  2245,  77th  Cong.,  p.  10;  H.  Rept.  No.  1287,  79th  Cong., 
p.  5;  S.  Rep.  No.  1400,  79th  Cong.,  p.  31. 
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ing  the  same  period,  it  was  also  the  consistent  view  of 
Congress  that  the  doors  should  not  be  opened  to  claims 
based  upon  acts  of  a  "governmental  nature"  or,  as 
stated  by  a  member  of  the  House  Committee  on  the  Ju- 
diciary, to  "that  class  of  tort  on  the  part  of  the  Govern- 
ment which  has  to  do  with  a  governmental  function,  so 
to  speak.  "^^ 

This  purpose,  that  liability  was  not  to  be  imposed  for 
United  States  activities  undertaken  in  a  special  gov- 
ernmental context,  was  carried  out  in  large  measure  by 
the  exception  in  28  U.  S.  C.  2680(a)  of  claims  based 
upon  acts  or  omissions  in  the  exercise  of  a  statute  or 
regulation,  or  based  upon  the  exercise  or  performance 
or  the  failure  to  perform  a  discretionary  function  or 
duty.  Cf.  DaleJiite  v.  United  States,  supra  at  ^O-oG.-*^ 
But  it  was  also  carried  out  through  the  vehicle  of  28 
U.  S.  C.  2674,  read  in  conjunction  with  28  U.  S.  C. 
1346(b).     Section  1346(b)   confers  jurisdiction  upon 


^^Representative  Gwynne  speaking  on  H.R.  7236,  76th  Cong. 
(86  Cong.  Rcc.  12021).  See  also  67  Cong.  Rec.  11086-11100;  69 
Cong.  Rec.  2191,  2196,  3117,  3127;  H.  Rept.  No.  2800,  71st  Cong., 
p.  9;  86  Cong.  Rec.  12021-2;  Hearings  on  H.R.  5373  and  H.R.  6463, 
77th  Cong.  (Jan.  1942),  pp.  28,  33,  38,  45,  65,  66;  S.  Rept.  No.  1196, 
77th  Cong.,  p.  7;  H.  Rept.  No.  2245,  77th  Cong.,  p.  10;  H.  Rept. 
No'.  1287,  79th  Cong.,  p.  5. 

The  Supreme  Court  summarized  the  legislative  history  in  the 
Dalehite  case  in  these  terms  [346  U.S.  at  28] :  "[Ijt  was  not  con- 
templated that  the  Government  should  be  subject  to  liability  aris- 
ing from  acts  of  a  governmental  nature  or  function." 

2*5  The  2680(a)  exception  was  ''intended  to  preclude  any  pos- 
sibility that  the  bill  might  be  construed  to  authorize  suit  for  dam- 
ages against  the  Government  growing  out  of  an  authorized  activity, 
such  as  a  flood  control  or  irrigation  project,  where  no  negligence 
on  the  part  of  any  Government  agent  is  shown,  and  the  only  qround 
for  suit  is  the  contention  that  the  same  conduct  by  a  private  indi- 
vidual u'oidd  be  tortious."  Statement  by  Assistant  Attornev  Gen- 
eral Shea,  Hearings  before  the  House  Committee  on  the  Judiciary, 
77th  Cong.,  2nd  Scss.  on  H.R.  5373  and  H.R.  6463,  p.  33.  (Rioted  in 
the  Dalehite  opinion,  346  U.S.  at  30  (Emphasis  supplied). 
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the  district  court  over  claims  based  on  the  negligent  or 
wrongful  act  or  omission  of  any  employee  of  the  Gov- 
ernment while  acting  within  the  scope  of  his  employ- 
ment, under  circumstances  where  the  United  States, 
if  a  private  person,  would  be  liable  to  the  claimant  in 
accordance  with  the  law  of  the  place  where  the  act  or 
omission  occurred.  Section  2674  provides  that  the  as- 
sumed liability  is  only  ''in  the  same  manner  and  to  the 
same  extent  as  a  private  individual  under  like  circum- 
stances."   (Emphasis  supplied).    See  p.  47, /»/m. 

If  at  any  time  there  existed  serious  doubt  that  these 
latter  Sections  by  their  terms  condition  recovery  under 
the  Act  upon  the  existence  of  a  parallel  i^rivate  liability, 
and  thereby  preclude  the  possibility  of  the  imposition  of 
liability  for  the  negligent  performance  of  an  activity 
which  is  uniquely  governmental  in  nature,  it  was  wholly 
dispelled  by  the  decisions  of  the  Supreme  Court  in  Feres 
V.  United  States,  340  U.  S.  135,  and  DaleUte  v.  United 
States,  supra.  In  the  Feres  case,  the  Court  held  squarely 
that  the  Act  waives  the  prior  immunity  from  suit  only 
as  "recognized  causes  of  action"  and  "does  not  visit 
the  Government  with  novel  and  unprecedented  liabili- 
ties" (340  U.  S.  at  142)  and  that,  as  a  consequence,  re- 
covery will  be  denied  in  cases  in  which  "plaintiffs  can 
point  to  no  liability  of  a  'private  individual'  even  re- 
motely analogous  to  that  which  they  are  asserting 
against  the  United  States"  (340  U.  S.  at  141). 

These  principles  were  applied  Avith  specific  reference 
to  public  iirefighting  activities  in  the  Dalehite  case. 
There  the  claim  was  made  that  the  Coast  Guard  had 
negligently  performed  its  general  i^ublic  duty  to  fight 
the  fire  resulting  from  the  explosion  of  fertilizer  grade 
ammonium  nitrate  at  Texas  City  and  the  district  court 
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rendering  judgment  against  the  United  States,  specifi- 
cally found  in  this  regard  that  the  Coast  Guard  had  been 
negligent  "in  failing  *  *  *  promptly  and  quickly"  to 
''discover  the  fire  on  the  Grandcamp  *  ■"  *  to  use 
proper  and  efficient  efforts  to  extinguish  such  fire  on 
the  Grandcamp/'  in  "failing  to  remove  the  Grandcamp 

*  *  [and  the  Highflyer]  from  the  Texas  City  Harbor 
after  fire  was  discovered  thereon  and  before  such  ex- 
plosion thereon,"  and  in  failing  "to  extinguish  and 
prevent  the  spread  of  the  fires  in  Texas  City."  The 
Court  of  Appeals  reversed  but,  in  doing  so,  did  not 
discuss  the  merits  of  these  findings.  In  re  Texas  City 
Disaster  Litigation,  197  F.  2d  771  (C.A.  5) .  In  its  view 
of  the  case  the  degree  of  care  that  the  Coast  Guard  ex- 
ercised was  of  no  consequence  in  light  of  the  require- 
ment that  an  analogous  private  liability  be  present. 

The  Supreme  Court,  in  affirming  the  determination 
that  the  circumstances  of  the  Texas  City  explosion  did 
not  impose  liability  upon  the  United  States,  took  a 
similar  position  in  regard  to  the  negligence  charged  to 
the  Coast  Guard.    The  Court  said  [346  U.S.  at  43-44] : 

As  to  the  alleged  failure  in  flghting  the  fire,  we 
think  this  too  without  the  Act.  The  Act  did  not 
create  new  causes  of  action  where  none  existed  he- 
fore. 

"...  the  liability  assumed  by  the  Government 
here  is  that  created  by  'all  the  circumstances',  not 
that  which  a  few  of  the  circumstances  might  create. 
A¥e  find  no  parallel  liability  before,  and  we  think 
no  new  one  has  been  created  by,  this  Act.  Its  effect 
3,1  is  to  waive  immunity  from  recognized  causes  of 
action  and  was  not  to  visit  the  Government  with 
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the  latioiialc  of  the  decision  has  since  been  employed  to 
strike  (h>\vn  claims  grounded  upon  the  assertedly  negli- 
gent performance  of  other  uniquely  public  duties.  I n- 
diau  Totr'uu)  Company  v.  United  States,  211  F.  2d  886, 
(CA.  5)  and  National  Manufacturing  Co.  v.  United 
States,  210  F.  2d  26:^  (C.A.  8)  certiorari  denied,  347 
U.S.  967. 

The  claim  in  the  Indian  Towing  case  was  based  upon 
the  asserted  negligence  of  the  Coast  Guard  in  the  main- 
tenance of  an  aid  to  marine  navigation  and  the  district 
court  dismissed  the  comi)laint  on  the  authority  of  Dale- 
hite.  On  the  plaintiff's  appeal,  the  Government  ob- 
served that  in  maintaining  navigational  aids,  as  in 
fighting  tires,  the  Coast  Guard  acts  in  the  interest  of 
the  general  public  welfare.  From  this,  it  was  urged 
that  no  analogous  private  liability  could  be  found  and 
that,  as  a  consecpience,  the  judgment  should  be  affirmed. 
In  a  brief  per  curiam  opinion,  the  Fifth  Circuit  agreed, 
stating  simply  that  Feres  and  Dalehite  were  controlling 
and  that  "under  the  principles,  governing  the  liability 
of  the  United  States  under  the  invoked  act,  laid  down 
in  those  cases,  the  judgment  must  be  affirmed." 

In  the  National  Manufacturing  Co.  case,  the  claim 
rested  on  the  asserted  negligence  of  government  em- 
ployees in  the  dissemination  of  weather  and  flood  in- 
formation respecting  the  disastrous  overflow  of  the 
Kansas  River  in  July  1951,  the  plaintiffs  pointing  to 
several  commercial  weather  forecasting  services  {e.g. 
Western  Union)  as  providing  the  requisite  private  anal- 
ogy. The  district  court  granted  summary  judgment  to 
the  United  States  and  the  Eighth  Circuit  affirmed. 
While  placing  its  decision  on  several  alternative 
grounds,  the  court  gave  express  recognition  to  the  fact 
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tliat  the  suggested  comparison  between  the  Weather 
Bureau  and  private  forecasting  agencies  was  wholly 
inapposite  and  that  Sections  2674  and  2680(a),  as  inter- 
preted by  the  Supreme  Court,  barred  the  claim.  It 
said  [210  F.  2d  at  277]  : 

When  the  two  sections  are  read  in  relation,  as 
they  must  be,  it  becomes  clear  that  Congress  in- 
tended to  prohibit  imposition  of  liability  upon  the 
United  States  for  activities  undertaken  by  the 
United  States  in  circumstances  that  are  not  like 
but  differ  in  essential  character  from  those  in  which 
any  comparable  private  enterprises  are  carried  on. 
' '  The  Act  did  not  create  new  causes  of  action  where 
none  existed  before. "  If  the  activity  is  purely  gov- 
ernmental there  can  be  no  liability  under  the  Act 
which  by  its  terms  is  conditioned  on  the  liability 
of  a  private  individual  in  like  circumstances. 

It  is  insisted,  and  we  agree,  that  the  information 
service  on  flood  forecasts  which  the  Weather  Bu- 
reau is  authorized  to  establish  and  maintain  is  a 
mere  incident  of  the  continuing  government  strug- 
gle to  control  the  flooding  of  the  rivers  and  mini- 
mize flood  damage.  The  service  is  plainly  of  a  gov- 
ernmental nature  or  function  intended  for  the 
public  at  large  and  wholly  for  governmental  pur- 
poses. It  is  dissociated  from  any  private  business 
counterpart  and  is  closely  analogous  to  the  action 
all  governments  must  take  against  common  enemies, 
foreign  and  domestic  or  against  plagues  and  epi- 
demics and  against  confiagrations  *  *  *. [Emphasis 
supplied.]"'' 


2^  Throughout  appellants'  brief  there  are  references  to  the  alleged 
fact  that  the  Government  owns  and  manages  the  thnber  lands  of 
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C.  The  Vuilcd  States  Owed  No  Actionable  Duty  to  Ap- 
jH'lltDils  Under  Its  Fire  Protection  Agreement 
With  the  State  of  Washington. 

Ill  an  endeavor  to  avoid  the  impact  of  the  Dalehite 
decision,  appellants  contend  that  the  cooperative  fire 
protection  agreement  between  the  Forest  Service  and 
the  State  of  Washington  placed  a  specific  duty  in  the 
Government  owed  to  each  i^roperty  owner  in  the  area, 
for  the  breach  of  which  liability  may  be  imposed  upon 
the  United  States.  This  contention  is  wholly  without 
merit. 

the  national  forest  in  a  "proprietary"  capacity.  These  references 
indicate  that  appellants  completely  misunderstand  the  Govern- 
ment's position  as  the  meaning  of  28  U.  S.  C.  2674,  which  position 
was  accc])tcd  by  the  Supreme  Court  in  Dalehite  and  then  applied 
in  Indian  Tounng  and  National  Manufacturing.  We  have  never 
suggested  that  Section  2674  was  intended  to  import  the  govern- 
mental-proprietary dichotomy  familiar  in  the  area  of  municipal 
liability  in  tort.  On  the  contrary,  we  have  always  recognized  that, 
to  cite  one  example,  the  Act  applies  to  the  negligent  operation  of 
a  government  vehicle,  irrespective  of  whether  that  vehicle  was 
being  employed  in  connection  with  what,  in  the  case  of  a  municipal- 
ity, would  be  deemed  a  governmental  or  proprietary  function.  What 
we  have  urged  instead  is  that  where  a  traditionally  public 
function  is  involved,  and  where  the  asserted  negligence  is  in  the  ])cr- 
formance  of  the  function  itself,  Section  2674  prohibits  the  imposi- 
tion of  liability. 

Translated  into  the  terms  of  the  instant  case,  appellants'  claim 
is  barred  because  it  rests  on  the  asserted  failure  of  the  Forest 
Service  to  extinguish  properly  the  forest  fire,  the  fighting  of  forest 
fires  being  one  of  the  very  duties  the  Forest  Service  performs  (un- 
like private  ]iersons)  for  the  benefit  of  the  public  at  large.  Had 
the  claim  rested  on  damages  suffered  as  the  result  of  a  collision 
between  a  Forest  Service  vehicle  engaged  in  fighting  the  fire,  how- 
ever, it  would  not  have  been  so  barred.  In  such  circumstances,  the 
failure  to  perform  the  governmental  function  of  fire  suppression 
would  not  have  been  involved.  Indeed,  from  the  standpoint  of  such 
a  claimant,  whether  the  public  duty  to  suppress  the  fire  had  been 
carried  out  or  not  would  have  been  of  no  consequence  whatsoever. 
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As  appellants  are  compelled  to  concede,  the  Forest 
Service,  by  virtue  of  the  agreement  in  question,  simply 
undertook  certain  public  responsibilities  normally  rest- 
ing upon  Washington  state  forest  wardens;  i.e.,  the 
suppression  of  fires  on  the  forest  lands  covered  by  the 
agreement.  And  it  perforce  follows,  even  in  the 
absence  of  the  prohibition  in  DaJehite  against  imposing 
[lability  for  the  performance  of  public  firefighting  du- 
ties, that  at  the  very  most  the  liability  of  the  Govern- 
ment to  third  persons  in  the  performance  of  these  trans- 
ferred public  responsibilities  will  be  that  of  the  state 
bad  the  latter  itself  retained  the  responsibility  of  sup- 
pressing fires  in  the  area  and  acted  as  the  Forest  Serv- 
ice did  here.  Stated  otherwise,  appellants  scarcely 
3an  expect  that,  by  taking  over  a  state  function,  the 
Forest  Service  assumes  greater  potential  liability  than 
the  state  assumes  when  it  performs  the  function. 

The  relevant  inquiry  on  this  aspect  of  the  case,  there- 
fore, is  into  the  extent  of  the  liability  of  the  State  of 
Washington  in  circumstances  where  its  forest  war- 
dens fail  to  exercise  properly  their  statutory  duty  (see 
pp.  28-29,  supra)  to  suppress  fires  developing  in  forest 
areas.  Appellants  fail  to  point  to  anything  suggesting 
that  there  would  be  any  liability  whatsoever.  And  the 
fact  of  the  matter  is  that  AA^ashington  has  long  followed 
the  universally  accepted  rule,  referred  to  by  the  Su- 
preme Court  in  Dalehite,  to  the  effect  that  the  activities 
of  public  firemen  are  conducted  for  the  benefit  of  the 
public  at  large  and  as  such  do  not  create  private  action- 
able rights.  See  e.g.  Lynch  v.  North  Yakima,  37  Wash. 
657,  80  Pac.  79;  Cunniugham  v.  Citij  of  Seattle,  40 
Wash.  59,  82  Pac.  143;  Laicson  v.  City  of  Seattle,  6 
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Wash.  184,  33  Pac.  347.    See  also  Hagerman  v.  City  of 
Seattle,  189  Wash.  694,  66  P.  2d  1152,  llSe.^^*' 

It  is  interesting  to  comiDare  appellants'  position  here 
with  that  of  the  plaintiiis  in  the  landmark  case  of  Moch 
V.  Bensselaer  Water  Co.,  247  N.  Y.  160,  159  N.  E.  896 
wherein,  because  of  its  relation  to  fire  protection,  the 
assertedly  negligent  performance  of  a  commercial  serv- 
ice under  contract  with  a  municipality  was  held  not  to 
give  rise  to  liability  to  private  citizens.  There,  the  de- 
fendant water  company  had  entered  into  a  contract  with 
the  city  of  Rensselaer  to  sui)ply  water  to,  inter  alia,  pri- 
vate homes  and  the  city's  fire  hydrants.  While  the  con- 
tract was  in  force,  a  warehouse  close  to  Moch's  property 
caught  fire.  The  water  company  was  notified  of  the 
fire  but  allegedly  failed  "to  supply  or  furnish  sufficient 
or  adequate  quantity  of  water,  with  adequate  pressure 
to  stay,  suppress  or  extinguish  the  fire  before  it  reached 
[Moch 's  warehouse] ' '.  Moch  then  brought  suit  against 
the  water  company  both  in  contract  and  in  tort,  relying 
on  the  provisions  of  the  contract  between  the  water  com- 
pany and  the  city.  The  trial  court  denied  a  motion  to 
dismiss  the  complaint.  The  Appellate  Division  of  the 
Supreme  Court  of  New  York  reversed  and  its  deter- 
mination was  then  affirmed  by  the  New  York  Court  of 
Appeals.     Judge  Cardozo,  speaking  for  a  unanimous 


30  As  the  court  said  in  the  Lynch  case,  [80  Pac.  at  80] : 

fl]t  may  generally  be  accepted  that  a  city  is  not  liable  for 
an  improper  discharge  by  its  officers  of  a  purely  governmental 
function  *  *  *  the  services  of  [the  fire  department]  are  for 
the  benefit  of  all  persons  who  may  have  property  in  the  city 
limits  capable  of  injury  by  fire.  It  would  seem,  therefore, 
that  in  creating,  maintaining,  and  operating  the  fire  depart- 
ment the  city  was  exercising  governmental  functions. 

This  statement  was  subsequently  approved  by  the  Court   in   the 
Hagerman  case. 
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court,  observed  that  no  actionable  duty  rests  upon  a  city 
to  supply  its  inhabitants  with  protection  against  fire. 
As  a  consequence,  a  member  of  the  public  could  not 
maintain  an  action  by  reason  of  the  water  company's 
contract  to  supply  water  for  fire  hydrants,  unless  the 
contract  showed  that  the  water  company  had  expressly 
agreed  to  be  answerable  to  individual  members  of  the 

public  in  spite  of  the  fact  the  city  itself  would  not  have       , 

been  so  answerable  [159  N.  E.  at  86€].  Judge  CardozcTTr^  7 
went  on  to  point  out,  in  resi)ect  to  the  action  in  tort,  that 
the  so-called  ''good  Samaritan"  rule,  previously  laid 
down  by  him  in  Glanzer  v.  Sliepard,  233  N.  Y.  236,  135 
N.  E.  275,  276,  was  not  applicable,  adding  that  [159 
N.  E.  at  898,  899] : 

The  plaintiff  would  have  us  hold  that  the  de- 
fendant, when  once  it  entered  upon  the  perform- 
ance of  its  contract  with  the  city,  was  brought  into 
such  a  relation  with  every  one  who  might  poten- 
tially be  benefited  through  the  supply  of  water  at 
the  hydrants  as  to  give  to  negligent  performance 
without  reasonable  notice  of  a  refusal  to  continue, 
the  quality  of  a  tort.  There  is  a  suggestion  of  this 
thought  in  Guardian  Trust  &  Deposit  Co.  v. 
Fisher,  200  U.  S.  57  .  .  .  but  the  dictum  was 
rejected  in  a  later  case  decided  by  the  same  court 
German  Alliance  Ins.  Co.  v.  Homewater  Supply 
Co.  226  U.  S.  220  .  .  .  .  )  when  an  opportunity  was 
at  hand  to  turn  it  into  law.  We  are  satisfied  that 
liability  would  be  unduly  and  indeed  indefinitely 
extended  by  this  enlargement  of  the  zone  of  duty.'^^ 


^^  It  is  true,  as  appellants  suggest  (Br.  p.  59),  that  contractors 
with  a  municipality  have  been  held  liable  to  third  persons  for 
negligence  in  the  execution  of  the  contract.     As  an  examination  of 
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D.  The  United  States  Breached  No  Duty  Owing  These 
Appellants  By  Reason  Of  Its  Ownership  Of  The 
National  Forest. 

In  a  further  endeavor  to  escape  the  effect  of  the 
plain  holding  in  Dalehite,  appellants  assert  in  essence 
that  even  if  the  United  States. would  not  otherwise  be 
liable  for  the  acts  of  the  Forest  Service  in  the  perform- 
ance of  its  public  duty  to  fight  forest  fires  on  both  pri- 
vate and  public  lands  in  the  Olympic  National  Forest 
area,  it  is  liable  for  them  because  of  the  Government 
ownership  of  the  national  forest.  In  this  connection, 
they  rely  on  Washington  statutes  and  decisions  requir- 
ing the  owner  of  property  upon  which  a  fire  originates 
to  exercise  due  care  to  suppress  it. 

(1)  As  will  be  seen  below,  the  provisions  of  Wash- 
ington law  pointed  to  by  appellants  have  no  relevancy 
here  since  the  fire  derived  from  acts  committed  by  the 
Railroad  on  its  right  of  way.  But  even  if  this  were  not 
the  case,  appellants'  position  would  not  be  advanced. 

the  authorities  they  rely  on  will  reveal,  however,  this  occurs 
where  the  contract  calls  for  the  undertaking  of  improvements  to 
buildings  and  roads  and  not  where  the  contractor  has  assumed  the 
performance  of  a  traditional  public  function  such  as  the  providing  of 
police  or  fire  protection  and  the  protection  provided  proves  inade- 
quate. Thus  in  Wolten  Grocery  Co.  v.  Puget  Sound  Bridge  (^ 
Dredging  Co.,  165  Wash.  27,  4  P.  2d  863,  the  dredging  company  con- 
tractor was  held  responsible  for  its  negligence  in  filling  in  the  city 
streets  in  a  manner  which  damaged  adjoining  property. 

Insofar  as  the  volunteer  fire  company  cases  cited  by  appellants 
(Br.  p.  60)  are  concerned,  they  do  not  turn  to  any  extent  upon 
the  fact  that  the  fire  company  was  under  contract  with  the  city. 
Instead,  they  merely  represent  the  minority  rule,  adopted  in 
Connecticut  and  Rhode  Island  alone,  that  a  volunteer  fireman,  as 
opposed  to  a  paid  fireman,  can  be  held  accountable  for  his  negligence 
in  the  operation  of  a  fire  engine.  There  is,  of  course,  no  suggestion 
in  either  case  that  a  volunteer  fire  company  also  may  be  held  ac- 
countable to  a  property  owner  for  the  manner  in  which  it  fights 
a  fire. 


J 


43 

In  the  first  place,  that  the  United  States  may  have 
owned  land  in  the  area  has  no  bearing  whatsoever  upon 
the  nature  of  the  function  being  performed  by  the  For- 
est Service  under  the  cooperative  agreement  with  the 
State  of  Washington.  The  situation  can  be  readily 
analogized  to  that  of  a  municipal  fire  department  which 
is  called  upon  to  suppress  fires  on  all  property  within 
its  jurisdiction.  We  do  not  hear  appellants  to  suggest 
that  the  fact  that  the  city  may  itself  own  xiro])erty,  or 
that  in  the  course  of  a  particular  conflagration  that 
property  may  become  ignited  or  endangered,  affects  the 
public  character  of  the  fire  department's  duties.  It  is 
clear,  therefore,  that  appellants'  claim  is  still  one  which 
is  grounded  upon  the  assertedly  negligent  performance 
of  a  public  fireman  and,  for  this  reason,  falls  wdthin 
the  scope  of  the  Dalehite  decision. 

There  is,  however,  a  second  and  equally  fundamental 
reason  why  appellants'  theory  is  footless.  As  they  im- 
plicitly recognize,  it  must  be  demonstrated,  in  order  to 
recover  from  the  United  States  under  the  Tort  Claims 
Act,  that  a  private  landowner  in  the  situation  of  the 
Government  would  be  liable  to  third  persons  in  similar 
circumstances.  Put  in  other  terms,  appellants  must 
show  that,  if  the  national  forest  were  privately  owned 
and  the  extinguishment  of  a  fire  developing  thereon  was 
undertaken  by  the  public  firefighting  body  in  the  area 
(be  it  the  Forest  Service  or  the  state  forest  wardens), 
the  landowner  would  be  held  responsible  for  the  acts  or 
omissions  of  the  fireman  in  the  course  of  the  midertak- 
ing. 

Appellants  cite  no  authority  that  will  support  the 
novel  proposition  that  a  private  individual  can  be  held 
answerable  to  others  for  the  manner  in  which  public 
officers  and  employees  carry  out  their  responsibilities 
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to  the  public  at  large.^"  And  insofar  as  we  have  been 
able  to  discover  there  is  none.  On  the  contrary,  it  is  an 
established  principle  that  an  employer  is  not  even  liable 
for  the  wrongful  acts  of  his  own  employees  when  such 
acts  are  done  in  the  capacity  of  a  public  officer  {e.g. 
special  policeman)  rather  than  primarily  in  their  ca- 
pacity as  servant.  McKain  v.  B.  &  0.  R.  Co.,  65  W.  Va. 
233,  64  S.  E.  18 ;  and  see  cases  in  Note,  23  L.R.A.  (N.S.) 
289.    Cf .  n  23,  supra,  p.  SB.     3© - 

2.  Assuming  arguendo  that  a  private  person  in  any 
circumstances  would  be  liable  for  the  spread  of  a  fire 
from  his  land  to  adjoining  lands  due  to  the  negligence 
of  a  public  fireman,  he  would  not  be  so  liable  in  the 
circumstances  of  this  case.  For  the  Washington  Su- 
preme Court  in  delineating  the  landowner's  statutory 
and  common  law  duty  respecting  fires  not  set  by  him 
has  emphasized  continually  that  it  arises  only  in  situa- 
tions where  the  fire  originates  on  his  own  property. 
See  e.g.  Sandherg  v.  Cavanaugh  Timber  Co.,  95  Wash. 
556,  164  Pac.  200;  Jordan  v.  Spokane  P  &  S  Ry  Co., 
109  Wash.  476,  186  Pac.  875 ;  Walters  v.  Mason  County 
Logging  Co.,  139  Wash.  265,  246  Pac.  749.  And  those 
other  jurisdictions  in  which  a  landowner  has  any  duty 


^^Appellants'  reliance  (Br.  p.  72)  on  Galbraith  v.  Wheeler- 
Osgood  Co.,  123  Wash.  229,  212  Pac.  174  and  Wood  &  Iverson  Inc. 
V.  Northwest  Lumber  Co.,  138  Wash.  203,  244  Pac.  712  is  entirely- 
misplaced.  As  the  Supreme  Court  of  Washington  took  pains  to 
make  clear  in  Galbraith,  the  state  forester  in  burning  the  inflam- 
mable debris  on  the  defendants  land  "acted  in  his  individual  and 
not  in  his  official  capacity"  [212  Pac.  at  176]  [Emphasis  supplied]. 
The  court  further  indicated  that  the  situation  would  have  been  other- 
wise had  the  activity  not  been  undertaken  by  agreement  with  the 
defendant.  We  stress  again  that  here  the  Forest  Service  had  no 
agreement  with  any  landowner  to  provide  fire  protection  on  his  lands 
but  instead  had  taken  over  a  state  public  function  in  respect  to  the 
land  of  several  corporations  and  individuals.  Thus,  it  was  acting 
in  an  official  capacity,  just  as  the  state  forest  wardens  would  have 
been  in  like  circumstances. 
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at  all  ^Yllere  the  fire  was  not  started  by  liim  place  the 
same  limitation.  See,  e.g.,  cases  cited  42  ALU  783,  821 
et  seq;  18  A.  L.  R.  2nd  1081,  1097. 

We  have  considered  in  another  connection  some  of 
the  principal  reasons  why  a  right  of  way  granted  to 
a  railroad  is,  for  the  purposes  of  the  statutory  and 
conmion  law  obligations  resting  upon  the  owner  of 
land,  the  property  of  the  railroad.  See  supra,  pp.  10-16. 
While  we  do  not  discuss  them  anew  at  this  juncture, 
we  think  it  is  important  to  note  that  the  reluctance  of 
courts  to  hold  responsible  the  owner  of  land  upon  which 
a  railroad  right  of  way  is  maintained  is  not  restricted 
to  instances  where  the  claim  is  rooted  in  the  alleged 
Ijresence  of  inflammable  materials  on  the  right  of  way. 
Cf.  p.  14,  supra.  For  while  there  are  innumerable 
cases  holding  the  railroad  accountable  for  its  failure 
to  prevent  the  spread  of  a  fire  developing  on  its  right 
of  way — following  the  very  principle  that  appellants 
seek  to  apply  against  the  United  States — ^  there  has 
not  been  to  our  knowledge  a  single  occasion  upon  which 
the  possessor  of  a  reversionary  interest  has  been  held 
similarly  accountable.^* 


33  See  e.g.  Jordan  v.  Spokane,  P  &  S  Ry.  Co.,  109  Wash.  476,  186 
Pac.  875  and  cases  cited  42  A.  L.  R.  783,  795,  812  et  seq.;  18  A.  L.  R. 
2d  1081,  1089,  1091.    These  cases  show  that  if  the  fire  did  not  orig- 
inate through  the  negligence  of  the  raih'oad  it  is  liable  only  for 
:  the  failure  to  exercise  due  care  to  prevent  its  spread.     Absolute 
'  liability  generally  is  imposed  in  circumstances  where  the  fire  was 

due  to  improper  operation  of  a  locomotive. 
I  34  YoY  these  reasons,  the  cases  cited  by  appellants  (Br.  p.  42 
I  et  seq)  holding  a  municipality  liable  for  the  spread  of  fire  originat- 
[  ing  on  its  own  land  have  no  pertinence  in  relation  to  the  instant 
i  case.  It  should  also  be  borne  in  mind  that  in  none  of  them  was 
i  the  claim  grounded  upon  the  failure  of  public  firemen,  in  the  per- 
formance of  their  duties  as  such,  to  extinguish  a  fire  started  by 
another.    On  the  contrary,  in  most  instances  the  fire  was  deliberately 
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CONCLUSION 

Appellants  here  would  hold  the  United  States  liable 
under  the  Tort  Claims  Act  for  the  alleged  damage  to 
their  property  flowing  from  a  fire  which  they  concede 
was  set  by  an  improperly  operated  Port  Angeles  West- 
ern Railroad  locomotive  on  the  Railroad's  improperly 
maintained  right  of  way  across  the  national  forest  and 
which,  as  the  complaint  itself  shows,  was  fought  by  the 
Forest  Service  in  the  capacity  of  a  public  fireman.  As 
the  District  Court  correctly  perceived,  their  claim  has 
no  substance  when  viewed  in  the  light  of  the  statutory 
and  common  law  duties  of  a  private  landowner  in  the 
State  of  Washington,  and  in  the  light  of  the  scope  of 
the  Government's  waiver  of  immunity  from  suit  in  tort 
reflected  by  the  Tort  Claims  Act. 

It  is  respectfully  submitted  that  the  judgment  of 
the  court  below  should  be  affirmed. 

Waeeen  E.  Burger, 

Assistant  Attorney  General. 
Charles  P.  Moriarity, 

United  States  Attorney. 
Francis  N.  Cushman, 

Assistant  United  States  Attorney. 
Samuel  D.  Slade, 
Alan  S.  Rosenthal, 
SoNDRA  Kaplan, 

Attorneys,  Department  of  Justice. 
October,  1954 


1 


set  by  employees  of  the  municipality  itself  for  some  purpose  such 
as  the  burning  of  refuse  and  the  claim  was  that  the  city  failed 
to  manage  the  fire  properly.  Thus  these  cases  might  assist  appel- 
lants if  the  forest  fire  here  had  been  set  by  Forest  Service  em- 
ployees to  clear  off  debris  from  the  national  forest  and  then  ignored; 
a  far  cry  from  the  actual  situation  wherein  the  Forest  Service 
sought  to  extinguish  a  fire  concededly  set  by  the  Railroad  because 
it  was  under  a  public  duty  to  do  so. 
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APPENDIX 


1.  The  relevant  provisions  of  the  Federal  Tort  Claims 
Act  are  as  follows: 

28  U.S.C.  1346(b). 

Subject  to  the  provisions  of  Chapter  171  of  this 
title,  the  district  courts,  together  with  the  District 
Court  for  the  Territory  of  Alaska,  the  United 
States  District  Court  for  the  District  of  the  Canal 
Zone  and  the  District  Court  of  the  Virgin  Islands, 
shall  have  exclusive  jurisdiction  of  civil  actions  on 
claims  against  the  United  States,  for  money  dam- 
ages, accruing  on  and  after  January  1,  1945,  for 
injury  or  loss  of  property,  or  personal  injury  or 
death  caused  by  the  negligent  or  wrongful  act  or 
omission  of  any  employee  of  the  Government  while 
acting  within  the  scope  of  his  office  or  employment, 
under  circumstances  where  the  United  States,  if  a 
private  person,  would  be  liable  to  the  claimant  in 
accordance  with  the  law  of  the  place  where  the  act 
or  omission  occurred. 


28  U.S.C.  2674. 

The  United  States  shall  be  liable,  respecting  the 
provisions  of  this  title  relating  to  tort  claims,  in 
the  same  manner  and  to  the  same  extent  as  a  private 
individual  under  like  circumstances,  but  shall  not 
be  liable  for  interest  prior  to  judgment  or  for 
punitive  damages. 

2.  The  relevant  provisions  of  the  Revised  Code  of 
'Washington  are  as  follows : 
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Section  4.24.040  (R.R.S.  §5647). 

Damages  for  negligently  permitting  fire  to 
spread.  If  any  person  for  any  lawful  purpose  kin- 
dles a  fire  upon  his  own  land,  he  shall  do  it  at  such 
time  and  in  such  manner,  and  shall  take  such  care 
of  it  to  prevent  it  from  spreading  and  doing  dam- 
age to  other  persons'  property  as  a  prudent  and 
careful  man  would  do,  and  if  he  fails  so  to  do  he 
shall  be  liable  in  an  action  to  any  person  suffering 
damage  thereby  to  the  full  amount  of  such  damage. 

Section  76.04.370  (R.R.S.  §  5807) 

Abatement  of  fire  hazards — Recovery  of  cost. 
Any  land  in  the  state  covered  wholly  or  in  part  by 
inflammable  debris  created  by  logging  or  other 
forest  operations,  land  clearing,  or  right-of-way 
clearing  and  which  by  reason  of  such  condition  is 
likely  to  further  the  spread  of  fire  and  thereby  en- 
danger life  or  property,  shall  constitute  a  fire  haz- 
ard, and  the  owner  thereof  and  the  person  respon- 
sible for  its  existence  shall  abate  such  hazard.  If 
the  state  shall  incur  any  expense  from  fire  fighting 
made  necessary  by  reason  of  such  hazard,  it  may 
recover  the  cost  thereof  from  the  person  responsi- 
ble for  the  existence  of  such  hazard  or  the  owner 
of  the  land  upon  which  such  hazard  existed,  and 
the  state  shall  have  a  lien  upon  the  land  therefor 
enforceable  in  the  same  manner  and  with  the  same 
effect  as  a  mechanic's  lien.  Nothing  in  this  sec- 
tion shall  apply  to  land  for  which  a  certificate  of 
clearance  has  been  issued. 

If  the   owner  or  person  responsible   for   such 
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hazard  refuses,  neglects,  or  fails  to  abate  the  haz- 
ard, the  supervisor  may  summarily  cause  it  to  be 
abated  and  the  cost  thereof  may  be  recovered  from 
the  owner  or  person  responsible  therefor,  and  shall 
also  be  a  lien  upon  the  land  enforceable  in  the  same 
manner  with  the  same  effect  as  a  mechanic's  lien. 
The  summary  action  may  be  taken  only  after 
twenty  days '  notice  in  writing  has  been  given  to  the 
owner  or  reputed  owner  of  the  land  on  which  the 
hazard  exists  either  by  personal  service  or  by  reg- 
istered letter  addressed  to  him  at  his  last  known 
place  of  residence. 

Section  76.04.450  (R.R.S.  §  5818) 

Olympic  Peninsula  area  protection.  All  forests 
and  timber  upon  all  land  in  the  state,  lying  west  of 
a  line  one  mile  west  of  the  eastern  boundary  of 
range  ten  west  of  the  Willamette  Meridian  and 
north  of  the  north  boundary  line  of  Grays  Harbor 
county,  shall  be  protected  and  preserved  from  the 
lire  hazard  caused  by  reason  of  the  unusual  quan- 
tity of  fallen  timber  upon  such  land.  It  shall  be 
unlawful  for  any  person  to  do  any  act  which  shall 
expose  any  of  the  forests  or  timber  upon  such  land 
to  the  hazard  of  fire. 
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No.   14512 
IN  THE 
UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT 


FRED  W.  STEINER,  et  al.  , 

Appellants , 
vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 


PETITION  FOR  REHEARING 

TO  THE  UNITED  STATES  COURT  OF  APPEALS  FOR 
THE  NINTH  CIRCUIT,  AND  THE  HONORABLE 
JUDGES  THEREOF. 

Comes  now  JOHN  W.   H  ADZ  IMA,  one  of 
the  appellants  in  the  above  entitled  cause,  and  presents 
this,  his  petition  for  a  rehearing  of  the  above  entitled 
cause,  and  in  support  thereof,  respectfully  shows: 


That  the  grounds  upon  which  the  appellant 
JOHN  W.  HADZIMA  relies  for  this  his  petition  for  re- 
hearing are  the  following: 

1„     The  Appellate  Court  overlooked  in  a 
point  a  certain  argument:  that  said  argument  was  that 
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the  government  and  not  the  appellant  had  the  burden  to 
dispel  the  presumption  that  communications  between 
jurors  and  third  persons  are  prejudicial  to  the  rights  of 
appellant. 

2.     The  Appellate  Court  misapprehended  an 
argument  in  a  material  way;  that  said  argument  so  mis- 
apprehended was  that  the  Trial  Judge  should  have  inter- 
rogated the  rest  of  the  jurors,  and  should  have  inquired 
into  their  knowledge  of  the  two  contacts;  and  if  any,  the 
panel  being  tainted  should  have  applied  the  conclusive 
presumption  of  prejudice. 


II 


It  is  important  that  defendants  be  affor«ied  a 
fair  trial.  Li  that  respect  defendants  should  be  tried  by 
impartial  jurors  who  are  not  disturbed  by  outside  influ- 
ence or  even  mere  opinion  (verbal,  newspaper  or  oliJier- 
wise);  nor  by  the  least  amount  of  guidance  respecting 
any  part  or  portion  of  the  evidence  which  might  or  could 
be  substituted  by  the  juror  in  place  of  the  evidence  pre- 
sented in  the  trial  of  the  matter. 

The  Trial  Judge  had  the  foregoing  in  mind, 
he  said:    "It  is  well  settled  that  communications  rela- 
tive to  a  case  on  trial  between  jurors  and  third  persons 
or  witnesses  are  not  only  improper  but  also  presump- 
tively prejudicial  to  the  rights  of  defendants".     (Record 
on  appeal  page  38).     In  the  instant  case  two  such  known 
contacts  occurred  between  a  juror  and  a  third  person 
during  the  course  of  the  trial.     In  relation  thereto,  the 
Trial  Judge  stated:    "It  likewise  cast  upon  the  govern- 
ment the  burden  to  dispel  such  presumption  and  to  show 
that  no  prejudice  would  or  could  result  to  the  defen  - 
dants  or  any  of  them,     (Record  on  appeal  page  39). 


I 
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The  following  cases  being  cited: 

Wheatonvs.   U.   S.  ,  (Cir.   1943)  133  F.  2d 
522;  Chamber  vs,   U.  S,  ,  (8  Cir,   1916)  237  Fed.   513; 
Lewis  vs=   U.  S.  ,  (1  Cir.   1924)  295  Fed.  441;  Klose  vs. 
U.  S.  ,  (8  Cir,   1931)  49  F,  2d  177;  Cavness  vs.   U.  S.  , 
(9  Cir.   1951)  187  F.  2d  719;  U,  S.  vs.   Rakes,  (D.   C. 
E.  D.  Va)  74  Fed.  Supp.   645. 

In  connection  with  the  motion  for  a  new  tri- 
al, based  primarily  upon  the  ground  that  a  juror,  to- 
wit,  GLORIA  ANN  MILLER,  had  been  in  contact  with  a 
government  witness,  to -wit,  LEE  HEFNER,  the  Trial 
Judge  also  knew  that  another  of  the  jurors,  to -wit  NAN- 
CY JARVIS  had  talked  to  a  relative  of  the  defendant 
FRED  W.  STEINER  (Record on  appeal,  pages  51,  52 
and  53). 

After  the  juror  NANCY  JARVIS,  had 
talked  to  the  relative  of  the  defendant  FRED  W.  STEIN- 
ER, the  matter  came  to  the  attention  of  the  Trial  Judge 
when  the  juror  Mrs.   Jarvis  called  the  Trial  Judge  to 
advise  him  of  her  discussion  with  this  person.     (Rec- 
ord on  appeal  pages  51  and  52). 

Contrasted  with  the  contact  of  the  juror 
GLORIA  ANN  MILLER,  by  the  government  witness 
LEE  HEFNER,  the  juror  GLORL\  ANN  MILLER  had 
not  acted  in  such  good  faith;  did  not  call  the  Trial  Judge, 
but  clandestinely  or  otherwise  withheld  this  information 
from  the  Court  in  spite  of  the  Court's  admonitions. 
Such  action  on  her  part  gives  way  to  suspicion  and  con- 
jecture regarding  her  good  faith  in  disclccing  her  entire 
conversation  with  the  government  witness,   LEE  HEF- 
NER.    It  would  seem  that  her  statements  regarding  her 
conversation  with  this  government  witness  should  have 
been  viewed  with  distrust;  and  should  have  placed  the 
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Court  on  further  inquiry  regarding  the  knowledge,  of 
these  contacts,  of  the  entire  jury  panel. 

Following  the  Jarvis  incident,  the  Court 
stated  in  its  opinion:    "I  also  suggested  that  I  interro- 
gate all  the  jurors  as  to  whether  they  had  discussed 
the  case  with  anyone  or  whether  anyone  had  discussed 
or  attempted  to  discuss  the  case  witli  them".     (Record 
on  appeal  Page  53). 

In  view  of  the  foregoing,  since  the  Trial 
Judge  already  had  in  mind  interrogating  the  rest  of  the 
jurors  following  the  Jarvis  incident,  this  should  have 
been  done  when  the  Hefner-Miller  matter  came  to  his 
attention.     In  the  Cavness  case,  187  F.  2d  719  (9  Cir. 
1951)  it  states  in  effect,  that  where  the  irregularity  has 
tainted  the  panel,  prejudice  must  be  conclusively  pre- 
sumed. 

It  is  appellant  Hadzima's  contention  that 
the  Trial  Judge  did  not  go  far  enough  in  dispelling  the 
presumption  of  prejudice;  that  there  is  left  to  conjec- 
ture whether  the  jury  panel  was  tainted.     The  burden 
rested  on  the  government  in  the  exercise  of  the  Trial 
Judge's  discretion  to  fully  dispel  any  possibilitji^  that 
the  jury  had  by  now  become  prejudiced  toward  the  de- 
fendant.    This  burden  it  would  seem  could  not  be  v/aived 
by  a  defendant  or  defendants  since  the  matter  would 
tend  to  go  to  the  essence  or  substance  of  the  trial;  was 
not  strictly  a  procedural  matter.     Briggs  vs.  U.  S.  , 
(6  Cir.   1955)  221  F.  2d  636,  639. 

It  is  appellant  Hadzima's  further  contention 
that  a  reasonable  doubt  now  exists  that  other  jurors  did 
not  know  of  the  Jarvis  and  Miller  contacts. 
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The  Trial  Judge  or  the  government, 
while  having  the  burden  of  proof  to  dispel  the  pre- 
sumption of  prejudice  neither  questioned  juror  Jarvis 
nor  juror  Miller  regarding  whether  either  or  both 
spoke  to  any  of  the  jurors  respecting  their  contacts 
with  third  persons.     The  other  jurors  were  not  ques- 
tioned whether  they  spoke  to  anyone  or  discussed  with 
anyone  the  matter  of  the  Jarvis  and  Miller  contacts; 
and  if  so,  what  effect  it  had  and  the  substance  of  such 
conversation.    Krogmann  vs.   U.  S. ,  (6  Cir.  1955) 
225  F.  2d  220,  228  (14). 

Particular  prejudice  was  created  against 
the  defendant  JOHN  W.  H  ADZ  IMA  regarding  the  men- 
tion by  Hefner  of  the  Humorous  incident;  referred  to 
in  the  Court's  opinion.    (Record  on  appeal  pages  40, 
41,  and  page  42).     Briggs  vs.  U.  S. ,  (6  Cir.   1955) 
221  F.  2d  636,  638,  639.    Hefner  said  she  did  men- 
tion the  so-called  humorous  incident;  Mrs.  Miller 
stated  she  did  not  recall  mentioning  it. 

This  is  to  certify  that  in  the  opinion  of 
counsel  the  foregoing  petition  for  rehearing  is  well 
founded  and  is  not  interposed  for  the  purpose  of  delay. 


HAROLD  P.  LASHER, 
Counsel  for  Appellant, 
JOHNW.   H  ADZ  IMA 
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WHEREFORE,  upon  the  foregoing  grounds, 
it  is  respectfully  urged  that  this  petition  for  a  rehear- 
ing be  granted  and  that  the  judgment  of  the  United 
States  District  Court,  Southern  District  of  California, 
Southern  Division,  be  upon  further  consideration 
reversed. 


Respectfully  submitted, 


HAROLD  P.   LASHER, 
Counsel  for  JOHN  W. 
HADZIMA. 
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APPELLANTS'  BRIEF 


JURISDICTIONAL  STATEMENT 
Statement  of  Facts 


Appellants  were  indicted  for  conspiracy  to 
violate  Section  545  of  Title  18,   United  States 
Code,    and  also  on  ten  substantive  counts  charg- 
ing violations  of  Section  545.     (T  3  -  20) 

The  pertinent  part  of  Section  545  of  Title  18, 
United  States  Code  reads: 

"545.     Smuggling  goods  into  the  United 
States.    --Whoever  knowingly  and  wilfully, 
with  intent  to  defraud  the  United  States, 
smuggles,   or  clandestinely  introduces  into 
the  United  States  any  merchandise  which 
should  have  been  invoiced,   or  makes  out 
or  passes,   or  attempts  to  pass,   through 
the  customhouse  any  false,   forged,   or 
fraudulent  invoice  or  other  document  or 
paper;    or 

Whoever  fraudulently  or  knowingly 
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imports  or  brings  into  the  United  States, 
any  merchandise  contrary  to  law,   or  re- 
ceives,  conceals,   buys,   sells,   or  in  any 
manner  facilitates  the  transportation, 
concealment,   or  sale  of  such  merchandise 
after  importation,   knowing  the  same  to 
have  been  imported  or  brought  into  the 
United  States  contrary  to  law-- 

Shall  be  fined  not  more  than  $5,  000.  00 
or  imprisoned  not  more  than  two  years,  or 
both. 

(62  Stat.    716,    18  U,  S,  C.   545) 


On  September  2,    1953,   a  motion  to  dismiss 
the  indictments  was  argued  and  denied  (T  79, 
95-117). 

Appellants  were  brought  to  trial.    The  trial 
court  dismissed  counts  2  to  7  inclusive  of  the 
substantive  counts.     The  Jury  rendered  a  verdict 
finding  all  of  the  appellants  guilty  of  conspiracy 
under  count  1.     Appellants,   Steiner,   Hadzima, 
Nicholas  Spicuzza,   Pursselley,   and  Todd  were 
found  guilty  on  all  four  of  the  remaining  sub- 
stantive counts.     Appellant,   Olive  Spicuzza, 
was  found  guilty  on  counts  8  and  9  of  the  sub- 
stantive counts.     Appellant,   Walker  was  found 
guilty  on  counts  10  and  11  of  the  substantive 
counts. 

Defendants  filed  a  motion  for  new  trial  (T  20) 
Said  motion  was  denied  (T  64). 

Notice  of  appeal  was  filed  (T  76).     Subsequent 
ly  a  designation  of  points  on  appeal  was  filed  (T7^ 

Appellant  John  Hadzima  has  substituted  a 
separate  counsel  to  represent  him  on  appeal. 
Therefore,   this  brief  is  submitted  on  behalf  of 
all  appellants  named  herein,   excepting  John 
Hadzima. 
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Jurisdiction  of  the  District  Court 

The  trial  court  had  the  jurisdiction  to  try  the 
alleged  offenses  charged  in  the  indictment. 

"--The  district  courts  of  the  United 
States  shall  have  original  jurisdiction, 
exclusive  of  the  courts  of  the  States,   of 
all  offenses  against  the  laws  of  the  United 
States.  " 

(62  Stat.    826,    18  U.  Sc  C.    3231) 


Appellants  deny  the  indictments  were  sufficient 
to  state  an  offense  against  the  United  States. 

Failure  of  the  indictment  to  state  an  offense 
voids  the  verdict  of  the  jury  and  sentence  and 
judgment  of  the  district  court.     It  does  not  effect 
the  power  of  the  district  court.     Therefore,   the 
district  court  had  jurisdiction  to  hear  the  case. 

Jurisdiction  of  the  Appellate  Court 

Section  1291  of  Title  28  of  the  United  States 
Code  vests  appellate  jurisdiction  in  the  courts 
of  appeals  of  all  final  decisions  of  the  district 
courts  of  the  United  States, 

The  indictments  (T  3  et.    seq.  )  constitute  the 
pleadings  necessary  to  prove  jurisdiction  and 
venue  in  the  district  court  hearing  the  matter. 

Questions  Involved  on  Appeal 

The  issues  presented  by  this  appeal  are: 

1).     May  appellants  be  charged  in  the  indict- 
ment and  convicted  of  felonies  under  a  general 
law  when  the  particular  acts  charged  are  mis- 
demeanors under  a  specific  law  ? 

2),     May  appellants  be  convicted  of  felonies 
based  on  an  indictment  which  charges  appellants 
committed  particular  acts  "contrary  to  law''  with- 
out stating  the  specific  law  appellants'  acts 
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contravened? 

3).     Does  the  term  "merchandise",   as  used 
in  Section  545,    Title  18,   United  States  Code, 
include  birds  of  the  psittacine  family? 

4).     Is  it  error  for  the  trial  court  to  refuse 
to  compel  the  prosecution  to  elect  which 
substantive  offense,   upon  which  they  had  offered 
evidence,   they  relied  upon  to  prove  the  specific 
charges  in  the  counts  of  the  indictment? 

5).     Were  the  appellants  prejudiced  and  de- 
prived of  a  fair  trial  by  the  fact  that  a  juror 
discussed  the  case  with  a  witness  subpoenaed 
by  the  government  outside  the  courtroom  during 
the  course  of  the  trial? 

Manner  in  which  Questions  on  Appeal 
were  Raised 

The  question  of  charging  a  felony  when  the 
act  was  a  misdemeanor  under  a  specific  law 
was  raised  in  a  motion  to  dismiss  the  iodictmem 
for  failure  to  state  an  offense  under  18  Uo  So  Co 
545  (T  95  et,   seq. ).     The  questions  of  failure  of 
the  indictment  to  state  the  specific  law  violated 
by  appellants'  acts  was  raised  in  the  same  motic 
attacking  the  sufficiency  of  the  indictment. 

The  question  of  whether  the  word  "merchandis 
includes  psittacine  birds  was  raised  in  said  moti 

The  question  of  electing  the  substantive  offenj 
relied  on  to  prove  the  counts  was  raised  as  on  a) 
native  motion  to  the  motion  to  dismiss  the  subst^ 
tive  counts  on  October  15,    1953  (T  35). 

The  question  of  misconduct  of  a  juror  deprivii 
appellants  of  a  fair  trial  was  raised  in  the  motioi 
for  a  new  trial  (T  20). 
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Statement  of  the  Case 

Appellants  were  convicted  of  conspiracy  to 
violate  Section  545  of  Title  18,   United  States 
Code„ 

Subsequent  to  the  jury's  verdict,   one  of  the 
counsel  for  appellant  received  information  of 
misconduct  by  a  juror.     Affidavits  alleging  said 
misconduct  were  filed  and  motion  for  a  new  trial 
submitted.     The  trial  court  determined  the  mis- 
conduct was  not  prejudicial.     Appellants  contend 
this  ruling  of  the  court  was  in  abuse  of  its  dis- 
cretion and  prejudicial  error. 

Both  before  and  after  trial  the  court  refused  to 
dismiss  the  indictment  and  ruled  that  the  indict- 
ment sufficiently  stated  the  offenses  charged  there- 
in.    The  court  concluded  that  regulations  of  an 
executive  department,  issued  pursuant  to  authority 
granted  by  statute,  were  not  of  equal  dignity  with 
the  statute  allegedly  violated  by  appellants.     There- 
fore,  the  court  reasoned  that  the  rule  that  one  can 
not  be  punished  under  a  general  law  when  his  act 
is  punishable  under  a  specific  law  was  not  appli- 
cable.    Appellants  contend  the  conclusion  of  the 
court  was  erroneous  and  prejudicial  i,  e,   the  i 

general  statute  under  which  they  were  prosecuted 
is  a  felony  while  the  specific  law  violated  by  their 
alleged  acts  makes  said  acts  misdemeanors. 

The  trial  court  held  the  Government  does  not 
have  to  elect  which  substantive  counts,  it  has 
offered  evidence  on,   upon  which  it  relies  to  prove 
the  offenses  charged.     Appellants  contend  failure 
to  grant  their  motion  to  compel  an  election  is 
prejudicial  error.     This  is  so,  for  without  an 
election,   some  jurors  may  rely  on  certain  evidence 
to  prove  a  specific  count,   other  jurors  on  other 
evidence  to  prove  the  same  counts    resulting  in  an 
apparently  unanimous  verdict  based  on  different 
evidence. 

The  court  ruled  that  the  indictment  stated  a 
sufficient  offense.     Appellants  contend  this  is 
error  in  that  the  term  "contrary  to  law"  without 
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stating  the  particular  law,   is  too  vague  and  un-l 
certain  to  state  an  offense. 

Appellants'  Specification  of  Errors 

The  following  errors  of  law  in  the  district 
court  are  specified  by  appellants  as  grounds  for 
reversal, 

1).     Conviction  and  sentencing  of  appellants 
under  the  provisions  of  Section  545  of  Title  18, 
United  States  Code,   when  the  offenses  charged 
were  punishable  as  misdemeanors  under  a  specif 

law,   i.e.   Section  271  of  Title  42,   United  States 
Code, 

2),     Conviction  of  appellants  of  offenses  set 
out  in  an  indictnient  charging  only  the  commissioi 

of  acts  "contrary  to  law"  without  stating  the 
specific  law  violated. 

3),     Conviction  of  appellants  for  importing, 
transporting  and  receiving  psittacine  birds  con- 
trary to  Section  545  ©f  Title  18,   United  States 
Code  when  said  psittacine  birds  are  not  "mer- 
chandise" within  the  meaning  ©f  the  word  as  used 
in  18  U„  So  Co    545. 

4).     The  district  court" s  denial  of  appellants" 
motion  to  compel  the  Government  to  elect  the  sub- 
stantive offenses^   on  which  evidence  was  offered, 
on  which  they  relied  to  prove  the  specific  charges 
set  out  in  the  indictment's  substantive  counts, 

5).     Refusal  of  the  district  court  to  grant 
appellant's  motion  for  new  trial  when  a  Juror  was 
guilty  of  misconduct  prejudicial  to  appellants. 
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ARGUMENT 

I. 

APPELLANTS  WERE  ERRONEOUSLY  CON- 
VICTED OF  VIOLATING  A  GENERAL  LAW, 
WHEN  A  SPECIFIC  LAW  CONTROLLED. 

Appellants  were  charged  with  conspiracy  to 
violate  both  paragraphs  of  Section  545  in  Count  I 
of  the  indictment  (T  2-14),     The  district  court 
dismissed  Counts  II,   III,   IV,   V,   VI  and  VII  of 
the  indictment  at  the  conclusion  of  testimony.  (T34 ). 
Count  Vin  of  the  indictment  charged  importation 
of  psittacine  birds  contrary  to  law  (T  18),     Count 
IX  charged  appellants  received,   concealed  and 
facilitated  the  transportation  and  concealment, 
after  importation  of  psittacine  birds,  knowing 
they  were  imported  contrary  to  law  (T  18-19). 
These  offenses  allegedly  took  place  April  3,    1952, 
Count  X  corresponded  to  Count  VIII  and  Count  XI 
to  Count  IX,   except  the  offenses  in  these  counts 
were  alleged  to  have  taken  place  September  22,    195^ 

All  four  of  these  substantive  counts  were  based 
on  the  second  paragraph  of  Section  545,   the  "contrar;; 
to  law"  section.     It  is  clear  that  the  two  paragraphs 
of  Section  545  define  two  distinct  and  separate 
offenses. 

Count  I  charges  a  conspiracy  to  violate  18  U,  S.  C, 
Section  545,   by  importing  pscittacine  birds  without 
invoicing  or  declaring  same  at  the  port  of  entry. 

To  require  the  appellants  to  declare  illegally  im-= 
ported  merchandise  violates  the  privilege  against 
self-incrimination.     It  is  a  demand  that  appellants 
admit  illegal  importation  or  be  punished  for  failure 
to  admit  illegal  importation.     To  compel  a  defandan 
to  admit  crime  A  or  be  punished  for  crime  B^   could 
not  be  the  intent  of  the  first  paragraph  of  Section  54 
Congress  intended  to  compel  the  declaration  of 
legally  imported  merchandise.     This  is  borne  out 
by  the  addition  of  the  second  paragraph  punishing 
importation  of  illegal  merchandise.     The  indict- 
ment does  not  charge  a  conspiracy  to  violate  any 


other  law.     Thus,   no  offense  is  charged    unless 
it  is  unlawful  to  import  pscittacine  birds  under 
Section  545  of  Title  18,   U.  S.  C.  .  , 

■I 
It    is  a  general  proposition  of  law  that  where  a 
specific  law  punishes  a  particular  offense,   an  ac- 
cused must  be  punished  under  that  specific  law 
rather  than  a  general  law  covering  the  same  act, 
especially  if  the  specific  provides  a  lesser  penaltj 
than  the  general.     The  specific  controls  the  gener 
See  United  States  v.    Yuginovich,    256  U.  So   450, 
41  S.    Ct.    55,    65  L.    Ed.    1043  U920);    United  State 
V.    Mueller,    178  F.   2d  593  (5th  Cir.    1950);    PalS 
V.   United  States,    112  F.   2d  922  (1st  Cir.    1940).     ^ 

The  offenses  allegedly  committed  by  appellants 
are  punished  by  specific  laws  prohibiting  impor- 
tation of  pscittacine  birds.  _ 

I 

Section  264  of  Title  42,   United  States  Code, 
authorizes  the  Surgeon  General  to  pass  regulation! 
to  prevent  introduction  of  communicable  diseases 
into  the  United  States. 


I 


Section  264  provides: 

"(a)    The  Surgeon  General.  .  .  is  auth- 
orized to  make  and  enforce  such  regulations 
as  in  his  judgment  are  necessary  to  prevent 
the  introduction,    ...   of  comnmunicable 
diseases  from  foreign  countries  into  the 
States  or  possessions.    ..." 

Pursuant  to  these  powers  vested  in  him  by 
Congress,   the  following  regulation  was  put  into 
force  and  effect: 

"(b)    .  .  .   pscittacine  birds  shall  not  be 
brought  into  the  continental  United  States.  .  .  " 
(Sect.    71.  152  (b)  of  Title  42,   United  States 
Code  of  Federal  Regulations) 

Since  the  above  regulation  is  pursuant  to  42  U.  S,  C 
264,   it  is  specifically  punished  by  the  terms  of 
Section  271  of  Title  42,   United  States  Code. 


^ 


42  UoSo  Co   Section  271  provides; 

"Ca)  Any  person  who  violates  any 
regulation  prescribed  under  „  . «   this  title, 
,  .  .  shall  be  punished  by  a  fine  of  not  more 
than  $1,  000,  00  or  by  imprisonment  for 
not  more  than  one  year,   or  both»  " 

Thus  importation  of  pscittacine  birds  is  prohibited 
and  punished  by  a  specific  law.     If  the  regulation  is 
not  equal  to  a  statute  prohibiting  importation  it  is 
not  law.     The  result  would  be  importation  of 
pscittacine  birds  would  not  be  contrary  to  law  under 
the  second  paragraph  of  Section  545  of  Title  18 
Uo  So  Co  and  none  of  the  substantive  counts  in  the 
indictment  state  an  offense.     If  the  regulation  pro- 
hibiting importation  is  law,   then  importation  is 
punishable  as  a  misdemeanor  under  specific  law 
and  it  was  error  to  convict  and  sentence  appellants 
under  Section  545,     Curione  v.  United  States,    11  F„ 
2d  471  (2d  Cir,    1926])  held  that  the  bribery  o!a 
customs  official  under  the  Tarriff  Act  was  misde- 
meanor though  made  a  felony  under  a  general 
bribery  section.     See  ale©  United  States  Vo   Reedj. 
274  Fed,   724  (D,  C,   N,  Y,    192 IK     Therefore  it 
was  error  to  convict  and  sentence  appellants  under 
the  general  smuggling  law  of  18  Uo  So  C„   545  when 
the  exact  offenses  alleged  in  the  indictment  were 
punishable  under  the  specific  laws  of  Sections  264 
and  271  of  Title  42,   United  States  Code, 

Further^   evidence  of  Congressional  intent  to 
control  the  offense  under  the  particular  law  and 
not  the  general  is  shown  by  the  dates  of  amend- 
ment.    Section  271  of  Title  42  U,  So  Co   was  amended 
June  25,    1948  fChap,    646,   Sec,    1,    62  Stat,  909), 
Section  71,  152  of  Title  42,   Co  F„  Ro  was  amended 
November  15,    1952  (16  Fo  Ro    11604),     18  Uo  So  Co 
545  was  amended  June  25,    1948  (C,    645,   Sec,    1, 
625  Stat,   716),     It  is  based  on  and  substantially 
the  same  as  former  Section  1593  of  Title  19,  June  11 
1930,   (C,   497,    Title  IV,   Sec,    593,   46  Stat,    751). 
Thus  Congress  must  be  presumed  to  have  been 
aware  of  the  effect  of  their  later  amendements  of 
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42  U.  S.  C.   271,   i.  e.   to  control  the  general  pro-  _ 
visions  of  18  U.  S.  C.   545,   since  the  more  recent 
statute  on  the  same  subject  repeals  prior  ones 
to  the  extent  they  cover  the  same  subject. 

Where  the  offense,   as  here,   is  a  misdemeanoi 
by  a  specific  law,   it  can  not  be  punished  as  a 
felony  under  the  conspiracy  statute.     Title  18 
U.  S.  C. ,   Section  371  provides  in  part: 

"if,   however,   the  offense  the  com- 
mission of  which  is  the  object  of  the 
conspiracy,   is  a  misdemeanor  only, 
the  punishment  for  such  conspiracy 
shall  not  exceed  the  maximum  punish- 
ment provided  for  such  misdemeanor.  " 

The  indictment  was  challenged  for  onlyallegini 
offenses  under  18  U,  S.  C.  545.  The  court  errone 
ously  denied  appellants'  motion  to  dismiss.  CT97- 


IL 

THE  INDICTMENT  DID  NOT  STATE  A  PUNISH- 
ABLE OFFENSE  IN  ALLEGING  ONLY  THAT 
ACTS  CHARGED  WERE  CONTRARY  TO  LAW. 


I 


Counts  VIII,  IX,   Xand  XI  of  the  indictment  alle 
various  acts  of  the  appellants  to  be  "contrary  to  h 
The  counts  are  couched  in  the  terms  of  18  U,  S.  C, 
545.     No  law  is  specified  in  the  indictment  to  have 
been  contravened.     Such  an  indictment  states  no 
offense.     It  is  fatally  defective  for  vaugness  and 
uncertainty. 

In  Babb  v.   United  States,   218  F.   2d  538  (5th  Ci 
1955) ,   the  indictment  charged  that  the  defendants 
had  knowingly,   wilfully  and  fraudulently  concealed 
transported,   and  facilitated  the  transportation  of  „ 
certain  merchandise,   to  wit:    approximately  eight| 
head  of  cattle,   after  importation,   each  knowing 
the  same  to  have  been  imported  and  broight  into 
the  United  States  contrary  to  law.     The  Babb  in- 
dictment,  like  the  one  in  this  case,   failed  to  spect 
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any  law  contravened.     In  a  unanimous  opinion 
the  Court  of  Appeals  reversed  the  conviction 
and  held  that  the  indictment  was  totally  defect- 
ive. 

In  Keck  v.   United  States,    172  U.  S.   434, 
19  S.   Ct.   254,   43  L.   Ed.   505  (1898),  the  in- 
dictment charged  importation  of  diamonds 
contrary  to  law.     The  Supreme  Court  held  a 
charge  of  importing  and  bringing  into  the 
United  States  was  vague  and  since  it  was  not 
illegal  per  se  to  import  merchandise  and  only 
illegal  under  specific  statutes  it  did  not  convey 
the  necessary  information  to  the  defendant. 

In  appellants'  case  the  importation  of 
psittacine  birds  is  not  illegal  per  se.     42  C.  F.  R. 
71.  152  (b)  (1)(2)  provide  for  tTielawful  impor- 
tation of  such  birds  under  certain  conditions.   It 
is  only  illegal  to  import  psittacine  birds  under 
the  specific  sections  of  42  C.  F.  R.   71.  152 
passed  pursuant  to  42  U.  S,  C.   264, 

See  also  United  States  v.   Hess,    124  U.  S. 
483,   85  S.   Ct.   571,    31  L.    Ed.    516  (1887). 

Appellants  respectfully  submit  that  all  of  the 
substantive  counts  in  the  indictment  were  fatally 
defective  and  the  judgment  imposed  by  the  court 
below  on  said  counts  should  be  set  aside. 

THE  TERM  "MERCHANDISE",   AS  USED  IN 
SECTION  545,    TITLE  18  UNITED  STATES 
CODE,    DOES  NOT  INCLUDE  BIRDS  OF  THE 
PSITTACINE  FAMILY,  AND  THEREFORE 
THE  INDICTMENT  DOES  NOT  STATE  ANY 
OFFENSE  UNDER  SECTION  545,    TITLE  18 
UNITED  STATES  CODE,    OR  THE  OFFENSE 
OF  CONSPIRACY  TO  VIOLATE  SAID  SECTION. 

Count  I  of  the  indictment  charges  one  con- 
spiracy between  all  the  appellants  to  violate 
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a  specific  statute,  i.  e.   Section  545  of  Title  18 
U.  S.  C.  .     The  indictment  nowhere  charges  a 
conspiracy  to  violate  any  other  law.  _ 

Counts  VIII  to  XI  inclusive  of  the  indictment 
charge  separate  violations  of  Section  545  of 
Title  18  U.  S,  C.   in  that  appellants  are  alleged 
to  have  imported  and  transported  psittacine 
birds  contrary  to  law.    The  indictment  nowhere 
charges  a  violation  of  any  other  law.     There- 
fore,  it  is  respectfully  submitted  that  if 
psittacine  birds  are  not  merchandise  within 
the  meaning  of  18  U,  S.  C.    545,   then  no  count 
in  the  indictment  states  an  offense  against  the 
United  States. 

Where  a  specific  law  deals  with  the  imported 
articles,  those  articles  are  no  longer  "merchan- 
dise" as  that  term  is  used  in  18  U.  S,  Co   545. 

Palmero  V.   United  States,    112  F.   2d  922, 
(1st  Cir.    1940). 

In  United  States  v.    Mueller     178  F.   2d  593, 
(5th  Cir.    1950),   the  court  held  that  a  specific 
statute  concerning  importation  of  lottery  tickets 
precluded  the  inclusion  of  these  articles  within 
the  definition  of  the  term  "merchandise". 

In  the  instant  case  specific  laws  deal  with 
psittacine  birds  and  their  importation,   there- 
fore,   they  are  not  "merchandise"  within  the 
meaning  of  18  U.  S.  C,    545. 

The  merchandise  dealt  with  in  the  specific 
statute  is  presumed  withdrawn  from  the  general 
statute  by  legislative  intent. 

Appellants  respectfully  submit  that  the  in- 
dictment failed  to  state  any  offense  against  the 
laws  of  the  United  States. 
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IV. 


THE  COURT  FAILED  TO  COMPEL  THE 
GOVERNMENT  TO  ELECT  WHICH  OF  THE 
MANY  SUBSTANTIVE  OFFENSES  UPON 
WHICH  EVIDENCE  HAD  BEEN  OFFERED 
THEY  RELIED  UPON  TO  PROVE  THE 
SPECIFIC  CHARGES  IN  ALL  OF  THE  COUNTS 
OF  THE  INDICTMENT. 

Count  I  of  the  indictment  charges  a  conspiracy 
to  commit  three  unlawful  acts. 

1).     Conspiracy  to  import  psittacine  birds 
which  should  have  been  invoiced. 

2).     Conspiracy  to  import  psittacine  birds 
contrary  to  law. 

3).     Conspiracy  to  conceal  and  transport 
psittacine  birds  which  had  been  imported 
contrary  to  law. 

Counts  VIII,   IX,   X  and  XI  in  the  indictment 
charged  offenses  on  April  3,    1952,   and 
September  22,   1952.    In  the  course  of  the  trial 
a  great  number  of  witnesses  testified  .     Their 
testimony  covered  a  great  many  different  periods 
of  time.     It  touched  on  a  great  number  of  trans- 
actions allegedly  engaged  in  by  the  appellants. 
The  trial  consumed  a  great  deal  of  time. 

Appellants  have  included  a  large  amount  of 
testimony  in  the  record.     The  purpose  is  to 
show  the  large  number  of  offenses  on  which 
the  Government  introduced  testimony.     Note 
that  no  specific  dates  are  given  as  to  the  comi- 
mission  of  the  offenses.    Thus,   different  Jurors 
could  rely  on  different  offenses  to  sustain  their 
verdict  of  guilty  on  the  substantive  counts.     A 
motion  to  compel  an  election  was  reasonably 
presented.     The  trial  judge  concluded  that 
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since  the  motion  was  made  after  the  government 
rested  it  came  too  late  (T  36).     The  trial  judge 
felt  the  motion  presented  was  not  clearly    shown 
to  be  one  demanding  an  election. 

The  motion  was  not  made  too  late.     The  • 

motion  may  be  made  at  the  close  of  the  evidence, 
Thomas  y.    Hudspeth,    127  F.    2d  976,    978  (10th 
Cir.    1942).     The  words  quoted  in  the  court's 
opinion  clearly  show  the  nature  of  the  motion 
made. 

"...  I  will  make  a  sole  motion  at 
this  time  to  compel  the  government 
to  elect,   if  any,   offenses  they  choose 
to  rely  as  far  as  the  substantive  counts 
are  concerned.  "    (T  35) 

The  obvious  reason  for  the  rule  is  that,   if  no 
election  is  made  and  the  jury  is  not  otherwise 
informed  as  to  which  of  the  offenses,   as  to  which 
evidence  has  been  introduced,   is  the  offense  for 
which  the  defendant  is  on  trial,  a  conviction 
might  result  if  some  of  the  jurors  based  their 
verdict  upon  the  evidence  of  one  of  the  offenses 
and  the  remainder  of  the  jury  based  their  ver- 
dict upon  the  evidence  as  to  a  different  offense 
shown  by  the  evidence  and  the  result  would  be  a 
verdict  apparently  unanimous,  when  in  fact  it 
was  not.     See  People  V.   Williams,    133  Cal.    165, 
65  Pac.    323  (1901).     The  reasoning  of  state 
courts  on  the  rule  is  persuasive  and  the  rule  is 
recognized  in  federal  criminal  law,   Thomas  v. 
Hudspeth,    127  F.   2d  976  (10th  Cir.    1942). 


IV. 

THE  APPELLANTS  WERE  SUBSTANTIALLY 
PREJUDICED  AND  DEPRIVED  OF  A  FAIR 
TRIAL  BY  REASON  OF  THE  FACT  THAT  A 
JUROR  COMMITTED  MISCONDUCT  BY  DIS- 
CUSSING THE  CASE  WITH  A  WITNESS  SUB- 
POENAED BY  THE  GOVERNMENT  OUTSIDE 
THE  COURTROOM  DURING  THE  COURSE  OF 
THE  TRIAL. 

Appellants  filed  a  motion  for  a  new  trial.  One 
of  the  grounds  for  a  new  trial  was  misconduct  by 
a  juror  (T  20). 

The  evidence  showed  that  witness  subpoenaed 
by  the  Government  twice  contacted  a  juror.   That 
they  spent  considerable  time  together  (T  717). 
They  went  to  lunch  together  (T  727).    The  witness 
visited  the  juror  in  her  home  (T  739).     Another 
suspicious  circumstance  was  the  fact  that  the 
witness  made  several  attempts  to  contact  the 
juror  prior  to  their  first  conversation  (T  738). 
Both  the  juror  and  witness  admitted  that  there 
was  some  discussion  of  the  case  (T  699-746).  All 
of  these  events  took  place  during  the  course  of  the 
trial  and  outside  the  presence  of  the  court. 

United  States  v.   Marine,   84  Fed.   Supp.   785, 
(D.  Del.   1848)  is  a  case  close  in  point.     There 
a  government  witness  and  juror  had  lunch  to- 
gether on  three  successive  days.     The  court 
stated: 

"The  number  of  times  juror  Number 
7  and  Flounders  fraternized  in  the  absence 
of  previous  acquaintance  or  any  apparent 
mutual  bond  is  sufficient  to  raise  suspicious 
implication". . . 

"It  is  unnecessary  to  make  a  finding 
whether  the  case  was  actually  discussed.    It 
is  sufficient  that  the  discussion  approached 
the  subject  matter  of  the  case  much  more 
closely  than  the  juror  wished  to  admit." 
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"it  would  be  impossible  in  most 
cases  by  the  very  nature  of  things  to  prove 
actual  misconduct  or  that  the  case  was  dis- 
cussed.    What  influences  a  particular  juror 
necessarily  must  be  vague  and  indefinite.  " 
(  P.  787) 


The  improper  contacts  raised  the  presumption 
of  prejudice  to  appellants,   Wheaton  v.   United 
States,    133  F.   2d  522,    527  (8th  Cir.    1943). 


See  also: 

Mattox  V    United  States,    146  U.  S.    140(1892). 
Ryan  V.    United  States,    191  F  2d  779,   (D.  C. 

Cir.    1951).  ~ 

Stone  V.   United  States,    113  F.   2d  70  (6th  Cir. 

TMUl ~ 

Sunderland  v.   United  States,    19  F.   2d  202, 

(8th  Cir.    1927). "" — ~" 

United  States  v.   Rakes,   74  Fed.   Supp.   645, 
(E.D.  Va.   1947).     


j 


I 


The  trial  court  examined  the  juror  and  con- 
tacting witness  under  oath  (T  698  et.   seq. )    From 
the  testimony  of  these  persons  and  the  trial  judgei 
conclusions  as  to  their  credibility  it  was  ruled 
that  there  was  no  prejudice  (T  45).     However,   no 
notice  is  paid  to  the  fact  that  the  first  contact  took 
place  October  8,    1953.     The  court's  examination 
was  not  made  until  October  29,    1953.     In  this 
length  of  time  the  parties  might  agree  on  a  story. 
The  juror's  testimony  indicates  knowledge  that 
to  talk  to  a  witness  was  improper.  (T  730).     The 
juror  testified  that  her  deliberations  were  not 
effected  and  she  was  not  prejudiced  or  influenced. 
However,   no  one  is  naive  enough  to  expect  a  juror 
to  testify  that  she  was  influenced  or  prejudiced  by 
such  remarks.     Her  testimony  is  self  serving. 
Any  contrary  admissions  would  be  implicating.       i 

Note  that  the  witness  corroborated  testimony 
of  a  Government  witness.     Oscar  Jones  testified 


-17- 

he  made  delivery  of  birds  to  appellants.     He  testi- 
fied he  (Jones)  delivered  birds  to  Hefner  (T  542). 
Hefner  was  the  witness  who  contacted  Mrs.    Miller, 
the  juror.     Hefner  testified  he  told  the  juror  that 
Jone's  testimony  on  delivery  of  birds  to  him 
(Hefner)  was  true  (T  718-719).     Mrs.    Miller 
testified  that  Hefner's  extra-judicial  statements 
gave  her  the  impression  Jone's  testimony  was 
true  (T  744).     The  result  was  corroboration  of  a 
principal  witness's  testimony.     It  is  hard  to  con- 
ceive of  a  more  prejudicial  error.     If  the  juror 
received  the  impression  part  of  Jone's  testimony 
was  true,   the  inference  arises  that  the  juror  be- 
lieved the  whole  of  said  testimony  to  be  true.     The 
testimony  of  Jones  was  related  to  a  number  of 
substantive  offenses,   as  well  as  overt  acts  indicating 
a  conspiracy  (T  493-555). 

The  failure  of  the  juror  to  inform  the  trial  court 
of  the  incident  when  it  happened  is  an  indication  of 
guilty  knowledge.     Certainly  the  juror  knew  of  the 
impropriety  of  the  acts,   why  else  would  she  be 
"scared  to  death"  when  questioned  about  the  events 
(T  732),     The  juror's  explanation  that  it  resulted 
from  stupidity  doesn't  overcome  the  presumption 
of  prejudice.     To  so  hold  is  to  destroy  the  heart 
of  Anglo-American  justice,   the  jury  system. 

It  is  within  the  discretion  of  the  trial  court  to 
decide  if  the  misconduct  was  prejudicial.    But, 
this  discretion  is  narrowly  confined  by  the  need 
to  maintain  the  sanctity  of  the  jury  system.     The 
presumption  of  prejudice  to  defendants  in  a  crim- 
inal case  should  not  be  lightly  laid  aside.    To  do 
so  is  to  deprive  defendants  of  their  basic  safe- 
guard. 

The  court  should  consider  the  juror's  mis- 
conduct as  prejudicial  to  appellants.     In  a  criminal 
prosecution  all  doubts  should  be  resolved  in  favor 
of  a  defendant.     To  overcome  the  presumption  of 
prejudice,   the  Government  must  prove  beyond  a 
reasonable  doubt  that  the  misconduct  was  of  no 
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effect.     Certainly  there  is  more  than  a  reasonabli 
doubt  when  the  effect  of  the  misconduct  was  to 
corroborate  the  testimony  of  a  key  witness  for  th| 
prosecution. 

The  possibility  of  prejudice  was  great  in  the 
case.     The  trial  was  long.     There  were  a  large 
number  of  defendants.     The  offenses  charged  wen 
many.     The  evidence  was  voluminous.    In  light  of 
these  facts  it  would  be  difficult  to  say  that  the 
misconduct  was  not  prejudicial. 

V. 

CONCLUSION 

The  appellants  specify  five  separate  grounds 
for  reversal  of  their  convictions.     Any  one  of 
the  errors,   standing  alone,   compels  a  reversal, 
Any  one  of  the  errors  was  prejudicial. 

An  indictment  failing  to  state  an  offense  forces 
the  defendants  to  trial  without  a  proper  chance  to 
prepare  a  defense. 

Conviction  of  a  felony  under  a  general  law,  whei 
a  specific  law  makes  the  offense  a  misdenieanor 
results  in  greater  punishment  than  is  specified. 

Failure  to  compel  the  Government  to  elect  whicl 
evidence  they  chose  to  rely  upon  to  prove  the 
offenses  charged  in  the  indictment  deprived  the 
appellants  of  their  right  to  a  unanimous  verdict  on 
each  particular  offense. 

Conviction  under  a  statute  not  covering  the 
alleged  offense  is  void. 

Misconduct  of  a  juror  deprived  appellants  of 
their  right  to  trial  by  an  impartial  jury. 
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It  is  respectfully  submitted  that  this  Honorable 
Court  should  reverse  the  convictions  of  all 
appellants  on  all  counts. 


Respectfully  submitted, 
CUFFORD  L.   DUKE,    JR. 

Attorney  for  Appellants: 

FredW.   Steiner 

Roy  Pursselley 
Nicholas  Spicuzza 
Olive  Spicuzza 
George  Todd    and 
Charles  Walker. 
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IN  THE 

UNITED  STATES  COURT  OF  APPEALS 

FOR  THE  NINTH  CIRCUIT 


FRED  STEINER,  et  al.  , 


vs. 


UNITED  STATES  OF  AMERICA, 


Appellants , 


Appellee, 


APPELLANT'S  BRIEF 


JURISDICTIONAL  STATEMENT 


Statement  of  Facts 


Appellants  were  indicted  for  conspiracy  to 
violate  Section  545  of  Title  18,  United  States   Code, 
and  also  on  ten  substantive  counts  charging  vio- 
lations of  Section  545.   (T  3-20) 

The  pertinent  part  of  Section  545  of  Title 
18,  United  States  Code  reads: 

"545.   Smuggling  goods  into  the  United 
States.  --Whoever  knowingly  and  wilfully  , 
with  intent  to  defraud  the  United  States  , 
smuggles,  or  clandestinely  introduces 
into  the  United  States  any  merchandise  which 
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should  have  been  invoiced,  or  makes  out  or 
passes,  or  attempts  to  pass,  through  the 
customhouse  any  false,  forged,  or  fraudu- 
lent invoice  or  other  document  or  paper; 
or 

Whoever  fraudulently  or  knowingly 
imports  or  brings  into  the  United  States, 
any  merchandise  contrary  to  law,  or  re- 
ceives, conceals,  buys,  sells,  or  in  any 
manner  facilitates  the  transportation,  con- 
cealment, or  sale  of  such  merchandise 
after  importation,  knowing  the  same  to 
have  been  imported  or  brought  into  the 
United  States  contrary  to  law — 

Shall  be  fined  not  more  than  $5,000.00 
or  imprisoned  not  more  than  two  years,  or 
both. 

(62  Stat.   716,   18  U.  S.  C.  545) 

On  September  2,  1953,  a  motion  to  dismiss 
the  Indictments  was  argued  and  denied  (T79,  95-117), 

Appellants  were  brought  to  trial.   The  trial 
court  dismissed  counts  2  to  7  inclusive  of  the  sub- 
stantive counts.   The  jury  rendered  a  verdict  find- 
ing all  of  the  appellants  guilty  of  conspiracy  under 
count  1.  Appellants,  Steiner,  Hadzima,  Nicholas 
Spicuzza,   Pursselley,  and  Todd  were  found  guilty 
on  all  four  of  the  remaining  substantive  counts. 
Appellant,  Olive  Spicuzza,  was  found  guilty  on 
counts  8  and  9  of  the  substantive  counts.  Appellant, 
Walker  was  found  guilty  on  counts  10  and  11  of  the 
substantive  countp. 
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Defendants  filed  a  motion  for  new  trial  (T20), 
Said  motion  was  denied  (T64),. 

Notice  of  appeal  was  filed  (T76)o  Subsequent- 
ly a  designation  of  points  on  appeal  was  filed  (T748). 

Appellant  John  Hadzima  has  substituted  a 
separate  counsel  to  represent  him  on  appeal.  There- 
fore, this  brief  is  submitted  on  behalf  of  John  Had- 
zima. 

Jurisdiction  of  the  District  Court 


The  trial  court  had  the  jurisdiction  to  try 
the  alleged  offenses  charged  in  the  indictment. 

" —   The  district  courts  of  the  United  States 
shall  have  original  jurisdiction,  exclusive 
of  the  courts  of  the  States,  of  all  offenses 
against  the  laws  of  the  United  States.  " 
(62  Stat.   826,   18  U.  S.  C.   3231) 

Appellants  deny  the  indictments  were  suf- 
ficient to  state  an  offense  against  the  United  States. 

Failure  of  the  indictment  to  state  an  offense 
voids  the  verdict  of  the  jury  and  sentence  and  judg- 
ment of  the  district  court.   It  does  not  effect  the  power 
of  the  district  court.   Therefore,  the  district  court 
had  jurisdiction  to  hear  the  case. 

Jurisdiction  of  the  Appellate  Court 

Section  1291  of  Title  28  of  the  United  States 
Code  vests  appellate  jurisdiction  in  the  courts  of 
appeals  of  all  final  decisions  of  the  district  courts  of 
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the  United  States. 

The  indictments  (T  3  et.  seq. )  constitute  the 
pleadings  necessary  to  prove  jurisdiction  and  venue 
in  the  district  court  hearing  the  matter. 

Questions  Involved  on  Appeal 

The  issues  presented  by  this  appeal  are: 

1).  May  appellants  be  charged  in  the  indict- 
ment and  convicted  of  felonies  under  a  general  law 
when  the  particular  acts  charged  are  misdemeanors 
under  a  specific  law? 

2).  May  appellants  be  convicted  of  felonies 
based  on  an  indictment  which  charges  appellants 
committed  particular  acts  "contrary  to  law"  with- 
out stating  the  specific  law  appellants'  acts  con- 
travened? 

3).  Does  the  term  "merchandise",  as  used 
in  Section  545,  Title  18,  United  States  Code,  include 
birds  of  the  psittacine  family? 

4).  Is  it  error  for  the  trial  court  to  refuse 
to  compel  the  prosecution  to  elect  which  substantive 
offense,  upon  which  they  had  offered  evidence,  they 
relied  upon  to  prove  the  specific  charges  in  the  counts 
of  the  indictment? 

5).  Were  the  appellants  prejudiced  and  de- 
prived of  a  fair  trial  by  the  fact  that  a  juror  dis- 
cussed the  case  with  a  witness  subpoenaed  by  the 
government  outside  the  courtroom  during  the  course 
of  the  trial? 
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Manner  in  which  Questions  on  Appeal 
were  Raised 

The  question  of  chai^ng  a  felony  when  the 
act  was  a  misdemeanor  under  a  specific  law  was 
raised  in  a  motion  to  dismiss  the  indictment  for 
failure  to  state  an  offense  under  18  U.  S.  Code 
545(T95  et  seq.).  The  questions  of  failure  of  the  in- 
dictment to  state  the  specific  law  violated  by  ap- 
pellants* acts  was  raised  in  the  same  motion  at- 
tacking the  sufficiency  of  the  indictment. 

The  question  of  whether  the  word  "mer- 
chandise" includes  Psittacine  birds  was  raised  in 
said  motion. 

The  question  of  electing  the  substantive 
offenses  relied  on  to  prove  the  counts  was  raised 
as  an  alternative  motion  to  the  motion  to  dismiss 
the  substantive  counts  on  October  15,  1953  (T35). 

The  question  of  misconduct  of  a  Juror 
depriving  appellants  of  a  fair  trial  was  raised  in 
the  motion  for  a  new  trial  (T20), 

Statement  of  the  Case 

Appellants  were  convicted  of  conspiracy 
to  violate  Section  545  of  Title  18,  United  States  Code. 

Subsequent  to  the  jury's  verdict,  one  of 
the  counsel  for  appellant  received  information  of 
misconduct  by  a  juror.  Affidavits  alleging  said 
misconduct  were  filed  and  motion  for  a  new  trial 
submitted.  The  trial  court  determined  the  mis  - 
conduct  was  not  prejudicial.  Appellants  contend 
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this  ruling  of  the  court  was  in  abuse  of  its  dis- 
cretion and  prejudicial  error. 

Both  before  and  after  trial  the  court  refused 
to  dismiss  the  indictment  and  ruled  that  the  indict  - 
ment  sufficiently  stated  the  offenses  charged  there  - 
in.   The  court  concluded  that  reflations  of  an  execu- 
tive department,  issued  pursuant  to  authority  grant- 
ed by  statute,  were  not  of  equal  dignity  with  the 
statute  allegedly  violated  by  appellants.   Therefore, 
the  court  reasoned  that  the  rule  that  one  cannot  be 
punished  under  a  general  law  when  his  act  is  punish- 
able under  a  specific  law  was  not  applicable.    Ap- 
pellants contend  the  conclusion  of  the  court  was  er- 
roneous and  prejudicial  i.  e.  the  general  statute 
under  which  they  were  prosecuted  is  a  felony  while 
the  specific  law  violated  by  their  alleged  acts  makes 
said  acts  misdemeanors. 

The  trial  court  held  the  Government  does 
not  have  to  elect  which  substantive  counts,  it  has 
offered  evidence  on,  upon  which  it  relies  to  prove 
the  offenses  charged.  Appellants  contend  failure  to 
grant  their  motion  to  compel  an  election  is  pre- 
judicial error.   This  is  so,  for  without  an  election, 
some  jurors  may  rely  on  certain  evidence  to  prove 
a  specific  count,  other  jurors  on  other  evidence  to 
prove  the  same  count;  resulting  in  an  apparently 
unanimous  verdict  based  on  different  evidence. 

The  court  ruled  that  the  indictment  stated 
a  sufficient  offense.  Appellants  contend  this  is  er- 
ror in  that  the  term  "contrary  to  law"  without  stat- 
ing the  particular  law,  is  too  vague  and  uncertain 
to  state  an  offense. 
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Appellants'  Specification  of  Errors 

The  following  errors  of  law  in  the  district 
court  are  specified  by  appellants  as  grounds  for  re- 
versal. 

1).   Conviction  and  sentencing  of  appellants 
under  the  provisions  of  Section  545  of  Title  18,  United 
States  Code,  when  the  offenses  charged  were  punish- 
able as  misdemeanors  under  a  specific  law,  i.  e.  Sec- 
tion 271  of  Title  42,  United  States  Code;  Sections  42 
and  43  of  Title  18,  United  States  Code, 

2).   Conviction  of  appellants  of  offenses  set 
out  in  an  indictment  charging  only  the  commission  of 
acts  "contrary  to  law"  without  stating  the  specific 
law  violated. 

3).   Conviction  of  appellants  for  importing, 

transporting  and  receiving  psittacine  birds  contrary 

to  Section  545  of  Title  18,  United  States  Code  when 

said  psittacine  birds  are  not  "merchandise"  within 

the  meaning  of  the  word  as  used  in  18  U.  S.  C.  545. 

4)„   The  district  court's  denial  of  appellants' 
motion  to  compel  the  Government  to  elect  the  sub- 
stantive offenses,  on  which  evidence  was  offered,  on 
which  they  relied  to  prove  the  specific  charges  set  out 
in  the  indictment's  substantive  counts. 

5).  Refusal  of  the  district  court  to  grant 
appellant's  motion  for  new  trial  when  a  juror  was 
guilty  of  misconduct  prejudicial  to  appellants. 
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ARGUMENT 


APPELLANTS  WERE  ERRONEOUSLY  CONVICTED 
OF  VIOLATING  A  GENERAL  LAW,  WHEN  A  SPE  - 
CIFIC  LAW  CONTROLLED. 


m 


THE  TERM  "MERCHANDISE",  AS  USED  IN  SEC  - 
TION  545,  TITLE  18,  UNITED  STATES  CODE,  DOES 
NOT  INCLUDE  BIRDS  OF  THE  PSITTACINE  FAMILY, 
AND  THEREFORE  THE  INDICTMENT  DOES  NOT 
STATE  ANY  OFFENSE  UNDER  SECTION  545,  TITLE 
18,  UNITED  STATES  CODE,  OR  THE  OFFENSE  OF 
CONSPIRACY  TO  VIOLATE  SAID  SECTION. 

Appellants  were  charged  with  conspiracy  to 
violate  both  paragraphs  of  Section  545,  Title  18,  U.  S. 
Code  in  Count  I  of  the  indictment  (T2-14)  alleging 
the  importation  of  Psittacine  birds  which  should  have 
been  invoiced;  importation  of  psittacine  birds  con- 
trary to  law;  and  the  concealing  and  transporting  of 
psittacine  birds  which^had  been  imported  contrary 
to  law.    Four  substantive  counts,  VHI,  IX,  X,  and 
XI,  charged  appellants  with  violating  Section  545 , 
Title  18,  U.S.  Code,  that  of  importation,  and  with 
receiving  and  concealing  after  importation,  psit- 
tacine birds. 

Title  18,  U.S.  Code,  Section  545  is  a  gener- 
al statute  and  deals  with  any  merchandise.  However, 
it  generally  follows  that  where  a  specific  statute  deals 
with  a  "specified  article",  that  article  is  no  longer 
merchandise  within  the  provisions  of  Section  545  , 
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Title  18  U.S.  Code,  the  specific  law  controlling  the 
general  law,  and  this  being  the  case  where  Congress 
so  intended.   Palmero  v.  U.  S.  ,  112  F.   2d  922  (1st 
Cir.  1940),  U.S.  v,   Mueller,  178  F.  2d  593  (5th  Cir. 
1950). 

With  respect  to  Psittacine  birds.  Section 
264  Title  42,    U.S.  Code  authorizes  the  Surgeon 
General  to  pass  regulations  to  prevent  introduction 
of  communicable  diseases  into  the  United  States. 
The  regulation  passed  by  the  Surgeon  General 
(Sec.   71.  152  (b)  of  Title  42  U.  S.  Code  Fed.  Regs. ) 
states  in  part  ". .  .  Psittacine  birds  shall  not  be 
brought  into  the  continental  United  States.  " 

The  question  whether  such  regulation 
affected  the  general  statute  of  which  the  defendant 
was  charged,  that  of  violating  Section  545  Title  18 
U.  S.  Code,   was  before  this  Circuit  in  somewhat  a 
similar  matter  in  the  Murray  v.  U.  S.   Case,  217 
F.   2d  583  (9th  Cir.   1954). 

However,  in  the  Murray  Case,   the  ques- 
tion of  whether  Sections  42  and  43  of  Title  18  U.  S. 
Code,  apparently  was  not  before  this  Circuit  Court. 
And  in  this  case  appellants  have  always  contended 
that  the  specific  controls  the  general. 

Sections  42  and  43  of  Title  18  U.  S.  Code 
being  statutes  and  not  regulations,  deal  with  ani- 
mals and  birds.  Section  42  Title  18  U.  S.  Code 
states  in  part  "...  Nothing  in  this  sub -section 
shall  restrict  the  importation  of  natural  history 
specimens  for  museums  or  scientific  collections, 
or  of  certain  cage  birds,  such  as  domesticated 
canaries,  parrots,  or  such  other  birds  as  the 
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Secretary  of  the  Interior  may  designate.  "The  vio- 
lation of  this  section  subjects  one  to  a  fine  of  not 
more  than  $500.  00  or  imprisonment  of  six  months, 
or  both.  This  section  was  last  amended  May  24, 
1949,  c  139  Sec.   2,  63  Stat.   89. 

Section  43  Title  18  U.S,Code  states  in  part 
"Whoever  transports,  brings,  or  conveys, from  any 
foreign  country  into  the  United  States  any  wild  animal 
or  bird, . .  .  contrary  to  the  law  of  such  foreign  country 
.  . .  etc.  ;  or  whoever,  knowingly  purchases  or  receives 
any  wild  animal  or  bird. .  .  from  any  foreign  country. . . 
in  violation  of  this  section. .  .  etc.  ;  or  whoever,  having 
purchased  or  received  any  wild  animal  or  bird, .  .  .  etc., 
imported  from  any  foreign  country  or  shipped,  trans- 
ported, or  carried  in  interstate  commerce. . .  etc.  " 
This  section  was  passed  June  25,  1948,  c  645,  62  Stat. 
687. 

It  was,  no  doubt,  the  intent  of  Congress 
to  deal  with  birds  and  animals  separate  and  apart 
from  any  and  all  merchandise  which  might  be  in- 
cluded in  Section  545  of  Title  18  U.  S.  Code.   To 
hold  otherwise  would  render  Sections  42  and  43, 
Title  18  U.S.  Code  meaningless,  since  if  birds 
are  merchandise  under  Section  545,  there  would 
be  no  need  for  the  specific  statutes  herein  refer- 
red to. 

It  will  be  noted  that  the  punishment  pro- 
vided for  by  Sections  42  and  43,  Title  18  U.  S.  Code 
is  that  of  a  misdemeanor,  and  that  Section  371  of 
Title  18  U.  S.  Code  provides  that  the  punishment 
for  a  conspiracy  to  commit  a  misdemeanor  shall 
not  exceed  the  maximum  punishment  provided  for 
such  misdemeanor. 
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With  reference  to  the  bringing  in  of  the  birds, 
the  charges  against  appellants  under  Section  545  of 
Title  18  U.  S.  Code;  in  the  U.S.  v.  Yuginovich  Case, 
256  U.S.  450,  41  S.  Ct.   55,  65  L.Ed.   1043  (1920), 
it  was  there  held  that  Congress  must  have  intended 
to  repeal  the  internal  revenue  laws  in  so  far  as  they 
verbally  or  literally  required  performance  of  acts 
prohibited  as  crimes.  And  in  the  U.  S.  v.  Reed  Case, 
274  Fed.   724  (D.  C.N.Y.   1921),  that  Congress  could 
not  have  intended  to  require  the  Captain  of  the  vessel 
to  make  a  report  to  the  effect  that  he  was  committing 
a  crime  against  the  laws  of  the  United  States,  in  or- 
der to  avoid  liability  for  a  penalty  not  expressly 
defined,  but  only  forced  out  of  language  which,  taken 
literally,  is  not  broad  enough  to  justify  such  inter- 
pretation. 

In  this  case,  we  have  the  identical  situation 
in  which  it  could  not  have  been  expected  of  appellants 
to  have  made  a  report  to  the  effect  that  they  were 
committing  a  crime  against  the  laws  of  the  United 
States,  when  bringing  in  such  birds  specifically  pro- 
hibited by  the  Surgeon  General's  regulation  and 
Sections  42  and  43  of  Title  18  U.  S.  Code. 
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II 


THE  INDICTMENT  DID  NOT  STATE  A  PUNISHABLE 
OFFENSE  IN  ALLEGING  ONLY  THAT  ACTS  CHARGED 
WERE  CONTRARY  TO  LAW. 

In  the  indictment,  counts  VIH,  IX,  X,  and 
XI,  alleged  various  acts  of  the  appellants  to  be  "con- 
trary to  law".  The  counts  follow  18  U.S.  Code  545. 
No  law  is  specified  in  said  counts  to  have  been  con- 
travened. Such  indictment  is  fatally  defective;  and 
states  no  offense. 

An  indictment  or  information  in  the  language 
of  a  statute  ordinarily  is  sufficient,  except  where  the 
words  of  the  statute  do  not  contain  all  the  essential 
elements  of  the  offense „    If  the  statute  omits  an 
essential  element,  the  indictment  must  supply  it  with 
certainty.   Babb  v.  U.  S. ,  218  F.  2d  538  (5th  Cir.  1955). 

Section  545  of  Title  18  U.  S.  Code  defines  two 
separate  types  of  offenses;  That  of  smuggling  or  clan- 
destinely introducing  merchandise  which  should  have 
been  invoiced  and  that  of  importing  or  bringing  in 
merchandise  "contrary  to  law".    There  is  a  great 
difference  between  smuggling  and  importing,  bring- 
ing in  or  receiving  etc.  ,    since  the  first  manifestly 
is  unlawful  per  se,   while  importing,   bringing  in, 
receiving,  etc. ,  after  importation  is  not.    Babb  v. 
U.S. 

In  this  case  the  appellants  in  substantive 
counts  Vni,  IX,  X,  and  XI,  of  the  indictment  (the 
remaining  counts)  were  charged  with  having  com- 
mitted violations  under  the  second  distinct  para- 
graph of  the  statute.  The  indictment  in  those  counts 
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charged  appellants  with  importing,  and  with  receiving 
etc.  ,  after  importation,  merchandise,  to -wit,  birds, 
"contrary  to  law".    The  conspiracy  count,  parts  One 
and  Two  (Tp4  &  5)  likewise  recites  similar  language 
and  does  not  refer  to  some  law  chargeable  against  the 
appellants  but  states  too  that  the  acts  committed  by 
appellants  as  therein  alleged  were  done  "contrary  to 
law".   Contrary  to  what  law  therefore  was  not  dis- 
tinctly specified. 

The  Keckv.  U.S.   Case,  172  U.S.  434,    19 
SoCt.  254,  255,  43  L.Ed.  505,  (1898),  charged  defendant 
with  importing  diamonds  "contrary  to  law",  the  indict- 
ment being  there  found  fatally  defective.    It  was  held 
that  the  expression  import  and  bring  into  the  United 
States  was  vague  and  did  not  convey  the  necessary 
information  to  the  defendant. 

The  Babb  Case  likewise  held  that  the  indict- 
ment should  have  alleged  some  fact  or  facts  show- 
ing that  the  cattle  were  brought  in  contrary  to 
some  law;  that  it  was  not  enough  to  say  that  they 
were  imported  or  brought  in  "contrary  to  law". 

The  indictment  here,  in  counts  VIII,  IX,  X, 
and  XI,  does  no  more  than  that.    It  was  asked  to  be 
dismissed.   (Tp95) 

Accordingly  it  is  respectfully  urged  that 
counts  Vin,    IX,   X,    and  XI,    failed  to  allege  an 
offense  against  appellants  and  should  be  set  aside. 
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IV 


THE  COURT  FAILED  TO  COMPEL  THE  GOVERN- 
MENT TO  ELECT  WHICH  OF  THE  MANY  SUBSTAN- 
TIVE OFFENSES  UPON  WHICH  EVIDENCE   HAD 
BEEN  OFFERED  THEY  RELIED  UPON  TO  PROVE 
THE  SPECIFIC  CHARGES  IN  ALL  OF  THE  COUNTS 
OF  THE  INDICTMENT. 

Counts  VIII,  IX,  X,  and  XI,  in  the  indictment 
charged  offenses  on  April  3,  1952,  and  September  22, 
1952.   Count  I  of  the  indictment  charged  a  conspiracy 
to  commit  three  unlawful  acts;  that  of,  conspiracy  to 
import  Psittacine  birds  which  should  have  been  in- 
voiced,   conspiracy  to  import  Psittacine  birds  con- 
trary to  law,    and  conspiracy  to  conceal  and  trans- 
port Psittacine  birds  which  had  been  imported  con- 
trary to  law. 

In  the  course  of  the  trial  many  witnesses 
testified.    The  testimony  covered  many  different 
periods  of  time;  and  covered  many  transactions 
allegedly  engaged  in  by  the  appellants.  Appellants 
included  a  large  amount  of  this  testimony  in  the 
record.  The  purpose  was  to  show  the  many  offenses 
on  which  the  Government  introduced  testimony. 

After  the  Government  concluded  its  case, 
appellants  made  their  motion  compelling  the  Govern- 
ment to  elect  the  offenses  they  chose  to  rely  in  proof 
of  the  substantive  counts  or  count.  It  was  as  follows: 

"...  I  will  make  a  sole  motion  at  this 
time  to  compel  the  Government  to  elect , 
if  any,    offenses  they  choose  to  rely  as  far 
as  the  substantive  counts  are  concerned.  "(T  35) 
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The  trial  judge  felt  that  this  motion  was  not 
clearly  shown  to  be  one  demanding  an  election.    The 
trial  judge  concluded  however,  that  since  the  motion 
was  made  after  the  Government  rested,  it  came  too 
late  (T36). 

This  was  undoubtedly  prejudicial  to  the  ap- 
pellants. The  presentation  of  their  defense  was  there- 
after difficult. 

It  was  also  prejudicial  in  that  different 
jurors  could  rely  on  different  offenses  to  sustain 
their  verdict  of  guilty  on  the  substantive  counts. 

The  motion  was  not  made  too  late. 

In  Peckham  v.  U.  S,  ,  210  F.  2d  693,  697, 
(D.  C.   1953)  where  after  a  motion  to  compel  the 
Government  to  elect  upon  which  counts  it  would 
proceed,  being  overruled,  it  thereafter  develops 
to  be  prejudicial  and  is  not  cured  by  requiring  an 
election  or  by  other  relief,  material  error  would 
afflict  the  trial,  (citing  Dunaway  v.   U.  S.  ,  205  F. 
2d  23,  24). 

In  Finnegan  v.   U.  S.  ,  204  F.  2d  105,  109, 
(8th  Cir.   1953)  (1-3)  "If,  however,  the  defendant 
felt  that  the  testimony  was  such  as  to  prejudice 
him  in  this  regard  he  should  have  renewed  his 
motion  either  at  the  close  of  the  Government's 
evidence  or  at  the  close  of  the  entire  case.  We 
have  held  that  it  may  properly  be  interposed  at 
the  close  of  all  the  evidence.  "  (Citing  Bedell  v. 
U.S.   (8th  Cir.)  78  F.  2d  358). 
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V 


THE  APPELLANTS  WERE  SUBSTANTIALLY  PREJU- 
DICED AND  DEPRIVED  OF  A  FAIR  TRIAL  BY  REASON 
OF  THE  FACT  THAT  A  JUROR  COMMITTED  MISCON- 
DUCT BY  DISCUSSING   THE    CASE   WITH  A  WITNESS 
SUBPOENAED  BY  THE  GOVERNMENT  OUTSIDE  THE 
COURTROOM  DURING  THE  COURSE  OF  THE  TRIAL. 

The  appellants  filed  a  motion  for  a  new  trial; 
one  of  the  grounds  specified  was  misconduct  by  a 
juror.    The  trial  court  interrogated  the  juror  and  the 
Government  witness  who  contacted  the  juror;  they 
were  examined  under  oath  (T  698  et  seq.  )„ 

The  evidence  thus  adduced  showed  that  the 
said  Government  witness  was  with  the  juror  twice; 
they  spent  considerable  time  together  (T717),  Both 
the  juror  Gloria  Miller  and  the  witness  admitted  that 
they  discussed  the  case  somewhat  (T  699-746).  All 
of  these  events  took  place  during  the  course  of  the 
trial  and  outside  the  presence  of  the  court. 

The  trial  court  in  the  exercise  of  his  dis- 
cretion found  that  the  appellants  were  not  prejudiced 
thereby.   The  opinion  of  the  trial  court  is  reviewable. 

In  the  Mattox  v.   U.  S.  Case,  146  U,  S.   140, 
13  S,  Ct„   50,  36L.  Ed.   917  (1892)  at  page  50,    the 
court  said:  "Private  communications,  possibly  pre- 
judicial, between  jurors  and  third  persons,  or  wit- 
nesses, or  the  officer  in  charge,  are  absolutely  for- 
bidden, and  invalidate  the  verdict,  at  least  unless 
their  harmlessness  is  made  to  appear.    This  por- 
tion of  the  Mattox  Case  was  followed  by  this  Circuit 
in  the  Cavness  v.   U.  S.   Case,  187  F.   2d  719,  (9th 


I 
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Cir.  1951),  at  723.  The  question  is  one  of  prejudice; 
a  matter  for  determination.  And  as  was  said  in  U.  S. 
V.  Rakes,  74  Fed.  Supp,  645  (D.  C.Va.  1947),  648:  "the 
action  of  the  court  in  such  case  as  this  depends  upon 
the  particular  facts.  "  However,  in  the  Cavness  Case 
it  was  said:  page  723,  "unless  as  a  matter  of  policy 
prejudice  must  be  conclusively  presumed,  as  where 
the  irregularity  'has  tainted  the  paneL  . . '  ". 

In  Stone  v.  U.  S.  ,  113  F.  2d  70  (6th  Cir. 
1940)  77,  the  court  said:  "The  courts  have  exercised 
some  discretionary  power  in  dealing  with  the  conduct 
of  juries. . .  and  have  not  always  disturbed  verdicts 
for  misconduct. . .  (Klose  v.  U.  S.  8th  Cir.  49  F.  2d 
177)  but  when  jurors  have  communications  with 
strangers,  the  case  is  different  and  cannot  be  dealt 
with  so  easily. "  And  further  said:  "Jurors  are  human 
and  not  always  conscious  to  what  extent  they  are  in 
fact  biased  or  prejudiced  and  their  inward  sentiments 
cannot  always  be  ascertained. " 

The  question  is  not  whether  any  actual  wrong 
resulted  from  the  conversations  of  Heffner,  the  Govern- 
ment witness,  with  the  juror  Miller,  but  whether  it 
created  a  condition  from  which  prejudice  might  arise, 
and  unconscious  opinion  might  be  formed,  or  from 
which  the  general  public  would  suspect  that  the  jury 
might  be  influenced. 

With  regard  to  the  jury  panel  itself,  it  is 
interesting  to  note  that  no  questions  were  asked  of 
juror  Miller  whether  she  imparted  any  of  the  infor- 
mation received  from  witness  Heffner,  to  the  jury, 
consciously  (while  the  jury  was  deliberating)  or  un- 
consciously (while  with  the  jury).  It  would  have  the 
effect  of  tainting  the  panel;  be  conclusively  prejudicial 
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The  irregularity  undoubtedly  left  its  mark 
on  juror  Miller;  was  an  intrusion  affecting  the  un- 
biased judgement  of  juror  Miller,  admittedly  or  not. 
It  prevented  her  from  thinking  of,  or  expressing,  ac- 
quittal for  the  defendants  on  fear  of  exposure;  and  is 
obviously  a  matter  which  would  be  denied  by  her. 
There  was  ample  evidence  from  which  prejudice  could 
be  ascertained.   (T  698  et  seq. ) 

The  conduct  of  this  juror  and  its  effect  on 
the  jury  was  prejudicial  to  appellants  and  prevented 
them  from  having  a  fair  trial. 
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VI 

CONCLUSION 

The  appellants  specify  five  separate  grounds 
for  reversal  of  tiieir  convictions  and  ur^e  that  the 
same  be  set  aside.   The  errors  specified  are  pre- 
judicial to  appellants  and  prevented  them  from  having 
a  fair  trial. 

It  is  therefore  respectfully  submitted  that 
this  Honorable  Court  set  aside  the  convictions  of  all 
appellants  on  all  counts  and  determine  that  the  entire 
matter  be  reversed. 

Respectfully  submitted. 


HAROLD  P.  LASHER, 
Attorney  for  appellant 
JOHN  W.    HADZIMA 
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Fred  W.  Steiner,  John  W.  Hadzima,  Roy  Purssel- 
ley,  Nicholas  Spicuzza^  Olive  Spicuzza,  George 
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(Reference  to  "Appellants"  refers  to  all  appellants.) 

(Reference  to  "Appellants'  Opening  Brief"  refers  to 
that  brief  filed  on  behalf  of  those  appellants  represented 
by  CHfford  L.  Duke,  Jr.) 

I. 

STATEMENT  OF  THE  CASE. 

On  August  5,  1953,  an  eleven  count  indictment  was 
returned  against  the  seven  appellants  herein  and  four 
others,  charging  all  defendants  with  a  conspiracy  to  smug- 
gle psittacine  birds  into  the  United  States  [18  U.  S.  C. 
371 — Count  One;  Tr.  pp.  3-14],  with  the  illegal  importa- 
tion of  psittacine  birds   [18  U.  S.  C.  545 — Counts  Two, 
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Four,  Six,  Eight  and  Ten;  Tr.  pp.  14-20],  and  with  the 
receiving,  conceaHng,  and  transportation  of  illegally  im- 
ported merchandise  [18  U.  S.  C.  545 — Counts  Three, 
Five.  Seven,  Nine  and  Eleven;  Tr.  pp.  14-20]. 

The  conspiracy  count  charged  a  conspiracy  beginning 
on  December  10.  1949,  and  continuing  to  the  return  of 
the  indictment.  Thirty-five  overt  acts  were  set  forth 
in  this  count.   [Tr.  pp.  6-44.] 

The  dates  of  the  substantive  counts  were  as  follows : 
Counts  Two  and  Three — December  3,  1951 
Counts  Four  and  Five — January  26,  1952 
Counts  Six  and  Seven — March  10,  1952 
Counts  Eight  and  Nine — April  3,  1952 
Counts  Ten  and  Eleven — September  22,  1952. 

The  trial  of  the  appellants  and  two  others  (two  de- 
fendants were  fugitives)  commenced  on  September  29, 
1953.  [Tr.  p.  119.] 

The  Government  rested  its  case  on  October  14,  1953, 
and  the  defense  started  to  put  on  their  case.  On  Octo- 
ber 15,  1953,  the  defense  reminded  the  Court  that  the 
motion  for  judgment  of  acquittal  on  the  substantive 
counts  was  still  pending.  This  motion  had  evidently  been 
made  at  the  close  of  the  Government's  case  on  the  ground 
of  insufficient  evidence.  [Tr.  p.  35.]  In  the  alternate, 
counsel  Duke,  representing  all  defendants  but  appellant 
Steixer,  moved  to  compel  the  Government  to  elect 
offenses  on  which  it  chose  to  rely  to  support  the  sub- 
stantive counts  of  the  indictment.  The  Court  dismissed 
substantive  Counts  Two  through  Seven  inclusive  prior 
to  the  submission  of  the  case  to  the  jury.   [Tr.  p.  35.] 


On  October  21,   1953,  the  jury  returned  a  guilty  ver- 
dict as  to  appellants  as  follows: 

Steiner — Counts  One,  Eight,  Nine,  Ten  and  Eleven 

Spicuzza — Counts    One,    Eight,    Nine,    Ten,    and 

Eleven 
Olive   Spicuzza — Counts    One,     Eight    and    Nine 

(Counts  Ten  and  Eleven,  Not  Guilty) 
Hadzima — Counts  One,  Eight,  Nine,  Ten  and  Eleven 
Walker — Counts  One,  Ten  and  Eleven  (not  guilty 

— Eight  and  Nine) 
Todd — Counts  One,  Eight,  Nine,  Ten,  Eleven 
Pursselley — Count  One  (Not  Guilty,  Eight,  Nine, 

Ten,  Eleven).  [Tr.  pp.  64-75.] 

On  October  21,  1953,  appellants  made  a  motion  for 
a  new  trial.  Affidavits  were  filed.  Testimony  was  taken. 
[Tr.  pp.  698-746.]  On  November  10,  1953,  the  motion 
for  new  trial  was  denied  and  a  written  opinion  filed  by 
the  Court.  [Tr.  pp.  34-64.]  On  November  10,  1953,  the 
Court  imposed  sentence.  On  November  16,  1953,  the 
appellants  filed  their  Notice  of  Appeal.   [Tr.  pp.  76-78.] 

II. 
JURISDICTION. 

Appellee  refers  to  the  foregoing  Statement  of  Facts, 
supra.  Appellee  refers  to  the  authorities  referred  to  in 
Appellants'  Opening  Brief,  p.  3,  and  Appellant  Hadzima's 
Opening  Brief,  pp.  3  and  4. 
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III. 
ISSUES. 

Appellee  does  not  admit  that  all  issues  were  properly 
raised  in  the  trial  court.  Where  appellee  has  an  objec- 
tion on  this  basis  it  will  be  discussed  in  detail  in  the 
succeeding  argument. 

A.  Does  the  Tariff  Act  of  1930  (19  U.  S.  C.  1001, 
et  seq.)  and  the  basic  customs  penal  provision  (18 
U.  S.  C.  545)  include  psittacine  birds  within  their 
scope?  Within  this  general  question  the  following 
specific  issues  arise: 

1.  The  effect  of  the  Surgeon  General's  quarantine 

regulations  (42  C.  F.  R.  72.152(b))  on  cus- 
toms laws. 

2.  The  scope  of  the  term  "merchandise"  as  used 
in  18  U.  S.  C  545. 

3.  The  effect  of  the  bird  and  animal  sections  of 
Title  18  U.  S.  C.  (Sees.  42  and  43)  on  cus- 
toms laws. 

B.  Do  each  of  the  substantive  counts  of  the  indict- 
ment fail  to  charge  an  offense  in  that  it  is  not 
charged  what  law  or  laws  the  importation  is  con- 
trary to? 

C.  Was  error  committed  by  the  trial  court  in  refus- 
ing to  compel  the  Government  to  elect  the  sub- 
stantive offense,  upon  which  it  had  offered  evi- 
dence, on  which  it  relied,  to  prove  the  specific 
charges  in  the  substantive  counts  of  the  indict- 
ment? 

D.  Did  the  trial  court  abuse  its  discretion  in  denying 
appellants'  motion  for  new  trial  on  the  grounds 
that  a  person,  who  was  under  subpoena  as  a  wit- 
ness, discussed  the  case  with  one  of  the  jurors 
during  the  trial? 
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IV. 
ARGUMENT. 

A.  Each  Count  of  the  Indictment  Charges  Either  a 
Violation  of  18  U.  S.  C.  545  (Illegal  Importation 
of  Merchandise,  Receiving  Illegally  Imported 
Merchandise)  or  a  Conspiracy  to  Violate  18 
U.  S.  C.  545. 

Appellants  contend  that  certain  regulations  and  certain 
other  statutes  which  pertain  to  either  psittacine  birds 
or  birds  and  animals  limit  the  scope  of  the  basic  cus- 
toms penal  law  so  far  as  the  latter  pertains  to  psittacine 
birds.  These  regulations  and  laws  will  be  discussed  in 
turn. 

1.  The  Quarantine  Regulation  (42  C.  F.  R.  71.152(b))  Pro- 
mulgated by  the  Surgeon  General  Pursuant  to  42  U.  S.  C. 
264-271. 

Section  545,  Title  18,  U.  S.  C.  is  the  basic  customs 
penal  provision  concerning  the  smuggling  and  illegal 
importation  of  all  merchandise  into  the  United   States. 

Prior  to  1948  the  provisions  of  this  section  were  con- 
tained in  Title  19  U.  S.  C.  Section  1593.  As  such,  it  was 
part  of  the  Tariff  Act  of  1930  (Title  19,  U.  S.  C,  Chap. 
4  (Sees.  1001,  et  seq.)).  The  provisions  of  the  Tariff 
Act  come  down  from  a  history  of  Tariff  Acts  stemming 
from  the  beginning  of  our  Republic. 

Section  1461  provides  that  ''all  merchandise  and  bag- 
gage imported  or  brought  in  from  any  contiguous  coun- 
try .  .  ."  (exceptions  provided)  "shall  be  unladen  in 
the  presence  of  and  be  inspected  by  a  Customs  officer  at 
the  first  port  of  entry  at  which  the  same  shall  arrive 
.  .  ."  Sections  1481  and  1482  set  forth  the  requirements 


of  "invoices"  for  merchandise  to  be  imported  into  the 
United  States.  Section  1484  provides,  with  exceptions,  that 
a  consignee  of  imported  merchandise,  defined  in  Section 
1483,  shall  make  "entry"  therefor.  It  further  provides, 
"No  merchandise  shall  be  admitted  to  entry  under  the  pro- 
vision of  this  section  without  the  production  of  a  certified 
invoice.  .  .  ."  Section  1485  provides  "(a)  Every 
consignee  making  entry  under  the  provisions  of  Section 
1484  of  this  title  shall  make  and  file  therewith,  in  a  form 
to  be  prescribed  by  the  Secretary  of  the  Treasury,  a 
declaration  under  oath  stating.     .     .     ." 

The  foregoing  sets  forth  the  customs  law  as  it  per- 
tains to  the  special  provision  for  inspection  of  merchan- 
dise imported  from  contiguous  countries;  and  the  basic 
customs  law  requiring  an  "entry",  "invoice"  and  "dec- 
laration" for  all  merchandise  brought  into  the  United 
States. 

The  Surgeon  General  of  the  United  States  has  pro- 
mulgated certain  regulations,  42  C.  F.  R.  71.152(b), 
pursuant  to  42  U.  S.  C.  264-271.  Section  264  authorizes 
the  Surgeon  General,  with  the  approval  of  the  administra- 
tor (referring  to  the  Federal  Security  Administrator) 
"to  make  and  enforce  such  regulations  as  in  his  judg- 
ment are  necessary  to  prevent  the  introduction,  transmis- 
sion, or  spread  of  communicable  diseases  from  foreign 
countries  into  the  States  or  possessions.  .  .  ."  Section 
271  provides  that,  "Any  person  who  violates  any  regula- 
tions prescribed  under  Section  264-266  of  this  title  .  .  . 
shall  be  punished  by  a  fine  of  not  more  than  $1,000.00  or 
imprisonment  for  not  more  than  one  year  or  both." 

The  pertinent  regulations  are  set  forth  in  Chapter  I 
of  42  C.  F.  R.  under  the  heading,  Public  Health  Service. 
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(1955  Cumulative  Pocket  Supplement  to  1949  Edition.) 
Subchapter  F  is  entitled,  "Quarantine,  Inspection,  Licens- 
ing." The  first  part  of  subchapter  F  is  entitled  "Foreign 
Quarantine."  In  sub  part  J,  importation  of  certain  things, 
such  as  cats,  dogs,  monkeys,  dead  bodies,  lather  brushes, 
and  psittacine  birds  are  dealt  with.  It  is  within  this 
last  category  that  Section  71.152(b)  is  set  forth.  This 
section  provides  as  follows :  "Psittacine  birds  shall  not 
be  brought  into  the  United  States  for  the  purpose  of 
sale  or  trade.  Psittacine  birds  may  be  brought  in  only 
for  the  purposes  and  under  the  conditions  prescribed.  .  .  ," 
The  regulations  then  provide  that  psittacine  birds  may 
be  brought  in,  under  certain  specified  conditions,  for 
medical  research,  zoos,  pets,  and  also  if  taken  out  of  the 
United  States  may  be  admitted  for  return. 

It  would  seem  clear  that  Congress,  in  delegating  to 
the  Surgeon  General  certain  powers  to  promulgate  regu- 
lations in  connection  with  the  public  health,  including 
quarantine,  inspection  and  licensing,  did  not  intend  to 
amend  or  repeal,  in  part,  the  Tariff  Act  of  1930  or  to 
allow  the  Surgeon  General  by  so  promulgating  such  regu- 
lations to  so  amend  or  repeal  it. 

In  Murray  v.  United  States  (9th  Cir.),  217  F.  2d 
583,  November  23,  1954,  opinion  by  Justice  Fee,  this 
very  question  was  decided.  The  defendant  was  indicted 
for  a  conspiracy  to  violate  18  U.  S.  C.  545,  and  for  per- 
jury. (18  U.  S.  C.  1621.)  He  entered  a  plea  of  guilty  to 
these  counts  and  was  sentenced.  Thereafter  the  defendant 
filed  motions  for  correction  of  sentence  under  28  U.  S.  C. 
A.  2255,  which  were  denied.  Defendant  appealed  from  the 
denial  of  these  motions.  One  of  the  points  raised  on  appeal 
was  the  very  point  now  raised  by  appellants.  The  denial 
of  the  motion  was   affirmed.   This   Court   in   its   opinion 


stated  that  the  imposition  of  a  quarantine,  as  is  imposed 
by  the  regulations,  42  C.  F.  R.  71.152(b),  has  no  rela- 
tion to  the  importation  of  goods  contrary  to  law.  The 
opinion  continued: 

"It  is  doubted  that  a  mere  police  rule  so  motivated 
could  dominate  the  field  to  the  exclusion  of  express 
criminal  statutes.  In  any  event,  no  penalty  is  pro- 
vided for  importation  specifically,  and  the  authority 
is  in  an  omnibus  section  of  a  general  act  which  fixes 
penalties  for  violation  of  such  regulations  in  general 
terms." 

The  opinion  concluded  that  no  matter  when  the  statute 
authorizing  the  promulgation  of  the  regulation  was 
adopted  (it  was  adopted  in  1944), 

"It  would  not  in  any  event  have  repealed  the  provi- 
sions of  the  statute  directed  against  smuggling,  which 
was  passed  in  its  present  form  in  1948  and  fixes  a 
definite  penalty  for  such  acts.  The  latter  super- 
sedes all  prior  statutes  and  overrules  regulations  no 
matter  when  adopted.  Callahan  v.  United  States, 
285  U.  S.  515,  52  S.  Ct.  454,  76  L.  Ed.  914." 

It  is  submitted  that  the  Murray  case  completely  answers 
the  contentions  of  appellants  on  this  issue. 

2.     Psittacine  Birds  Are  Merchandise. 

Merchandise  is  defined  in  the  Tariff  Act  of  1930  (19 
U.  S.  C.  1401(c))  as  follows: 

"(c)  Merchandise.  The  word,  'merchandise,' 
means  goods,  wares,  and  chattels  of  every  description 
and  includes  merchandise,  the  importation  of  which 
is  prohibited." 

Live  birds  are  subject  to  duty  as  set  forth  in  par.  711, 
Section  1001,  Title  19,  U.  S.  C. 


In  United  States  v.  Kushner  (2d  Cir.),  135  F.  2d  668, 
the  defendant  was  convicted  of  five  substantive  counts  of 
importing  and  assisting-  the  importation  of  undeclared 
gold  bullion  from  Canada  and  of  six  counts  which  charged 
a  conspiracy  to  commit  these  offenses.  The  offenses  were 
charged  under  Title  19  U.  S.  C.  Sees.  1593(a)  and  (b) 
and  Sec.  483(b),  which  sections  were  the  predecessors 
to  18  U.  S.  C.  545.  The  appeal  challenged,  among  other 
things,  the  illegality  in  any  event  of  the  importation  of 
the  undeclared  gold  bullion.  Appellant  maintained  that 
gold  being  duty  free  (19  U.  S.  C.  1201,  par.  1638), 
its  importation  did  not  violate  the  Customs  Act;  and 
that  in  any  event  the  exclusive  penalty  for  any  unlawful 
dealing  with  gold,  including  importation,  was  under  the 
Gold  Reserve  Act,  31  U.  S.  C.  443,  which  Act  provided 
penalties  for  the  acquisition  and  use  of  gold  in  violation 
of  law. 

The  Court  said: 

"It  seems  clear,  however,  that  the  statutes,  19 
U.  S.  C.  A.  Sees.  1461,  1484,  which  require  the 
inspection  and  invoicing  of  all  'merchandise'  brought 
into  the  country  include  duty-free  gold  bullion.  .  .  . 
Merchandise  (as)  defined  by  19  U.  S.  C.  A.  Sec. 
1401(c)  ...  is  broad  enough  to  include  gold." 
(135  F.  2d  670.) 

The  defendant  contended  that  inasmuch  as  31  U.  S.  C. 
446  provided  that  all  laws  inconsistent  with  the  Gold 
Reserve  Act  were  repealed,  that  31  U.  S.  C,  Sec.  443 
was  exclusive.  The  Court  pointed  out  that  Sec.  443  ap- 
plied only  to  importation  in  disregard  of  regulations  or 
licenses  of  the  Secretary  of  the  Treasury  issued  pursuant 
to   Sec.   441.2,   with   a   view   to   stabilizing   the   domestic 
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monetary  economy.  These  sections  were  not  inconsistent 
with  Sees.  1593(a),  1593(b)  and  483(b),  as  here  direct- 
ed at  the  impairment  of  the  efficiency  of  customs  ad- 
ministration by  a  failure  to  declare  or  invoice  any  im- 
ported gold.  The  Court  said: 

"Each  statute  stands  for  a  separate  function.  .  .  . 
Furthermore,  Sec.  443  is  much  more  limited  in  scope 
than  the  penal  provisions  of  the  Customs  Act.  Re- 
peals by  implication  are  not  favored;  and  where  as 
here,  there  are  reasonable  grounds  for  the  continued 
effectiveness  of  both  statutes,  a  repeal  will  not  be 
presumed.    .    .    ."  (135  F.  2d  671.) 

Palmer 0  v.  United  States,  112  F.  2d  922  (cited  by 
Appellants  (App.  Op.  Br.,  pp.  8,  12;  App.  Hadzima's  Op. 
Br.,  p.  9)  )  was  distinguished  in  that  in  the  latter  case  the 
Court  condemned  an  attempt  to  punish  twice  the  same 
violation  under  both  the  Narcotic  Drug  Import  and 
Export  Act  (21  U.  S.  C.  173,  174)  and  under  the  Cus- 
toms Act.  The  Court  quoted  from  a  decision  by  Judge 
Augustus  Hand  in  United  States  v.  Twenty-Five  Pictures 
(S.D.N. Y.),  260  Fed.  851: 

"  'The  collation  of  information  in  order  to  pass 
upon  the  classification  of  merchandise,  and  the  ques- 
tion often  most  difficult  as  to  whether  it  is  dutiable, 
and,  if  so,  just  what  duty  is  imposed,  is  an  important 
function  of  the  revenue  department  of  the  govern- 
ment. Without  such  information,  the  Customs  Act 
cannot  really  be  enforced  or  the  revenues  collected.'  " 
(135  F.  2d  671.) 

Essentially,    the    contention  that    psittacine    birds    are 

not  merchandise  is  the  same  contention  as   discussed   in 

the  prior  section.   As  such  it  is  completely  answered  by 

the  opinion  of  Justice  Fee  in  the  Murray  case,  supra. 
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3.     The  Animal,  Birds  and  Fish  Sections  o£  Title  18  United 
States  Code  (Sections  42  and  43). 

Appellant  Hadzima  raises  the  additional  question  of 
whether  Sees.  42  and  43  of  Title  18  remove  psittacine 
birds  from  the  operation  of  the  basic  customs  penal  pro- 
vision, 18  U.  S.  C.  545.  (App.  Hadzima's  Op.  Br.,  pp. 
9-11.)  Section  42(a)  prohibits  the  importation  of  cer- 
tain animal  and  birds  which  are  injurious  to  the  interests 
of  agriculture  or  horticulture.  The  statute  lists  such 
animals  and  birds  and  authorizes  the  Secretary  of  Interior 
to  add  other  such  birds  and  animals  to  the  list.  The 
statute  then  excludes  certain  cage  birds,  including  domes- 
ticated parrots  in  the  following  language: 

"Nothing  in  this  subsection  shall  restrict  the  im- 
portation of  natural  history  specimens  for  museums 
or  scientific  collections,  or  of  certain  cage  birds,  such 
as  domesticated  canaries,  parrots,  or  such  other  birds 
as  the  Secretary  of  Interior  may  designate." 

The  plain  meaning  of  this  language  is  that  parrots 
(psittacine  birds)  cannot  be  prohibited  from  being  im- 
ported under  18  U.  S.  C.  42  and,  thus,  by  the  terms  of 
the  statute  itself,  parrots  are  excluded  from  its  operation. 

Section  42(c)  and  Section  43  deal  with  "wild  animals 
and  birds."  Section  42(c)  authorizes  the  Secretary  of 
the  Treasury  to  prescribe  requirements  and  to  issue  per- 
mits for  the  transportation  of  "wild  animals  and  birds." 
Section  43  deals  with  "wild  animals  and  birds,"  unborn, 
alive  or  dead.  Compare  this  to  Section  42  which  refers 
to  parrots  as  "domesticated"  "cage  birds".  There  is  noth- 
ing in  the  record  which  would  include  psittacine  birds 
within  the  meaning  of  "wild  animals  and  birds"  and  no 
such  contention  has  been  made  previously. 
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The  government  respectfully  submits  that  Sections  42 
and  43  of  Title  18  U.  S.  C.  in  no  way  alter  or  amend 
18  U.  S.  C.  545  as  the  latter  section  applies  to  psittacine 
birds. 

Appellant  Hadzima  makes  the  further  contention  that 
appellants  did  not  have  to  make  entry  or  declare  the  mer- 
chandise, i.  e.,  the  birds,  under  the  customs  laws  because 
to  do  so  would  have  required  them  to  incriminate  them- 
selves, presumably  contrary  to  the  Fifth  Amendment  of 
the  Constitution.  (App.  Hadzima's  Op.  Br.,  p.  11.) 

In  United  States  v.  Dalton,  286  Fed.  756,  this  conten- 
tion was  made.  The  charge  was  brought  under  Section 
1593  of  Title  19  U.  S.  C.  (the  predecessor  to  the  present 
18  U.  S.  C.  545).  The  Court  said: 

"It  is  obvious  that  the  purpose  was  to  smuggle 
and  import  into  the  United  States  the  liquor  to 
defraud  the  United  States  of  the  revenue,  and  while 
a  permit  is  a  prerequisite  to  entitle  liquor  to  be  en- 
tered, the  fraudulent  act  in  not  obtaining  a  permit 
does  not  ripen  the  act  into  a  right,  and  grant  im- 
munity from  prosecution  because  the  declaration 
would  be  incriminating.     .     .     . 

"It  was  incumbent  upon  the  defendants,  not  only 
to  declare  the  entry,  but  also  to  obtain  a  permit 
qualifying  the  goods  for  entry,  and  for  having  failed 
may  not  hide  behind  the  Fifth  Amendment  when 
apprehended  and  evade  penalty  of  the  illegal  act,  and 
make  a  right  out  of  two  wrongs.  The  Fifth  Amend- 
ment has  no  application  where  parties  or  goods  seek 
admission  into  the  United  States." 
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B.  The  Substantive  Counts  of  the  Indictment 
Charge  the  Importation  of  Merchandise  "Con- 
trary to  Law."  Such  Counts  State  an  Offense. 

Appellants  have  not  properly  raised  this  issue.  At  no 
time  during  the  trial  was  the  issue  raised  that  any  sub- 
stantive count  was  insufficient  for  the  reason  that  it  did 
not  charge  what  law  the  importation  was  contrary  to  or 
did  not  sufficiently  advise  the  appellants  of  the  crime  of 
which  they  were  charged  so  that  the  appellants  could 
properly  defend  themselves  at  the  time  of  trial.  Appel- 
lants do  not  and  cannot  refer  to  any  page  of  the  tran- 
script where  this  point  was  raised.  (App.  Op.  Br.,  p.  4; 
App.  Hadzima's  Op.  Br.,  p.  5.) 

Deaver  v.  United  States  (Dist.  Col.),  155  F.  2d 
740,  743  (footnote  3) ; 

Richardson  v.  United  States  (10th  Cir.),  199  F. 
2d  333,  335. 

The  point  was  not  raised  in  the  "Statement  of  Points 
Upon  Which  Appellants  Rely."   [Tr..  pp.  748,  749.] 

Rules  of  Court  of  Appeals,  9th  Cir.,  Rule  17(6). 

Under  the  present  rules  of  pleading  it  is  required 
that  an  indictment  be  a  plain,  concise,  and  definite  writ- 
ten statement  of  the  essential  facts  constituting  the 
ofiFense  charged.  An  indictment  in  the  language  of  the 
statute  is  sufficient  unless  the  statute  includes  by  impli- 
cation an  essential  element  which  is  not  alleged  in  the 
indictment. 

Rule  7(c),  Federal  Rules  of  Criminal  Procedure; 

Lynch  z:  United  States  (5th  Cir.),  189  F.  2d  476, 
479  (decision  by  Judges  Holmes  who  wrote  the 
opinion  in  the  Babb  case,  infra); 
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United  States  v.  Franklin   (7th  Cir.),   188  F.  2d 
182,  186; 

Todorow  V.   United  States  (9th  Cir.),  173  F.  2d 
439,  447. 

Compare  the  foregoing  with  the  language  of  Justice 
Field  in  the  case  of  United  States  v.  Hess,  124  U.  S. 
483,  where  it  is  stated: 

"Undoubtedly,  the  language  of  the  statute  may 
be  used  in  the  general  description  of  an  offense; 
but  it  must  be  accompanied  with  such  a  statement 
of  the  facts  and  circumstances  as  will  inform  the 
accused  of  the  specific  offense,  coming  under  the 
general   description,    with   which   he    is    charged." 

Modern  pleading  no  longer  requires  such  particulars. 
As  stated  in  Donnelly  v.  United  States  (10th  Cir.),  185 
F.  2d  559,  the  specificity  formerly  held  necessary  to 
charge  an  offense  is  no  longer  required  or  sanctioned. 

Form  5  of  the  Appendix  of  Forms  of  the  Federal 
Rules  of  Criminal  Procedure  is  a  form  indictment  for 
violation  of  26  U.  S.  C.  2833  (present  Sec.  26,  U.  S.  C. 
5606(a)).  The  charge  that  ''.  .  .  John  Doe  carried 
on  the  business  of  a  distiller  without  having  given  the 
bond  as  required  by  law"  sufficiently  charges  the  fore- 
going offense  according  to  the  approved  form.  See  also 
United  States  v.  Perl  (2d  Cir.),  210  F.  2d  457,  458. 

Appellants  rely  on  the  case  of  Babb  v.  United  States 
(5th  Cir.),  218  F.  2d  538.  In  that  case  defendant  was 
charged  with  receiving  merchandise  imported  contrary 
to  law,  to-wit,  cattle.  A  motion  to  dismiss  was  made 
by  defendant  on  the  grounds  that  the  indictment  did 
not  advise  them  of  what  law  the  merchandise  was  im- 
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ported  contrary  to.  A  Bill  of  Particulars  was  filed  setting- 
forth  statutes  and  regulations. 

The  Court  held  that  the  statute  omitted  an  essential 
element  of  the  indictment.  It  further  held  that  this  was 
not  cured  by  the  Bill  of  Particulars  and  cited  Keck  v. 
United  States,  172  U.  S.  434,  as  controlling.  It  is  sub- 
mitted that  this  result  is  neither  required  nor  necessary 
under  the  Keck  case. 

The  Court  in  the  Babb  case  stated  that  it  was  sig- 
nificant that  government  did  not  allege  in  the  Bill  of 
Particulars  that  the  cattle  were  smuggled,  in  violation 
of  the  first  paragraph  of  Section  545.  May  we  inquire, 
rhetorically,  if  such  an  allegation  would  have  cured  the 
indictment. 

The  Court  in  Babb  v.  United  States,  supra,  relied  on 
Keck  V.  United  States,  172  U.  S.  434,  19  S.  Ct.  254, 
as  do  appellants  in  the  instant  case.  It  is  submitted  that 
the  Keck  case  can  be  distinguished.  In  the  Keck  case  the 
defendants  were  charged  with  bringing  diamonds  into 
the  United  States  "contrary  to  law."  A  motion  to  quash 
and  a  demurrer  to  the  indictment  were  overruled  by  the 
trial  court.  The  United  States  Supreme  Court  said  that 
the  indictment  should  be  tested  by  the  standards  set  forth 
in  certain  cases  including  United  States  v.  Hess,  124  U.  S. 
483,  cited  previously.  The  Court  concluded  that  the 
count  was  clearly  insufficient. 

The  facts  of  the  Keck  case  show  that  a  captain  of  a 
vessel  was  given  a  package  to  be  delivered  in  the  United 
States  at  the  instance  of  the  defendant,  the  contents  of 
which  were  unknown  to  the  captain.  The  package,  in  fact, 
contained  diamonds  which  diamonds  were  not  on  the  mani- 
fest list  of   the   vessel.   A   treasury   agent   came   aboard 
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the  vessel  at  her  arrival  in  port  and  upon  demand  the 
captain  handed  over  the  package  which  contained  the 
diamonds. 

The  Court  ruled  that  the  diamonds  had  not  been 
smuggled  inasmuch  as  the  time  for  the  "entry",  i.  e.,  in- 
voicing and  declaration,  of  the  diamonds  had  not  arrived; 
thus  the  government  was  relying  on  something  other  than 
the  general  requirements  of  entering,  invoicing  and  de- 
claring (19  U.  S.  C.  1484,  1485)  to  show  the  importa- 
tion contrary  to  law.  Inasmuch  as  the  diamonds  were 
not  listed  on  a  manifest  of  the  vessel  they  would  have 
been  imported  contrary  to  law  (bottom  of  p.  442),  but 
it  would  be  some  other  customs  law  than  the  general 
provisions  noted  above.  In  this  respect  the  defendant 
was  not  notified  of  the  specific  statute  to  which  the 
importation  was  contrary.  In  the  instant  case,  there  is 
nothing  in  the  record  to  show  that  the  time  for  "entry" 
had  not  arrived.  The  presumptions  to  support  the  verdict 
would  apply — that  the  merchandise  was  brought  in  con- 
trary to  the  general  requirements  of  the  customs  laws 
above  noted. 

In  the  Keck  case,  as  previously  stated,  a  motion  to 
dismiss  and  a  demurrer  was  overruled  by  the  trial  court. 
The  question,  having  been  properly  raised  by  defendant, 
could  be  considered  on  appeal.  In  the  instant  case,  no 
objection  was  made  on  this  ground  before  the  trial  court. 
No  request  for  a  bill  of  particulars  was  made.  While  we 
do  not  admit  the  substantive  counts  are  defective  in  any 
respect,  if  a  defect  in  form  it  be,  then  it  would  have 
been  cured  by  the  verdict. 

Deaver  v.  United  States  (Dist.  Col.),   155  F.  2d 
740; 

Miller  v.  United  States,  300  Fed.  529; 
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United  States  v.  Beck,  118  F.  2d  178; 

United  States  v.  Williams  (5th  Cir.),  202  F.  2d 
712  (this  very  pertinent  decision  is  also  by 
Judge   Holmes) ; 

United  States  v.  Daily,  139  F.  2d  7. 

The  Keck  case  has  also  been  validly  distinguished  in  the 
past  where  it  applies  to  items  which  cannot  be  imported. 

Miller  v.  United  States  (6th  Cir.),  300  Fed.  529, 
533  (liquor)  ; 

Wong  Lung  Sing  v.  United  States  (9th  Cir.),  3 
F.  2d  780  (narcotics)   ; 

Babb  V.  United  States,  supra,  218  F.  2d  538,  541. 

Yet  opium  can  be  imported  into  the  United  States  for 
certain  purposes  and  under  certain  conditions  (21  U.  S.  C. 
173);  similarly,  psittacine  birds  (42  C.  F.  R.  71.152(b)). 

We  quote  from  an  opinion  by  Judge  Weinberger  in 
United  States  v.  Walker,  No.  24499  (D.  C,  S.  D.,  Calif., 
May  27,  1955),  in  which  the  defendant  moved  to  correct 
an  illegal  sentence,  on  the  grounds  here  presented,  under 
Section  2255,  Title  28  U.  S.  C: 

"In  the  case  at  bar,  the  'merchandise'  was  de- 
scribed, and  consisted  of  psittacine  birds ;  the  fact 
that  these  birds  transmit  parrot  fever  to  human 
beings  is  so  widely  known  as  to  well  nigh  con- 
stitute the  birds  international  outlaws;  their  impor- 
tation is  lawful  only  under  'exceptional  circum- 
stances.' It  cannot  be  said  that  their  importation  is 
'presumptively  lawful.'  " 

The  innerquoted  language  refers  to  language  used  in 
Miller  v.  United  States,  supra.  Thus,  psittacine  birds 
would  fall  within  the  Miller  and  Sing  cases,  supra. 
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It  is  respectfully  submitted  that  the  indictment  suffi- 
ciently advises  appellants  of  the  nature  of  the  offense. 
It  includes  all  the  essential  elements  of  the  offense.  It 
would  bar  a  second  prosecution  for  the  same  offense. 
Repeatedly  before  and  during  the  trial,  the  question  of 
the  quarantine  regulations  and  the'  provisions  of  the  Cus- 
toms law  were  discussed.  Thus,  appellants  were  well 
aware  of  the  charges  on  which  they  were  tried  and 
convicted.  There  is  nothing  in  the  record  to  show  that 
the  jury  was  not  fully  instructed  on  the  meaning  of  the 
words,  "contrary  to  law."  It  is  submitted  that  the  sub- 
stantive counts  of  the  indictment  cannot  at  this  late  date 
be  challenged  on  this  ground. 

C.  The  Trial  Court  Did  Not  Err  in  Refusing  to 
Compel  the  Prosecution  to  Elect  Which  Evidence 
It  Might  Designate  to  Prove  the  Substantive 
Counts  of  the  Indictment. 

On  October  14,  1953,  during  the  course  of  the  trial 
defendants  made  a  motion  to  strike  all  evidence  pertain- 
ing to  Counts  2-11,  i.  e.,  the  substantive  counts.  [Tr. 
pp.  671-678;  p.  35.]  This  motion  was  presumably  made 
at  the  close  of  the  government's  case  and  was  in  effect 
a  motion  for  judgment  of  acquittal  on  those  counts.  The 
matter  of  the  procedure  relating  to  the  argument  on  this 
m.otion  was  first  taken  up  in  chambers  the  previous  night. 
[Tr.  p.  674.]  On  October  14  counsel  presented  their 
arguments,  accordingly.  [Tr.  pp.  671-678,  682-688.]  No 
mention  was  made  of  the  motion  to  compel  the  govern- 
ment to  elect  at  this  time.   On  October   15,   Mr.   Duke, 
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counsel  for  all  defendants,  but  appellant  Steiner,  during 
the  trial  of  the  case,  made  the  motion  which  is  the  basis 
for  this  point  as  follows: 

''May  the  record  show  that  our  Motion  to  Dismiss 
the  substantive  counts  is  still  pending  and  in  the 
alternative  I  will  make  a  sole  motion  at  this  time 
to  compel  the  government  to  elect,  if  any,  offenses 
they  choose  to  rely  as  far  as  the  substantive  counts 
are  concerned."  [Tr.  p.  688;  p.  35.] 

At  some  time  prior  to  the  submission  of  the  case  to 
the  jury  pursuant  to  the  motion  of  defendants  made  at 
the  conclusion  of  the  government's  case,  the  Court  granted 
motion  for  judgment  of  acquittal  on  counts  2  through  7, 
inclusive.  [Tr.  p.  35.]  On  October  20,  1953,  before  sub- 
mission of  the  case  to  the  jury  defendants  made  a 
Motion  for  Judgment  of  Acquittal  on  all  remaining 
counts.  [Tr.  pp.  693,  694.]  No  mention  was  made  at  this 
time  of  the  motion  to  compel  an  election. 

Trial  Court  stated  in  its  opinion:  'T  interpreted  this 
brief  statement"  (referring  to  the  above  quoted  motion 
to  compel  an  election),  "as  referring  to  defendants'  prior 
motion  for  dismissal  of  the  substantive  counts  on  the 
ground  of  insufficient  evidence."  The  Court  then  pointed 
out  that  pursuant  to  the  motion  for  judgment  of  ac- 
quittal, it  did  dismiss  six  of  the  substantive  counts.  This 
left  the  remaining  substantive  counts,  as  covered  by  two 
dates:  April  3,  1952  and  September  22,  1952.    [Tr.  p.  35.] 

Evidently,  defense  counsel  did  not  make  himself  under- 
stood to  the  Court  at  the  time  the  motion  was  made.  At 
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least  the  Court  did  not  at  that  time  understand  that  a 
motion  for  election,  as  presently  urged,  was  made  by 
defendants.  It  is  submitted  that  the  trial  court  was  justi- 
fied in  its  interpretation  of  the  motion  under  the  circum- 
stances. 

If  it  is  required  that  a  motion  be  made  first  in  the 
trial  court  before  it  can  be  considered  on  appeal,  it  is 
a  corollary  proposition  that  it  must  be  made  understand- 
ably. To  mention  it  once  in  passing  in  the  middle  of  the 
trial  and  not  to  mention  it  again  until  the  motion  for 
new  trial  would  not  be  in  accord  with  the  letter  or  the 
spirit  of  the  procedural  law  in  this  regard. 

The  failure  to  reassert  the  motion  before  the  submis- 
sion of  the  case  to  the  jury  would  result  in  a  waiver. 

Finnegan  v.    United  States,  204  F.   2d   105,    109 
(motion  to  elect)  ; 

Ansley  v.  United  States,  135  F.  2d  207   (motion 
for  judgment  of  acquittal). 

By  granting  the  motion  for  judgment  of  acquittal  as 
to  counts  two  through  seven,  inclusive,  the  trial  court  in 
effect  limited  the  jury's  consideration  to  but  two  dates. 
The  fact  that  the  jury  was  selective  and  acquitted  cer- 
tain of  the  defendants  as  to  certain  of  the  substantive 
counts  further  shows  that  the  jury  was  not  confused  as 
to  the  evidence  submitted. 

It  is  the  position  of  the  government  that  in  any  event 
the  court  did  not  err  in  refusing  to  compel  the  govern- 
ment to  designate  which  specific  evidence  should  be  con- 
sidered as  supporting  a  certain  substantive  count.  For 
instance,  if  evidence  was  introduced  which  showed  that 
smuggling  in  fact  had  occurred  on  two  dates,  April  1 
and  April  5,  and  the  indictment  charged  the  offense  as 
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taking  place  on  or  about  April  3,  there  is  no  reason  why 
the  evidence  of  smuggling  on  both  dates  could  not  be 
properly  submitted  to  the  jury.  Certainly,  the  jury  must 
agree  unaminously  on  which  date  it  finds  the  smuggling 
to  have  taken  place.  This  can  be  assured  by  a  request 
for  a  special  verdict.  (See  United  States  v.  Kawakita 
(D.  C,  S.  D.,  Cal.),  96  Fed.  Supp.  824,  851-2,  in  which 
the  use  of  special  verdicts  was  referred  to  approvingly 
by  the  Supreme  Court  in  Kawakita  v.  United  States,  343 
U.  S.  717,  737.)  No  request  for  a  special  verdict  was 
made  in  the  instant  case. 

It  is  also  respectfully  called  to  the  attention  of  the 
court  that  the  motion  to  compel  an  election  as  originally 
made  pertained  only  to  the  substantive  counts.  [Tr.  p. 
688.]  In  Appellants'  Opening  Brief  it  is  now  contended 
that  the  motion  referred  to  "all  of  the  counts  of  the 
indictment"  (p.  13)  (Cf.,  Specification  of  errors,  p.  6 
App.  Op.  Br.;  similarly,  App.  Hadzima's  Op.  Br.,  p.  14). 

Appellants  have  stated  that  "a  large  amount  of  testi- 
mony" shows  the  "large  number  of  ofifenses"  on  which 
the  government  introduced  testimony.  (App.  Op.  Br.,  p. 
13;  App.  Hadzima's  Op.  Br.,  p.  14.)  Appellants  have  not 
referred  to  the  page  or  pages  of  the  Transcript  on 
Appeal  where  these  large  number  of  ofifenses  are  set 
forth.  This  is  contrary  to  Rule  18D  of  the  Rules  of 
the  United  States  Court  of  Appeals  for  the  9th  Circuit. 

Gordon  v.  United  States,  202  F.  2d  596; 

Lii  V.  United  States,  198  F.  2d  109. 

It  is  submitted  that  under  the  circumstances  the  motion 
for  election  was  not  properly  raised;  further  that  it  was 
waived  by  a  failure  to  reassert  the  motion  at  the  con- 
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elusion  of  the  ease.  The  issue  is  not  properly  presented 
by  failure  to  reference  to  the  Transcript.  In  any  event 
the  granting  of  the  motion  was  within  the  discretion 
of  the  trial  court.  A  failure  to  grant  the  motion  was  not 
an  abuse  of  discretion. 

D.  The  Trial  Court  Did  Not  Abuse  Its  Discretion  in 
Denying  Appellants'  Motion  for  New  Trial  Which 
Motion  Was  Based  on  the  Fact  That  a  Person, 
Who  Was  Under  Subpoena  as  a  Witness,  Dis- 
cussed the  Case  With  One  of  the  Jurors  During 
the  Trial. 

If  the  trial  court  had  any  discretion  at  all  in  a  situation 
of  this  kind  it  is  respectfully  submitted  that  such  discre- 
tion was  properly  exercised  in  the  instant  case. 

The  matter  could  not  be  better  presented  than  did 
Judge  Solomon,  the  trial  court  judge,  in  his  opinion 
denying  the  motion  for  new  trial.  [Tr.  pp.  38-64.]  We 
would  feel  presumptive  to  re-present  the  factual  matters 
discussed  by  Judge  Solomon.  The  extremely  strange  hap- 
penings which  occurred  during  the  course  of  the  trial 
impressed  Judge  Solomon  considerably  as  is  indicated  by 
his  opinion.  His  relation  of  the  various  occurrences  gives 
an  immediateness  to  these  events — a  closeness  to  the  actual 
trial — which  is  not  often  found  in  transcripts  on  appeal. 
We  will  submit  the  matter  on  the  facts  as  so  thoroughly 
considered  and  stated. 

In  Ryan  v.  United  States,  191  F.  2d  779,  the  defendants 
moved  for  a  new  trial  because  of  conversations  of  the 
prosecuting  attorney  with  several  members  of  the  jury 
during  recesses  in  the  trial.  After  an  extensive  hearing 
the  trial  court  found  that  the  defendants  were  not  preju- 
diced in  the  slightest  degree  by  the  conduct  of  the  district 
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attorney.  In  affirming  the  decision  of  the  trial  court,  the 
Court  of  Appeals  stated  that  a  presumption  of  prejudice 
did  arise  from  the  fact  that  the  conversations  had  taken 
place.  However,  such  presumption  was  rebuttable.  It 
was  proper  procedure  to  have  a  full  hearing  as  to  whether 
the  jurors  were  in  fact  prejudiced.  The  Court  distin- 
guished Stone  V.  United  States,  113  F.  2d  70,  cited  by 
appellants,  in  that  the  latter  case  involved  an  overture  to 
a  juror  in  the  nature  of  bribery.  The  exercise  of  discre- 
tion by  the  trial  court  was  proper. 

In  Klose  v.  United  States,  49  F.  2d  177,  which  case 
is  discussed  in  the  opinion  of  Judge  Solomon  [Tr.  pp. 
60-62],  the  Court  stated: 

"It  is  not  claimed  that  the  misconduct  was  the 
result  of  any  corrupt  or  improper  influence  practiced 
on  the  part  of  the  government,  nor  that  anyone 
connected  with  the  trial  of  the  case  was  in  any  degree 
responsible  for  the  unfortunate  incident  or  guilty 
of  any  reprehensible  conduct  with  reference  thereto. 
.  .  .  It  is  the  duty  of  the  trial  judge  to  maintain 
the  integrity  of  trials  by  jury,  and  if  it  appears 
at  any  stage  of  the  trial  before  verdict  that  mis- 
conduct of  any  juror  or  other  person  has  tainted  the 
panel  with  any  sort  of  corruption  or  intimidation 
or  coercion,  the  trial  should  be  stopped  and  a  mistrial 
granted.  .  .  .  Yet  it  does  not  follow  that  a 
mistrial  should  be  granted  whenever  any  evilly  dis- 
posed person  in  no  way  connected  with  the  parties, 
attempts  to  make  improper  remarks  or  advances  to 
a  juror  or  attempts  to  corrupt  a  juror."  49  F.  2d 
181. 

The  Court  of  Appeals  concluded  that  there  was  no  abuse 
of  discretion  by  the  trial  court  denying  a  mistrial,   and 
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no  prejudice  was  shown  by  reason  of  the  alleged  mis- 
conduct and  irregularity. 

With  the  exception  of  Stone  v.  United  States,  supra, 
in  no  case  cited  by  appellants  was  an  exercise  of  discre- 
tion by  the  trial  court  reversed  where  competent  evi- 
dence of  the  alleged  misconduct  was  heard  and  the 
trial  court  did  in  fact  exercise  its  discretion  in  the  mat- 
ter. 

In  the  Klose  case  the  court  stated  as  follows :  "Whether 
this  juror  had  been  guilty  of  misconduct,  or  had  been  sub- 
jected to  improper  influence  affecting  his  verdict,  was 
a  fact  to  be  determined  by  the  trial  judge."  49  F.  2d  181. 
In  the  instant  case  the  court  succinctly  summarized  the 
facts  which  it  found  to  exist: 

"The  evidence  of  guilt  is  clear  and  convincing; 
"The  defendants,  even  before  the  trial  commenced, 
had  planned  to  obtain  a  mistrial: 

"The  action  of  at  least  one  defendant  indicated 
an  attempt  to  obtain  a  mistrial — at  least  for  himself. 
"The  defendants  discounted  the  possible  effect  of 
a  conversation  between  a  juror  and  a  relative  of  a 
defendant,  which  was  disclosed  by  the  juror  during 
the  trial; 

"The  defendants  objected  to  measures  proposed  by 
the  court  to  determine  whether  there  was  jury  tam- 
pering so  that  steps  could  be  taken  to  prevent  it 
while  two  alternate  jurors  were  available; 

"The  interest  and  sympathies  of  the  person  who 
talked  with  the  second  juror  were  with  the  de- 
fendants ; 

"The  conversations  between  the  second  juror  and 
such  person  were  casual  and  referred  to  matters  that 


—25— 

had  already  been  admitted  in  evidence  or  which  were 
favorable  to  the  defendants; 

"All  the  evidence  concerning  jury  tampering  which 
was  within  the  power  of  the  Government  to  pro- 
duce was  produced,  but  evidence  which  the  defendants 
were  in  a  position  to  disclose  was  suppressed. 

"In  view  of  the  evidence  and  all  of  the  facts  and 
circumstances  surrounding  the  alleged  jury  tamper- 
ing, I  am  convinced  that  no  prejudice  did  or  could 
have  resulted  to  the  defendants  or  any  of  them,  and 
I  further  find  that  it  would  be  a  miscarriage  of  jus- 
tice to  set  aside  the  verdicts  of  the  jury,"  [Tr.  p.  63.] 

It  is  respectfully  submitted  that  the  question  of  bias 
and  prejudice  was  susceptible  of  an  intelligent  judgment 
by  the  trial  judge  on  the  evidence  adduced  upon  the  hear- 
ing of  the  motion.  Thus,  the  trial  court  properly  exer- 
cised its  discretion  in  refusing  to  grant  a  new  trial. 

IV. 
Conclusion. 

The  Court  imposed  concurrent  sentences  only  on  Counts 
8,  9,  10  and  11,  that  is,  sentences  concurrent  with  the  sen- 
tence imposed  on  Count  1.  [Tr.  pp.  30-33,  64-75.]  There- 
fore, unless  the  trial  court  erred  with  respect  to  the  con- 
spiracy count  (Count  1),  the  judgment  of  the  trial  court 
would  not  be  changed.  Barnes  v.  United  States,  197  F. 
2d  271.  The  issues  raised  as  to  the  sufficiency  of  the  sub- 
stantive counts  (Sec.  B,  supra)  and  as  to  the  motion  to 
compel  an  election  (Sec.  C,  supra)  do  not  refer  to  the 
conspiracy  count. 

It  is  submitted  that  all  counts  of  the  indictment  charge 
either  a  violation  of  or  conspiracy  to  violate  the  basic 
customs  penal  provision,  18  U.  S.  C.  545. 
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It  is  submitted  that  the  substantive  counts  of  the  in- 
dictment charge  an  offense  against  the  laws  of  the  United 
States. 

It  is  submitted  that  the  trial  court  properly  exercised 
its  discretion  in  refusing  to  grant  a  new  trial. 

It  is  respectfully  submitted  that-  the  convictions  of  ap- 
pellants in  all  respects  should  be  affirmed. 

Respectfully   submitted, 

Laughlin  E.  Waters, 
United  States  Attorney^ 

Louis  Lee  Abbott, 

Assistant  United  States  Attorney, 

Harry  D.  Steward, 

Assistant  United  States  Attorney, 

By:  Howard  R.  Harris, 

Assistant  United  States  Attorney. 

Attorneys  for  Appellee. 
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